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TIio  ralo  by  wliich  seamen  lose  their  -wages  by  the  loss  of  the  vessoi  is  one  of  pub* 
lie  policy,  founded  upon  the  assumption  that  such  a  rule  is  esseniial  to  stimulal* 
Uicm  to  use  every  exertion  for  the  safety  of  the  ship^  but  it  applies  only  in  caaet 
where  there  is  a  total  loss  of  vessel  and  cargo. 

Where  there  is  not  a  total  loss,  the  seamou's  contract  continues  in  force  as  long  as 
anything  is  essential  to  be  done  in  the  rescue  and  preservation  of  whatever  caa 
be  saved  of  the  vessel  or  cargo,  and  up  to  the  time  that  the  seamen  are  engaged 
in  the  discharge  of  that  duty  they  are  entitled  to  wages,  if  they  have  fuithfullf 
performed  their  duty.  When,  liowever,  by  capture  or  perils  of  the  .sea,  the  vessel 
and  cargo  are  totaUy  lost,  their  contract  is  at  an  end  and  the  rule  of  public  policj 
applies. 

The  right  to  wages  does  not  grow  out  of  or  dopend  upon  the  earning  of  freight  II 
has  its  foundation  in  the  seaman's  contract  and  the  faitliful  performance  of  it  om 
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his  part,  and  the  maxim  that  ^^ freight  is  the  moihertf  wagea,^^  in  the  view  that  they 
depend  upon  the  earning  of  freight,  is  erroneous.    Per  Dcdy^  J. 

The  origin  of  this  maxim  and  the  erroneous  views  to  which  it  has  given  rise,  toge- 
ther with  the  history,  the  reasons  for  and  nature  of  the  maritime  policy  by  which 
the  interest  of  the  seamen  is  connected  with  the  safety  of  the  ship,  commented 
upon  and  discussed.    Per  DcUy,  J. 

A  seaman,  as  long  as  his  contract  continues  in  force,  cannot  act  in  the  capacity  of  a 
salvor  or  become  eniitlod  to  compensation  as  such,  but  is  bound  by  his  contract  to 
exert  himself  to  the  utmost  to  save  and  preserve  whatever  can  be  rescued  from 
the  wreck.    Per  Daly^  J. 

In  addition  to  the  personal  liability  of  the  master  and  owner  under  the  contract,  the 
seaman  has,  byway  of  security,  a  lien  upon  the  vessel  as  long  as  a  fragment  of  it 
remams,  and  upon  the  freight,  if  any  is  earned  before  or  after  the  breakmg  up  of 
the  voyage.     Per  DaLy,  J, 

The  seamen's  right  to  wages  does  not  depend  upon  whether  sufficient  is  saved  from 
l^^rrock  to  pay  them,  or  upon  whether  freight  enough  has  been  earned  or  may 
be  earned  for  that  purpose.  The  sen  men's  lien  upon  the  vessel  and  freight  is  a 
security  collateral  to  the  principal  contract,  which  is  not  created  by  the  act  of 
shipwreck,  but  which  existed  from  the  beginning  and  which  is  never  wholly  ex- 
.tinguished  as  long  as  a  fragment  of  the  vessel  remains  or  there  is  a  probability  of 
freight  being  earned  upon  any  part  of  the  cargo  saved.    Per  Daly^  J. 

Jl  vessel  bound  from  Callao  to  Baltimore,  afler  having  encountered  severe  gales,  was 
brought,  by  great  exertion  on  the  part  of  the  seamen,  into  the  harbor  of  Peruam- 
buoo,  by  which  the  cargo  was  secured  in  safety  though  the  vessel  had  to  be 
abandoned  as  a  wreck. 

J3eW,  That  the  seamen  were  entitled  to  then:  wages  up  to  the  time  when  their  labor 
ceased  in  the  landing,  securing  and  preservation  of  the  cargo. 

•The  cargo  having  been  shipped  by  another  vessel  to  Baltimore,  by  which  the  owners 
of  the  abandoned  vessel  became  entitled  to  freight,  heid,  that  freight  had  been 
earned,  if  the  earning  of  it  was  essential  to  entitle  the  seamen  to  their  wages, 
though  the  cost  of  transporting  the  cargo  from  Pernambuco  to  the  port  of  delivery 
amounted  to  a  greater  sum  than  the  owners  of  the  wrecked  vessel  were  to  receive 
if  the  original  voyage  had  been  completed. 

A  receipt  by  the  seaman  of  his  share  of  the  proceeds  fVom  the  sale  of  the  vessel  is 
not  conclusive  upon  his  daim  for  the  balance  of  his  wages,  especially  where  it  is 
signed  under  a  threat  from  the  consul  that  ho  should  get  nothing  unless  he  signed 
it.  Even  if  the  receipt  had  been  in  full,  it  would  not,  under  such  circumstances, 
bo  conclusive  against  the  seaman. 
.  An  entry  in  the  log-book  is,  by  the  act  of  1Y90,  evidence  of  desertion,  and  if  there 
is  no  other  it  is  conclusive,  but  to  make  it  so  the  statute  must  be  strictly  complied 
with,  and  it  must  appear  to  have  been  entered  on  the  day  when  the  seaman  lef^ 
and  from  the  entry  that  he  left  without  leave. 
Farul  evidence  is  admissible  to  contradict  the  entry,  and  whe.'V  tiie  entry  was  shoTvn 
to  have  been  interpohited  after  tin  alleged  day  of  desertion,  and  thcrv.*  wai  cvl- 
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dence  that  the  seamen  did  not  leave  the  vessel,  a  finding  of  the  fact  contrary  to 

the  log-book  was  sustained. 
An  entry  in  the  log-book  is  not  evidence  per  se,  unless  where  the  statate  makes  it 

so.    It  cannot,  therefore,  be  received  to  show  a  general  maritime  desertion. 
A  general  maritime  desertion  may  be  shown  against  the  claim  for  wages,  though 

DO  entry  of  the  fact  has  been  made  in  the  log-book.    It  is  otherwise,  however, 

when  the  owner  relies  upon  a  forfeiture,  under  the  act  of  1790,  of  a  day's  wages 

for  every  hour  that  the  seaman  are  absent  without  leave. 

These  actions  were  brouglit  in  the  Marine  Court  to  recover 
tlie  wages  of  the  plaintiff  as  seamen  on  board  the  ship  Palestine, 
on  a  voyage  from  San  Francisco,  bound  for  a  port  in  the  Atlan- 
tic states. 

The  defendants  denied  the  indebtedness  and  alleged  payment, 
desertion,  breach  of  contract  on  the  part  of  the  plaJntifetyd 
that  the  vessel  earned  no  freight 

In  the  suit  of  Seals  it  was  set  up  as  an  additional  defence  that 
the  vessel  was  condemned  and  sold  in  a  foreign  port  and  pro- 
ceeds distributed,  he  receiving  his  proportion  of  the  proceeds  in 
settlement  and  satisfaction  of  his  demand 

The  amount  claimed  in  each  case  was  $487.50,  and  the  facts 
appearing  at  the  trial  were,  tbat  the  plaintiffs  respectively 
shipped  as  mariners  on  the  ship  for  a  voyage  from  San  Fran- 
cisco to  one  or  more  ports  in  Peru,  at  a  stipulated  rate  of  wages, 
and  from  thence  to  a  port  of  discharge  in  the  United  States,  at 
the  "  going  rate  of  wages."  The  ship  proceeded  to  Callao  and 
from  thence  to  the  Chincha  Islands  in  ballast,  where  she  took  in 
a  cargo  of  guano,  after  which  she  returned  to  Callao,  and  from 
thence  proceeded  on  her  voyage  to  Baltimore.  After  rounding 
the  Cape  she  encountered  heavy  gales  in  the  Adantic,  during 
which  she  sprung  a  leak,  leaking  at  the  rate  of  fifteen  hundred 
strokes  an  hour,  and  after  incessant  labor  at  the  pumps  for  four* 
teen  days  the  ship  and  cargo  were  brought  in  safety  into  the 
harbor  of  Pemambuce.  Upon  the  arrival  of  the  ship  at  that 
pert  she  was  found  to  be  in  so  disabled  a  state  that  a  survey  was 
ordered,  and  the  surveyors  certified  that  she  was  in  an  unsafe 
condition  to  proceed  on  her  voyage,  and  they  recommended  that 
her  cargo  be  discharged  as  expeditiously  as  possible.     Her  cargo 
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was  accordingly  discharged,  after  which  another  survey  was 
ordered,  and  the  surveyors  certified  that  it  would  cost  more  to 
put  her  in  repair  than  the  value  of  the  ship,  and  they  recom- 
mended that  she  be  sold  at  public  auction  to  the  highest  bidder, 
for  the  benefit  of  all  concerned.  The  vessel  was  accordingly 
Bold  and  the  cargo  was  shipped  by  another  vessel  to  Baltimore, 
At  a  cost  of  $13.88  a  ton,  that  being  the  lowest  rate  at  which  its 
transportation  could  be  obtained  from  Pernambuco  to  Baltimore, 
amd  which  was  $1.8S  more  per  ton  than  the  rate  at  which  the 
owners  had  agreed  to  carry  it  from  the  Chincha  Islands  to  Bal- 
timore ;  that  is,  it  cost  the  owners  more  to  complete  the  contract 
than  they  wCTe  to  receive  firom  the  freighter  at  the  Chincha 
Isip^. 

Judgment  in  each  case  was  rendered  for  the  plaintiff,  and  tho 
defendants  appealed  to  this  court 

hrael  7!  WtlUams,  for  appellants,  cited  the  following  cases : 
2%e  Dawn,  Ware's  R.  490 ;  The  Niphon's  Crew,  3  Law  Reporter 
N.  S.,  288,  289 ;  The  Dawn,  Davies'Rep.  142  ;  1  Peters'  Adm.  R. 
253;  77ie 5amtoja, 2 Gall. 477;  Cloutmanv.  ?'anwon,lS:imn.R.373 

Benjamm  D.  SilUman  and  James  B.  Bullock,  for  respondents 
4rited  Curtis'  Rights,  &c.,  of  Merchant  Seamen,  271;  2  Dod 
•on's  R.  403 ;  3  Kent  Cora.  18S,  et  aej. ;  Porter  v.  Andrews,  9 
Johnson,  350 ;  Dunneit  v.  Tomhagen,  8  id.  156 ;  11  id.  279.  &o. 

Daly,  J. — Upon  the  facts  shown,  the  first  question  that 
arises  is,  whether  the  plainliiBb  can  claim  wages  up  to  the  time 
when  the  voyage  was  put  an  end  to  by  the  condemnation  and 
sale  of  the  vessel  at  Pernambuco.  It  is  insisted,  on  the  part  ot 
the  defendants,  that,  as  the  voyage  was  not  completed,  but  was 
interrupted,  and  its  further  prosecution  rendered  impossible  from 
no  act  of  theirs  or  of  their  agents,  but  from  inevitable  casualty, 
no  freight  was  earned  by  the  vessel,  and  that  that  puts  an 
end  to  all  claim  on  the  part  of  the  seamen  for  wages.  The 
fcepairing  of  the  ship,  and  the  farther  prosecution  of  the  vof* 
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age  by  her,  was  not  a  physical  impossibility.  As  long  as  th« 
keel  of  the  vessel  remained,  it  was  possible  to  restore  her  to  her 
former  condition ;  but  where  the  expense  of  repairing  her— «• 
was  the  fact  here — ^would  be  equal  to  her  full  value,  the  owo^n 
are  under  no  obligation  to  repair,  but  may  treat  the  vessel  as  aa 
entire  wreck,  and  dispose  of  what  remains  of  her. 

The  policy  of  connecting  the  interests  of  the  seamen  with 
the  safety  of  the  ship  is  deeply  rooted  in  the  maritime  ]aw ; 
and  as  that  law  has  been  understood  and  expounded  in  Eng^ 
land  and  in  this  country,  in  France  and  in  Sweden  (Pardeasufl^ 
Lois  Maritime,  Tom.  8,  pp.  120,  250),  it  would  warrant  the  im;* 
pression  that  it  was  a  general  maritime  rule  that  seamen  lost 
their  wages  if  the  vessel  is  lost  before  the  end  of  the  '^ffgfffS^ 
unless  freight  is  earned  sufficient  to  pay  them,  or  enough  is 
saved  for  that  purpose  of  the  materials  of  the  vesseL  To  whiok 
has  been  superadded  in  England  the  doctrine  that  wages  de- 
pended upon  the  earning  of  freight,  or,  as  it  has  been  expressed 
in  the  form  of  a  maxim,  that  '^  freight  is  the  mother  of  wages.'* 

But  there  has  never  been  such  a  general  maritime  rule.  1% 
has  become  the  law  of  France,  by  the  marine  ordinances  of 
Louis  XIV,  of  1681,  attributed  to  Colbert ;  of  Sweden,  by  the 
ordinance  of  Charles  XI  (3  Pard.  170) ;  and  has  crept  into  the 
English  law«  with  no  higher  authority  for  it  than  the  source 
from  which  the  ministers  of  Louis  XIV.  would  seem  to  have 
derived  it.  That  authority  is  a  very  doubtful  construction 
given  by  French  writers  to  the  third  article  of  the  Laws  of 
OIero2,  a  compilation  formed  about  the  year  1160  for  Eleanor, 
Dutchess  of  Guienne,  relating  solely  to  the  navigation  of  the 
Sea  of  Gascogny,  and  from  Bordeaux  to  Rouen.  (Azuni,  Part 
I,  Chap.  IV,  Art  X.)  The  clause  relied  upon  in  the  article  in 
a  provision  requiring  seamen,  in  case  of  wreck,  to  use  their  besi 
endeavors  to  save  as  much  of  the  vessel  and  cargo  as  possible, 
and  obliging  the  master  to  allow  them  a  reasonable  compensa- 
tion from  the  proceeds  of  the  property  saved,  to  carry  them  back 
to  their  own  country.  If  this  clause  warrants  the  construction 
put  upon  ity  and  it  can  fairly  be  inferred  from  its  provisions  that 
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the  wreck  of  the  vessel  releases  the  owner  from  the  pajrment  of 
wages  to  the  seamen,  then  it  stands  alone  as  a  solitary  regulation 
by  a  French  duchy  for  the  government  of  a  very  limited  com- 
merce on  the  western  coast  of  France.  Nothing  of  the  kind  is 
to  be  found  in  the  Consolato  del  Mare,  a  code  tliat  from  the  nintli 
century  had  the  authority  of  law  from  the  banks  of  the  Tiber  to 
the  Euphrates.  (Boucher's  Consulate  de  la  Mer,  Vol.  I.,  dedica- 
tion.) In  the  laws  of  Wisbury,  a  city  of  the  Baltic  built  by  the 
Goths,  and  formerly  the  most  flourishing  commercial  mart  in 
Europe,  whose  maritime  regulations  were  far  more  widely  ex- 
tended than  those  of  Oleron,  for  they  were  adopted  by  all  the 
nations  of  the  North  (Olans  Magnus  Histor.  Book  X,  chap.  16 ; 
Hy^l^tein's  Comment,  p.  118),  the  mariners  got  their  wages 
where  they  exerted  themselves  to  the  utmost  of  their  power  to 
save  and  preserve  the  merchandise  (Art.  XV.) ;  and  throughout 
this  justly  celebrated  code  there  is  no  provision,  nor  anything 
warranting  the  inference  that  seamen  at  stipulated  wages,  who 
have  faithfully  done  their  duty,  forfeit  or  lose  all  their  wages  it 
the  ship  is  lost  before  the  completion  of  the  voyage ;  but  in  my 
judgment  the  contrary  is  inferrable.  Arts.  30,  32,  25,  15, 16, 
19.  Nor  in  the  Laws  of  the  Hanse  Towns  of  1597,  whicli  at 
one  time  embraced  a  confederation  of  sixty-two  commercial 
cities — among  them  the  great  commercial  marts  of  Lubsc,  Ant- 
werp,  Hamburg,  Bremen,  Dantzic  and  Cologne — ^is  there  any 
provision  for  the  forfeiture  of  wages  by  shipwreck,  except  where 
the  mariners  refuse  to  assist  the  master  to  save  and  preserve 
what  can  be  rescued  from  jthe  wreck.  As  I  understand  the 
forty-fifth  article,  in  connection  with  others,  the  voyage  is  re- 
garded as  at  an  end,  when  nothing  more  is  to  be  done  in 
saving  and  preserving  what  may  be  rescued  from  the  wreck, 
and  that  for  the  services  rendered  up  to  that  time,  the  master  ia 
bound  to  reward  and  satisfy  the  seamen.  "When  that  was  done, 
all  further  claim  under  the  contract  was  at  an  end,  except 
that  the  master  was  bound  to  pay  the  charge  of  their  journey 
home.  Indeed,  those  laws,  though  exacting  rigorously  the 
fiiithful  discharge  of  duty,  are,  as  respects  the  equitable  right 
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of  the  seamen,  characterized  by  a  broad  and  liberal  spirit  Af- 
ter a  careful  perusal  of  the  code,  I  find  nothing  in  it  countenanc- 
ing the  stem  rule  of  forfeiture  which  the  French  writers  have 
deduced  from  the  laws  of  Oleron,  and  which  has  crept  into  the 
maritime  jurisprudence  of  England.  The  laws  of  Oleron  were 
introduced  into  England  as  early  as  the  reign  of  Richard  I. ; 
but  it  does  not  appear  that  the  English  court  derived  this 
rule  from  that  code,  or  from  any  examination  of  the  more 
important  and  extended  maritime  code  of  Eurdpe,  but  as  ap- 
pears from  the  reports  of  BlackweU  v.  Clark,  and  Oullen  v.  -4?;- 
drews  (1  Keble,  68,  831),  from  what  was  understood  to  be  the 
custom  of  merchants. 

But  if  such  a  rule  was  established  by  the  code  of  Ol^jsa^oi 
existed  as  a  maritime  usage  or  custom  among  the  nations  thai 
navigated  the  North  and  Baltic  seas  in  the  middle  ages,  there 
were  rights  and  privileges  then  exercised  by  seamen  over  the 
conduct  and  management  of  the  voyage  that  no  longer  exist,  and 
which  would  tend  to  divest  such  a  rule  of  much  of  its  rigorous 
character. 

In  the  early  commerce  of  these  nations  the  seamen  were  joint 
adventurers  and  partners  in  the  enterprise.  By  the  law  of 
Oleron,  Art  XVI,  the  mariner  might  freight  his  own  share  or  be 
allowed  for  it  in  proportion  to  the  ship's  general  freight.  The 
master  was  bound  to  consult  the  crew  in  every  case  of  emer- 
gency. It  was  a  general  sea  law,  that  he  should  not  sail  out  of 
a  port,  nor  weigh  or  drop  anchor,  cut  masts  or  cable,  or  indeed 
do  anything  of  consequence,  whatever  might  be  the  danger, 
without  the  advice  of  the  majority  of  the  crew.  He  was  bound 
to  call  them  together  and  consult  them,  and,  in  many  instances, 
the  majority  of  the  mariners  determined  what  should  be  done. 
(Law  of  Oleron,  Art.  II,  Judge  Peter's  note,  1  Pet  Adm.  R,;  Law 
of  Wisbury,  Arts.  14,  38.)  Nor  could  he  pawn  or  pledge  the  ship, 
her  tackle  or  furniture,  without  their  advice,  nor  could  she  be 
abandoned  as  a  wreck  without  their  consent,  and  by  the  general 
regulation  the  master  was  chosen  by  the  seamen.  In  our  day 
a  very  different  state  of  things  prevails.    The  contract  of  the 
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■eaman  is  the  ordinary  contract  of  hiring.  He  is  employed  fof 
a  certain  service,  at  a  stipulated  rate  of  wages,  and  has  no  voice 
in  the  management  of  the  vessel  or  of  the  voyage,  but  is  entirely 
subject  to  the  control  and  direction  of  the  master.  He  is  a 
hired  laborer  and  nothing  more.  The  owner  may  secure  himself 
agaiust  loss  by  an  insurance  upon  the  vessel  and  freight,  but 
seamen  are  precluded,  from  well-founded  reasons  of  public  policyi  ' 
from  insuring  tlieir  wages.  Icard  v.  Ooo^^  11  Johns.  279.  Nor 
are  they  entitled  to  their  wages  out  of  the  insurance  effected  upon 
ihe  freight  by  the  owner.  Finch  v.  The  Ship  Pendope^  2  Pet. 
Adm.  276 ;  Percivcd  v.  Ilickey^  18  Johns.  257.  To  sustain  a  rule, 
therefore,  which  visits  upon  the  meritorious  seaman  a  total  de- 
priv^on  of  wages  for  an  event  which  he  cannot  control,  requires 
sometaing  more  to  support  it  than  the  fact  that  it  can  be  traced 
up  to  the  usages  and  customs  of  the  rude,  or  but  partially  civil- 
ized, nations  that  navigated  the  northern  seas  in  the  middle 
ages ;  the  more  especially,  when  no  trace  of  such  a  principle  ia 
to  be  found  in  the  Roman  law,  nor  in  the  laws  of  those  en- 
lightened commercial  nations  that  at  the  same  period  navigated . 
the  Mediterranean.  Pardessus,  Lois  Maritime,  Tom.  1,  825,  note 
8 ;  The  Dawn^  Davies'  R.  183.  If  the  experience  of  modern 
times  has  pointed  out  the  necessity  of  giving  the  master  exclusive 
control  in  the  management  of  the  vessel,  some  consideration  is 
due  to  the  changed  condition  of  the  mariner.  Seamen  are  not 
co-operators  now,  but  mere  servants,  and  if  their  rights  arc  not 
to  be  interpreted  by  the  principles  which  govern  in  ordinary 
contracts  for  hire  and  service,  the  reason  must  be  a  very  strong 
one  which  makes  their  case  an  exception. 

That  reason  is  given  in  the  first  English  case  in  which  the 
policy  was  recognized,  at  least,  the  earliest  English  authority  for 
it,  that  I  have  been  able  to  find,  is  an  anonymous  case  in  Siderfin 
(1  Sid.  179),  decided  in  the  reign  of  Charles  II,  which  is  p^b- 
ably  one  and  the  same  with  Blackwell  v.  Clarlc  (reported  in  1 
Keblc,  684).  Both  reports  are  very  imperfect,  and  all  that  can 
be  gathered  from  them-is,  that  it  was  a  prohibition  against  a  suit 
m  admiralty  for  seamen's  wages  in  a  case  where  the  \  essel  was  lost, 
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and  that,  according  to  the  report  in  Siderfin,  "  it  was  agreed  that, 
if  the  ship  does  not  return,  but  perishes  bj  tempest  or  by  ene- 
mies, the  mariners  lose  their  wages,  for  if  the  mariners  could 
recover  their  wages  in  such  cases  they  would  not  use  their  best 
endeavors  or  hazard  their  lives  to  save  the  ship,"  and  it  was  npou 
the  authority  of  this  case  and  another  one  {Ctdlen  v.  AndreioSy 
very  imperfectly  reported  in  1  Keble,  831),  that  Malloy,  the 
earliest  English  writer  upon  maritime  law,  incorporated  in  his 
work  the  general  doctrine  which  haa  since  been  acted  upon  in 
England.    Malloy,  8th  ed.  249,  274, 

Begarded  as  authorities,  Siderfin  and  Keble  have  been  uni« 
formly  treated  as  of  no  value.  A  cotcmporary  judge,  Dolbin,  J., 
in  Rex  v.  Lee  {I  Show.  252),  declared  that  Siderfin  was  a  book  fit 
only  to  be  burned.  In  Hanson  v.  Ltveridge  (2  Vent.  242j^we 
Qourt  would  not  be  governed  and  refused  to  regard  as  law  an 
opinion  reported  by  him.  And  in  Iluywird  v.  Y/ilson^  Jlo\\^ 
C.  J.,  said  that  many  good  cases  had  been  spoiled  by  him ;  that 
he  reported  neither  with  the  truth  nor  with  the  spirit  that  the 
case  required.  And  in  respect  to  Keble,  it  is  said,  in  Mr.  Wal- 
lace's History  of  the  Reporters  (p.  207^  that  Mr.  Justice  Park 
burned  his  copy,  not  wishing  to  lumber  his  library  with  such 
trash.  Resting,  therefore,  upon  the  statement  of  two  discredited 
reporters,  this  case  is  not  entitled  to  be  regarded  as  a  controlling 
authority.  If  it  is  entitled  to  any  weight  at  all,  it  must  depend 
altogether  upon  the  soundness  of  the  reasons  alleged  to  have 
been  given  for  the  judgment. 

In  the  same  reign  a  case  came  up  before  Chief  Justice  Saun- 
ders at  Nisi  PriuSj  which  is  reported  in  2  Sbow.  283,  a  book 
which  Chief  Justice  Holt  in  Tatey.  Whtlney  {11  Mod.  196)  would 
not  allow  to  be  of  any  authority,  which  Lord  Ilardwicko  also 
declared  in  Oarth  v.  CoUon  (1  Ves.  sen.  525)  to  be  of  no  authority, 
an  opinion  confirmed  by  Lord  Abinger  in  SuuM/y.  Alfred  (3 
Mees.  &  Welsh.  263).  The  facts  of  the  case  are  not  given,  but  it 
is  stated  that  the  Chief  Justice  ruled  three  propositions :  "  1. 
That  freight  is  the  mother  of  wages,  and  wherever  freight  is  due 
wages  are  due.    2.  If  a  ship  be  lost  before  it  como  to  the  last 
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delivering  port  no  freight  or  wages  are  due.  If  lost  afterwards, 
it  is  due  to  the  last  port  of  delivery.  8.  "Where  advance 
money  is  paid  before  and  in  part  for  freight,  and  so  named  in  the 
charter  party,  although  the  ship  be  lost  before  it  come  to  the 
port  of  delivery,  yet  wages  are  due  according  to  the  proportion 
of  freight  paid  before,  and  the  freighter  cannot  have  the 
money." 

It  is  to  this  case  that  we  probably  owe  the  origin  of  the 
maxim  that  freight  is  the  mother  of  wages,  the  soundness  of 
which  I  shall  hereafter  examine ;  and  all  that  it  is  necessary  to 
say  in  respect  to  the  case  is,  that  it  is  not  consistent  with  itsel£ 
The  third  proposition  does  not  follow  as  a  consequence  of  the 
fifl^i  for  if  freight  be  the  mother  of  wages,  then,  in  the  case 
put  by  Saunders,  no  freight  was  earned :  and  the  fact  that  the 
freight  had  been  paid  for  in  advance  gave  the  seamen  no  claim 
upon  a  fund  to  which  the  owner  of  the  vessel  had  no  title. 
Upon  this  point — which  would  seem  to  be  the  only  question  be- 
fore the  court  for  decision — ^the  case  has  long  ceased  to  be  an 
authority.  It  was  expressly  repudiated  in  Watson  v.  Duykinck 
(8  Johns.  336),  where  it  was  held,  that  the  owner  was  bound  to 
refund  freight  paid  in  advance  when  the  vessel  was  shipwrecked 
and  the  voyage  broken  up.  There  is  another  anonymous  case 
(1  Ld.  Raym.  539;  8  Salk.  23;  12  Mod.  442),  in  which  Lord 
Holt,  certainly  a  very  great  authority,  is  reported  to  have  held, 
that  "  if  a  ship  be  lost  before  the  first  port  of  delivery,  then  the 
seamen  lose  all  their  wages ;  but  if  after  she  has  been  at  the  first 
port  of  delivery,  then  they  lose  only  those  from  the  last  port  of 
delivery."  In  the  several  reports  of  this  case,  also,  the  facts  are 
not  given.  It  does  not  appear  what  was  decided.  The  opinion 
attributed  to  Lord  Holt  would  be  entitled  to  great  weight  if  it 
rested  upon  the  authority  of  reliable  reporters ;  but  the  3d  o^ 
Salkeld  was  published  after  the  death  of  the  reporter  whose 
name  it  bears,  and  the  book  has  never  been  regarded  as  of  any 
authority.  Wallace's  Reporters,  247.  The  accuracy  of  the 
cases  in  3d  Ld.   Raymond  has  been  repeatedly  questioned. 
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1  Burr.  86 ;  S  Term.  B.  261 ;  and  the  Modern  Reports,  except  a 
few  volumes,  are  of  little  weight  as  books  of  authority. 

In  Hemaman  v.  Baioden  (3  Burr.  1844),  the  plaintiff  shipped 
fbr  a  voyage  to  Newfoundland,  and  thence  to  some  port  in  the 
Mediterranean.  The  vessel  went  to  Newfoundland,  took  in  a 
cargo  of  fish,  but  was  captured  on  her  voyage  from  Newfound- 
land to  the  port  of  delivery.  The  plaintiff  brought  an  action 
fbr  his  wages,  but  it  was  held  that  he  could  not  recover.  ^^  The 
ship  was  lost,"  said  Yates,  J.,  '^  before  its  arrival  at  the  port  of 
delivery ;  and,  as  the  freighter  lost  his  cargo,  the  mariner  ought 
to  lose  his  wages." 

The  next  case  in  which  the  question  arose  was  Abemeihy  v. 
Landak  (Doug.  689),  decided  by  Ld.  Mansfield  in  1780.  JEi^e 
plaintiff  the  second  lieutenant  on  board  a  letter  •f  mal^e 
which  had  been  captured  by  the  enemy  in  the  course  of  her 
yoj&ge,  brought  an  action  to  recover  his  wages.  It  appeared  in 
the  case,  that  the  ship,  prior  to  her  capture,  took  a  Spanish  ves* 
sel,  of  which  the  plaintiff  was  appointed  prize  master,  and  that 
he  carried  the  prize  into  Lisbon,  and  remained  there  in  charge 
of  it  until  it  was  disposed  of  bj^  the  agents  of  the  owners  of  the 
capturing  vessel,  when  he  returned  to  England.  He  claimed  to 
recover  wages,  on  the  ground  that  he  had  continued  in  the  de- 
fendant's employment  until  his  return  to  Sngland ;  that,  having 
been  absent  in  the  defendants  employment  at  the  time  of  the 
capture  of  the  vessel,  he  had  no  opportunity  to  exert  himself  in 
her  defence,  and  that  therefore  the  reason  of  the  ru]s,  by  which 
seamen  lose  their  wages  upon  the  lass  of  the  vessel,  aid  not  ap- 
ply in  his  case,  or  that,  at  all  events,  he  was  entitled,  upon  a 
guanturn  meruit^  to  a  sum  equal  to  his  wages  for  the  care  he  had 
lukeD  of  the  prize.  In  the  decision  of  the  case,  Ld.  Man&^teld 
distinguished  between  the  double  capacity  in  which  the  ship  set 
out,  as  a  privateer  and  as  a  trader,  and  held  that  as  a  privat^^er 
the  crew  were  to  share  in  all  prizes  t-aken;  and  the  plainl'ff 
having  received  his  share  of  the  prize,  he  had  no  more  claim  o  \ 
that  head,  while  all  demand  on  account  of  the  trading  voyag 
was  gone.     "  As  a  sailor,"  he  said,  "  on  board  a  ship  on  a  trat 
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ing  voyage,  he  is  entitled  to  nothing,  for  freight  is  the  mother  of 
wages,  and  the  safety  of  the  ship  the  mother  of  freight" 

In  DunneU  v,  Tamliaffen  (3  Johns.  154),  the  ship,  upon  a  Toy- 
age  from  Greenock  to  New  York,  was  abandoned  at  sea  as  * 
wreck.  The  crew  exerted  themselves  to  save  some  of  the  cargo, 
and  succeeded  in  stowing  away  seven  boxes  of  merchandise  in 
the  long-boat,  to  which  they  took  for  safety.  After  being  some 
time  at  sea,  they  were  picked  up  by  a  vessel  bound  to  New 
York,  to  which  they  were  brought  with  the  long-boat  and  mer- 
chandise,  which  were  sold  at  auction  by  the  consent  of  all  par- 
ties,  and  the  proceeds  of  the  merchandise  were  received  by  the 
owners  of  it.  The  crew  of  the  receiving  vessel  libeled  the 
lofl^oat  and  merchandise  for  salvage,  but  the  libel  was  dis» 
mrSSl  upon  the  ground  that  the  long-boat  was  not  in  a  sufficient 
state  of  peril  to  entitle  them  to  claim  as  salvors.  The  plaintiff, 
one  of  the  crew  of  the  lost  vessel,  then  brought  an  action  against 
the  master  for  wages,  on  the  ground  that  freight  had  been  earned 
upon  the  seven  boxes  of  merchandise,  which  freight,  if  recov- 
erable, it  was  admitted,  was  sufficient  to  cover  the  seamen's  wages. 

The  plainti£S3  had  judgment  in  the  court  below,  but  it  was 
reversed  by  the  Supreme  Court,  upon  the  ground  that  no  freight 
had  been  earned.  Kent,  C.  J.,  following  Lord  Mansfield,  de- 
clared it  to  be  a  general  rule  of  the  marine  law,  that  freight  is 
the  mother  of  wages,  and  the  safety  of  the  ship  the  mother  of 
freight ;  that  the  reason  of  the  rule  was,  that  the  seamen  might 
have  an  interest  in  the  safety  of  the  ship,  and  be  induced  not  to 
desert  her  in  ease  of  danger,  but  to  use  tlieir  utmost  endeavors, 
even  at  the  hazard  of  their  lives,  for  hor  preservation  ;  that  no 
freight  was  earned,  as  no  pait  of  the  cargo  was  delivered  by 
the  ship ;  that  a  salvor,  and  not  the  ship-owner,  was  the  deliv- 
erer of  the  goods  saved ;  that  it  was  not  the  saving  of  the  cargo^ 
but  the  earning  of  freight,  that  entitled  a  seaman  to  wages 
and  that,  consequently,  no  wages  were  due  to  the  plaintiff,  but 
he  suggested  that  the  plaintiff  might  possibly  have  a  valid  lien 
upon  the  goods  saved  for  an  equitable  compensation  in  the  light 
of  salvage. 
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The  caso  was  submitted  for  tb»  opinion  of  the  court  without 
argument,  and  for  the  present  it  is  sufficient  to  say  respecting  it, 
that  the  observation,  that  the  plaintiff  might  recover  an  equitable 
compensation  in  the  light  of  salvage,  is  not  in  accordance  with 
what  is  now  regarded  as  the  law.  The  JfassasoU,  7  Law  Rep. 
622  ;  The  Slarr,  4  id.  487 ;  The  Neptune,  1  Hagg.  Adm.  R.  227 ; 
Neamer  v.  The  Suffolk  Bank,  1  Law  Rep.  249  ;  The  Wave,  2 
Paine's  C.  C.  Rep.  147.  And  that,  by  the  authority  of  numerous 
cases,  the  delivery  here  was  sufficient  to  entitle  the  master  to  re- 
cover freight,  upon  which  the  seamen  had  a  maritime  lien  for 
their  wages.  Lutwtge  v.  Orsfj,  cited  in  Abbott  on  Shipping, 
488;  2  Saund.  Pleading  &  Ev.  2  Am.  ed.  title  Freight,  p.  80; 
Abbott  on  Shipping,  451 ;  Smith's  Mercantile  Law,  273. 

In  Icard  v  Goold  (11  Johns.  R.  279),  Piatt,  J.,  said  incitf3l&- 
ally,  that  "  the  maxim  that  freight  is  the  mother  of  wages  im» 
plies  that  if  the  freight  be  totally  lost  by  desertion,  peril  or  force, 
without  fraud  or  misconduct  of  the  masters  or  owners,  the  sea- 
men los3  their  wages ;  that  this  has  been  adopted  as  a  rule  of 
policy,  to  secure  the  fidelity  and  stimulate  the  exertions  of  the 
crew,  and  all  seamen  are  presumed  to  know  the  rule  and  contract 
with  reference  to  it.  The  seamen  and  owners  must  be  deemed 
common  sufferers.  Wages  cannot  be  exacted  by  the  unfortunate 
seamen  from  the  still  more  unfortunate  owners." 

In  Henop  v.  Tucker  (2  Paine's  C.  C.  R  160),  the  vessel  in  the 
course  of  the  voyage  put  into  the  harbor  of  Cork,  in  so  damaged 
ft  condition  that  it  was  found  that  the  cost  of  repairing  her  would 
be  equal  to  five-sixths  of  her  value.  She  was  accordingly  aban- 
doned to  the  underwriter,  and  was  sold.  The  voyage  being  broken 
up,  the  plaintiff,  a  scaraati,  was  discharged,  and  the  action  was 
brought  to  recover  two  months'  wages  under  th3  act  of  Congress* 
the  plaintiff  having  been  lefk  in  a  foreign  port.  Justice  Thomp- 
son held  that,  by  the  abandonment  and  sale  of  the  vessel  and 
the  breaking  up  of  the  voyage,  the  plaintiff  had  lost  all  claim  to 
tragcs,  but  appears  to  have  been  satisfied  with  the  conclusion  he 
\raB  compelled  to  adopt,  regarding  it  to  be  the  law.  Ho  under^ 
took,  in  a  lengthy  opinion,  to  explain  what  the  rule  was,  and  the 
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grounds  or  reasons  upon  which  it  rested.  He  says :  "  It  is  the 
general  rule  of  the  marine  law  that  freight  is  the  mother  of 
wages,  and  that  if  no  freight  is  earned  no  wages  are  earned.  It 
is  the  settled  rule,  that  in  cases  of  shipwreck,  where  there  is  a 
total  physical  destruction  of  the  vessel,  this  will  dissolve  the 
contract  for  wages,  *  *  The  loss  of  wages  grows  out  of  the 
loss  of  freight  and  the  breaking  up  of  the  voyage,  so  that  no  fur- 
ther beneficial  service  can  be  rendered  by  the  seamen.  *  * 
The  ground  upon  which  the  rule  rests  must  grow  out  of  the 
nature  of  the  seamen's  contract  and  depending  upon  some  prin- 
ciple of  public  policy  from  the  nature  of  the  service.  In  case  of 
wreck  or  capture,  the  seaman's  contract,  without  any  express 
8th)ulation  to  that  effect^  is  considered  contingent  and  the  wages 
liStr  The  law  annexes  or  implies  a  condition,  that  where  the 
voyage  is  broken  up  by  some  peril  or  vis  majors  without  the 
fault  of  the  master  or  ship-owner  or  any  of  the  parties  concerned 
in  the  navigation  of  the  vessel,  the  seamen's  wages  are  gone. 
The  doctrine  grows  out  of  principles  of  public  policy,  to  stimulate 
seamen  to  every  possible  exertion  to  save  the  vessel,  knowing 
that  their  wages  depend  upon  that." 

In  The  Lady  Durham  (3  Hagg.  Adm,  E.),  the  vessel  and  cargo 
were  totally  destroyed  by  fire  in  the  harbor  of  Ascension,  before 
the  completion  of  the  voyage.  It  was  held  that  the  seamen  lost 
Uieir  wages.  Sir  John  Kicholl  put  it  upon  the  ground  that  no 
freight  had  been  earned,  but  in  view  of  some  adjudged  cases 
fouud  it  necessary  to  remark,  that  it  did  not  follow,  in  all  caaeS| 
that  if  there  be  no  freight  there  can  be  no  wages. 

In  The  Niphon  (3  Law  Bep.  [new  series]  266),  there  was  a  total 
loss  of  vessel  and  cargo.  The  seamen  brought  an  action  tnper* 
sonam  for  their  wages,  in  the  United  States  Court  for  the  district 
of  Massachusetts,  but  it  was  hf  Id  that  they  could  not  recover, 
A  very  strong  eflFort  was  made  in  this  case  to  overturn  the  rule 
but  it  was  regarded  by  Justice  Woodbury  as  too  well  settled. 

In  reviewing  these  cases,  the  question  naturally  suggests  itself 
whut  is  the  rule  so  frequently  referred  to  as  well  settled  ?  Is  it 
that  the  right  to  wages  grows  out  of  and  depends  upon  the 
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earning  of  freight,  and  that  the  seamen  lose  their  wages  if  no 
freight  is  earned  ?  Does  this  deprivation  depend  upon  the  total 
physical  destruction  of  the  vessel  or  upon  the  total  loss  of 
vessel  and  cargo,  or  does  it  arise  where  there  is  a  breaking  up  of 
the  voyage  without  any  fault  on  the  part  of  the  master  or  owner  ? 
If  the  cargo  is  lost,  but  the  vessel  is  saved,  do  the  seamen  get 
their  wages  ?  If  they  do,  then,  it  does  not  depend  upon  the 
earning  of  freight.  On  the  other  hand,  do  they  get  them  where 
the  vessel  is  lost  and  the  cargo  is  saved  ?  If  they  do,  then  the 
safety  or  preservation  of  the  vessel  is  not  essential  to  the  right. 
The  reasons  for  the  rule  are  constantly  suggested,  while  the  rule 
itself  is  left  in  so  loose  and  undefined  a  shape  as  to  make  it  very 
difficulr,  by  the  aid  of  these  cases,  to  ascertain  what  it  is.  ,  ^^ 
The  cause  of  the  difficulty  is  the  assumption  and  constant 
reiteration,  throughout  these  cases,  of  the  maxim,  that  "freight 
is  the  mother  of  wages,"  the  logical  deduction  from  which  would 
be,  if  the  maxim  is  true,  that  wages  grow  out  of  and  depend 
upon  the  earning  of  freight.  That,  as  has  been  said  by  several 
judges,  seamen  get  no  w^ages  if  no  freight  is  earned.  It  will  be 
found,  however,  upon  a  fall  examination  of  the  law,  that  the 
loss  of  wages  is  not  founded  upon  the  failure  of  the  vessel  to 
earn  freight,  but  upon  a  rule  of  public  policy.  Before  proceed- 
ing, however,  to  point  out  what  that  rule  is,  and  the  grounds  of 
public  policy  on  which  it  rests,  it  will  be  necessary  first  to  show 
that  wages  do  not  depend  upon  the  earning  of  freight,  and  that 
the  maxim  as  expressed  by  Lord  Mansfield,  that  •*  freight  is  the 
mother  of  wages  and  the  safety  of  the  ship  the  mother  of  freight^" 
has  no  foundation  in  the  law.  Neither  branch  of  the  proposition 
is  true,  for  seamen  may  be  entitled  to  wages  where  no  freight  is 
earned,  as  where  a  vessel  goes  upon  a  voyage  in  pursuit  of  freight 
and  returns  without  getting  any ;  or  in  cases  of  jettison,  where  the 
cargo  is  thrown  overboard,  but  the  vessel  is  brought  in  safety  to 
the  port  of  destination ;  or  where  vessel,  crew  and  cargo  are  lost, 
but  part  of  the  hull  and  some  of  the  stern  are  saved  by  strangers; 
or  where,  without  fault  on  the  part  of  the  mariners,  the  vessel  and 
cargo  a^e  condemned  for  illegal  trading,  or  by  an  ally  for  want  of 
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proper  papers ;  in  all  of  which  cases  no  freight  is  earned,  but  the 
seamen  get  their  wages.  The  MaUa^  2  Hagg.  Adm.  R  158 ; 
The  KepUtne,  1  id.  229  ;  The  lieliance,  2  Wm.  Kob.  119.  And 
so  in  respect  to  the  earning  of  freight ;  it  may  be  earned  though 
the  vessel  is  totally  lost,  if  the  cargo,  or  any  part  of  it,  is  saved 
and  delivered  to  or  accepted  by  the  owners ;  in  which  case,  the 
seamen  have  a  maritime  lien  upon  it  to  the  extent  of  the  freight 
earned.  Luke  v.  Lyde,  1  Wm.  Bl.  190 ;  ITunter  v.  Principe^  10 
Kast,  378 ;  The  Dawn,  Davies'  R.  142 ;  Mar.  Ord.  of  France,  title 
8,  §  21,  and  the  cases  and  elementary  works  before  cited.  Thus, 
in  the  recent  case  of  Bernard  v.  Adams  (10  How.  [U.  S.]  R.  107), 
■where  the  vessel  was  abandoned  as  a  wreck,  but  the  cargo  was 
iphlod,  it  was  adjudged  upon  general  average  that  the  seamen 
were  entitled  to  their  wages,  and  in  LuLwige  v.  Orey  {supra), 
■where  part  of  a  lot  of  tobacco  was  saved  from  shipwreck  and 
accepted  by  the  owner,  it  was  held  that  full  freight  was  due  for 
the  part  saved,  though  a  portion  of  it  was  so  damaged  as  to  be 
ralucless. 

'*  'I'he  natural  and  legal  parent  of  wages,"  in  the  language  of 
Lord  StowcU  {T/ie  Neptune,  1  Uagg.  Adm.  R.  227),  "  is  the  mar- 
iner*s  contract  and  the  performance  of  the  services  covenanted 
for  therein.  They  in  fact  generate  the  title  to  wages."  His  right 
is  f  >unded  upon  the  fulfillment  of  his  contract,  and  he  has,  by 
■way  of  Rccurit}',  a  maritime  lien,  as  old  as  the  laws  of  the  sea, 
upon  the  ship,  which  attaches  as  long  as  a  fragment  of  the 
vessel  remains  (Consulate  do  la  Mer,  Ed.  of  Pardessus,  chap. 
132 ;  The  Neptune^  snpra\  together  with  a  lien  upon  the  cargo, 
to  the  extent  of  the  freight  earned,  founded  upon  a  princijJe  ex- 
tensively applied  in  the  civil  law,  that  he  has  contributed  by  his 
labor  and  services  to  earn  it.  Emerigon,  Traite  dcs  Assurances, 
art,  17,  53  ;  Mar.  Ord.  of  France,  book  3,  tit.  4,  §  19 ;  The  Dawn, 
Davies'  R.  132.  It  is  very  true  that  the  earning  of  freight  is  the 
end  piX)po8cd  by  the  employment  of  the  mariner  and  by  the 
prosecution  of  the  voyage,  and  that  it  is  ordinarily  the  fruit  of 
his  service.  But  it  may  or  may  not  be,  as  in  the  cases  before 
suggested.    The  mariner  does  not  engage  that  the  vessel  shall 
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earn  freight,  or  stipulate  that  if  it  does  not  lie  will  make  no  de- 
mand for  wages.  The  scope  and  extent  of  the  obligation  to 
which  he  pledges  himself  in  the  formation  of  the  contract,  as  de- 
clared by  Lord  Stowell,  in  the  case  of  the  NepLune  {supra),  is  that 
*•  he  will,  to  the  utmost  of  his  ability,  navigate  the  vessel,  not 
only  in  favorable  but  in  adverse  weather,  and  exert  himself;  in 
the  event  of  disaster  or  shipwreck,  to  save  as  much  of  the  vessel 
and  cargo  as  he  can."  It  is  not,  then,  the  earning  of  freight,  but 
the  faithful  performance  of  the  obligation,  that  entitles  him  to 
wages,  subject  only  to  the  risk  of  losing  them  when  the  vessel 
and  cargo  are  totally  lost  before  the  completion  of  the  voyage. 
It  is  idle,  then,  to  talk  about  freight  being  the  mother  of  wages, 
in  the  sense  that  wages  grow  out  of  or  depend  upon  the  «§iiii- 
ing  of  it  The  earning  of  it  gives  the  mariner  an  additional 
security  for  his  wages,  as  he  acquires  thereby  a  lien  upon  the 
freight  in  addition  to  his  lien  upon  the  ship,  and  this  is  all  that 
it  generates  or  produces  to  entitle  it  to  be  denominated  the 
mother  of  wages.  The  liope  and  expectation  of  earning  it,  as 
before  remarked,  lead  to  the  employment  of  the  mariner  and 
the  prosecution  of  the  voyage,  in  which  remote  and  fanciful 
sense  it  may  be  said,  figuratively,  to  be  the  mother  of  wages— a 
sense  which  attaches  no  value  to  it  as  a  legal  maxim.  I  appre- 
hend that  this  doctrine  crept  into  the  English  courts,,  through  a 
practice  of  the  London  merchants,  by  which  the  contract  with 
the  seamen  was  generally  so  contrived  as  to  make  the  wages  de- 
pend upon  the  performance  of  the  voyage  or  the  earning  of 
freight.  Grose,  J.,  in  Cuiler  v.  Powell,  6  T.  li.  824 ;  Edwards  v. 
Child,  2  Vern.  727  ;  Applehy  v.  Dodge,  8  East,  SOO..  In.  addition 
to  which,  it  had  long  been  the  custom,  in  the  commerce  of  the 
Baltic,  not  only  for  seamen  to  engage  at  a  stipulated  rate  of 
wages  for  the  voyage,  or  by  the  month,  but  to  freight  their 
share,  or  to  agree  that  their  compensation  should  be  regulated 
or  depend  upon  the  amount  of  freight  earned,  as  it  is  usual  now 
for  the  compensation  of  a  merchant's  clerk  to  be  regulated  bj 
a  per  centage  upon  the  profit  made  in  the  business  of  his  em- 
ployer. We  find,  even  in  the  French  commercial  code  of  the 
Vol.  L  2 
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present  day,  this  class  who  engage  for  the  profit  of  the  voyage 
distinguished  as  a  less  favored  class  than  those  who  engage  at 
stipulated  wages.  Art.  257.  Si  les  matelots  sont  engages  au 
profit  ou  au  fret,  il  ne  leur  est  du  aucun  dedommagement  ni 
journees  pour  la  rupture,  le  retardment  ou  la  prolongation  de 
voyage  occassiones  par  force  majeur.  Art.  260.  Les  matelots 
engages  au  fret  sont  payes  de  leurs  seulement  sur  le  fret,  a  pro- 
portion de  celui  que  reeoit  le  capitaine.  Code  de  Commerce, 
Liv.  II.,  Tit.  V.  Of  course,  if  no  freight  was  earned,  the  sea- 
men so  engaging  got  nothing.  I  think  it  very  probable,  there- 
fore, as  the  English  courts  at  that  time  had  but  a  very  imperfect 
knowledge  of  the  maritime  law,  that  tliey  applied  to  seamen  in 
grUfenl  a  rule  applicable  only  to  this  class.  They  did  not,  as 
before  remarked,  derive  the  rule  laid  down  in  Siderfin  from  any 
investigation  of  the  maritime  codes  of  Europe,  but  from  what 
was  assumed  to  be  the  custom  of  merchants ;  and  when,  to  mi- 
tigate the  hardship  of  that  rule,  or  to  limit  it  to  general  opera- 
tion, Saunders  declared  that  if  a  vessel  stopped  at  an  intermediate 
port,  and  by  delivering  cargo  earned  freight,  the  seamen  got 
their  wages  up  to  that  time,  the  distinction  may  well  have  served 
to  perpetuate  the  error,  by  affording  some  foundation  for  the 
belief  that  wages  depended  upon  the  earning  of  freight.  But 
in  whatever  way  the  error  originated,  the  doctiine  must  now 
be  regarded  as  repudiated.  "It  was  formerly  the  doctrine  of 
the  English  courts,  "  says  Ware,  J.,  in  The  Daicn  (Davies'  R 
il33),  "that  freight  was  the  only  fund  out  of  wljich  wages  could 
'be  claimed,  and  that  where  no  freight  was  earned  no  wages  were 
due  ;"  but  he  considers  the  doctrine  overruled  in  England  by  the 
case  of  the  Neptune  {supra),  and  declares  that  it  was  never 
received  in  this  .country  but  with  material  qualification.  While 
Betts,  J.,  a  judge  of  long  and  gi*eat  experience  in  the  adminis- 
tration of  tiic  maritime  law  in  the  city  of  New  York,  charac- 
terizes this  doctrine  as  an  old  figment  of  law  exercised  oppress- 
ively against  seamen,     1  Abbot  Adm.  R,  131. 

Dismissing,  then,  this  oft-repeated  assertion,  tliat  wages  depend 
upon  the  earning  of  freight,  and  that  wages  arc  lost  if  no  freight 
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is  earDed,  as  a  fallacious  assamption,  the  long  adherence  to 
which  has  tended  to  embarrass  and  confuse  the  law,  we  ap- 
proach to  a  true  understanding  of  the  rule  or  principle  by  which 
the  wages  of  the  seamen  are  bound  up  with  and  may  depend  on 
the  fiitc  of  the  ship.  It  is,  as  before  suggested,  a  rule  of  public 
policy,  and  is  to  be  taken  as  originally  laid  down  in  the  anony- ' 
mous  case  in  Sider^n,  **  that  if  the  ship  perishes  by  tempest  or 
enemies,  the  mariners  lose  their  wages,"  and  as  resting  upon  the 
ground  of  public  policy  there  assigned,  that  "if  it  were  otherwise 
the  seamen  would  not  use  their  best  endeavors,  or  hazard  their 
lives  to  save  the  ship."  "  The  total  loss  of  the  ship,"  says  Lord 
Stowell,  "in  the  case  of  the  Neptune  (supra),  occasioned  solely 
by  the  act  of  God  visiting  the  deep  with  storm  and  temjSSt, 
brings  with  it  the  loss  of  all  the  earned  wages  (except  advances), 
although  the  general  rule  of  law  is,  that  the  act  of  God  pre- 
judices no  man." 

This  rigorous,  harsh,  and  inequitable  rule,  in  its  operation 
upon  seamen,  is  founded  upon  a  distrust  which  makes  them  an 
exception  to  every  other  class  of  laborers.     A  similar  distrust,  in 
respect  to  the  calling  of  common  carriers  and  inn-keepers,  has 
subjected  them  from  the  earliest  times  to  liability  in  the  event 
of  the  loss  of  goods  entrusted  to  their  care ;  but  the  grounds 
upon  which  their  responsibility  is  founded  afford  no  countenance 
for  the  extraordinary  extent  to  which  the  liability  of  mariners  is 
carried  by  the  rules  we  are  considering.    The  elementary  writers 
upon  the  law  of  bailment  unite  in  assigning,  as  the  reason  for 
the  extraordinary  liability  of  common  carriers  and  inn  keepers, 
the  temptations  to  which  such  persons  are  under  to  purloin  the 
property  entrusted  to  their  care,  the  ease  and  fecility  with  which 
they  may  combine  with  thieves  and  robbers,  and  the  difficulty 
of  detection  and  of  recovering  the  lost  property  in  such  cases,  a 
distrust  which   Sir  William  Jones,  quoting  from  an   ancient 
author,  calls  "  the  sinew  of  wisdom."    Jones  on  Bailment,  107, 
But  the  case  of  common  carriers  and  inn-keepers  Ls  very  differ- 
ent from  that  of  seamen.     They  have  what  the  seamen  have  notj 
tho  power  of  airection  and  control.     It  is  conceivable  in  their 
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case  that,  by  extraordinary  care  and  diligence,  loss  may  be  pre* 
vented.  The  carrier  undertakes  to  do,  for  reward,  in  a  public 
capacity,  what  it  is,  at  least,  possible  for  him  to  do,  atid  there 
maybe  do  injustice  in  holding  him  respoqsible  lor  the  goods, 
where  their  carriage  and  safe  delivery  are  an  act  at  least  within 
the  range  of  human  possibility,  and  as  the  stranger  guest  con* 
fides  himself  and  his  property  to  the  care  of  the  inn-keeper,  and 
it  is  in  the  inn-keeper's  power,  by  the  exercise  of  extraordinary 
vigilance,  to  protect  it,  there  is  equally  no  injustice  in  holding 
him  to  a  similar  responsibility.  It  forms  a  p^rt  of  their  business^ 
and  enters  into  the  contract  they  make,  the  one  engaging  for  the 
'safe  delivery,  and  the  other  for  the  safe-keeping,  of  the  goods* 
BdiWuch  is  not  the  case  with  the  seamen.  They  do  not  under- 
take that  the  ship  and  cargo  shall  be  brought  in  safety  to  her 
port  of  destination,  for  they  cannot  be  said  to  contract  to  do 
what  might  be  impossible.  All  they  engage  to  do  is,  to  use  their 
best  efforts  to  accomplish  that  end,  and,  when  they  have  done 
that,  they  have  done  all  that  is  comprehended  by  tlieir  contract. 
The  liability  of  common  carriers  and  inn-keepers,  moreover,  is 
circumscribed  within  a  limit  that  is  just  and  reasonable,  and 
when  that  limit  is  reached  their  liability  ceases.  The  carrier  is 
absolved  from  all  liability  where  the  loss  is  occasioned  by  the 
act  of  God,  i,  c,  inevitable  accident  or  casualty,  or  through 
public  enemies ;  and  in  the  case  of  the  inn-keeper,  negligence  is 
presumed  in  the  event  of  loss,  which  he  may,  however,  rebut 
by  showing  that  it  occurred  b}''  the  negligence  of  the  traveler,  or 
was  the  result  of  inevitable  casualty  or  of  superior  force.  Story* 
on  Bailments,  §  472.  But  in  the  case  of  the  seamen  there  are 
no  excepted  perils.  When  the  vessel  and  cargo  are  lost  they  lose 
their  wages,  however  extraordinary  their  vigilance  or  untiring 
their  exertions.  They  incur  this  forfeiture  when  every  human 
effort  must  give  way  to  a  power  in  the  elements,  which  they 
have  neither  the  skill  to  avert  nor  the  means  to  control,  and  the 
qxiestion  presents  the  simple  consideration,  whether,  in  addition 
to  the  hai'dships  that  beset  the  hazardous  vocation  of  the  mari- 
ner, it  is  essential,  to  secure  the  faithful  discharge  of  liis  duty. 
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that  be  should  forfeit  his  wages,  though  the  vessel  is  lost  by  the 
irresistible  power  of  wind  and  waves. 

To  assume,  as  matter  of  law,  that  the  mariner  will  not  do  his 
duty  unless  he  knows  that  his  wages  depend  upon  the  preserva- 
tion of  the  ship,  and  the  safe  transportation  of  the  cargo,  is  to 
adopt  a  conclusion  not  based  upon  that  universal  experience 
which  is  essential  to  warrant  such  a  general  presumption. 
liCgal  presumptions  are  the  natural  conclusions  drawn  by  the 
mind  from  that  knowledge  of  the  usual  course  of  things,  which 
is  furnished  by  ordinary  observation  and  experience,  and  when 
such  presumptions  are  founded,  as  they  frequently  are,  upon  a 
knowledge  of  human  motives  or  of  the  springs  of  human  action, 
they  must  be  founded  upon  that  which  may  be  predicate'^of 
mankind  in  general.  To  presume,  therefore,  in  respect  to  sea- 
men, that  they  will  not  use  their  best  endeavors  for  the  preser- 
vation of  the  ship  unless  they  know  that  they  will  lose  their 
wages  if  the  ship  is  lost,. is  to  build  a  presumption  on  very  un- 
certain premises.  The  natural  desire  for  the  preservation  of 
their  own  lives  may  be  quite  as  strong  as  with  the  majority  of 
men — a  stronger  motive  to  labor  for  the  preservation  of  the  ves- 
sel than  the  hope  of  pecuniary  reward.  Mariners,  moreover, 
are  quite  as  distinguished  for  acts  of  disinterested  heroism  and 
devotion  to  duty  as  men  of  any  other  class,  and  that  a  rigid  rule 
like  this  is  not  essential,  to  stimulate  them  to  the  full  perform- 
ance of  their  duty,  is  sufficiently  attested  by  the  maritime  char- 
acter of  the  seamen  of  the  many  intelligent  commercial  nations, 
both  ancient  and  modern,  among  whom  no  such  rule  has  ever 
prevailed.  4  Pardessus,  Lois  Maritime,  82,  Art.  12.  There 
should  be,  undoubtedly,  a  strong  motive  to  induce  the  seaman 
to  peril  his  life  and  person  for  the  preservation  of  the  vessel,  as 
not  only  the  safety  of  the  ship  and  cargo  but  the  lives  of  all  on 
board  may  depend  upon  his  exertions,  and  it  is  both  politic  and 
just  that  his  right  to  compensation  should  depend  upon  the 
fidelity,  faithfulness,  and  courage  with  which  he  discharges  that 
perilous  service ;  that  ho  should  forfeit  all  his  earned  wages  if 
he  has  not  exerted  himself  to  the  utmost  to  save  the  vessel  and 
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cargo,  or  to  rescue  whatever  may  be  saved  from  the  wreck. 
This  is  the  quaiification  of  the  rule  established  by  the  recent 
English  statute  (17  and  18  of  Vict.,  c.  lOi,  A.  D.  1855),  which 
enacts  that,  "  No  right  to  wages  shall  be  dependent  on  the  earn- 
ing of  freight ;  and  every  seaman  and  apprentice  who  would  be 
entitled  to  demand  and  recover  any  wages,  if  the  ship  in  which 
he  has  served  had  earned  freight,  shall,  subject  to  all  other  rules 
of  law  and  conditions  applicable  to  the  case,  be  entitled  to  claim 
and  recover  the  same,  notwithstanding  that  freight  has  not  been 
earned;  but  in  all  casts  of  wreck  or  loss  of  the  ship,  proof  that 
he  has  not  exerted  himself  to  the  utmost  to  save  the  ship,  cargo, 
and  stores,  shall  bar  his  claim."  Art  183.  This  is  all  that  can 
b^ationally  or  reasonably  demanded  upon  grounds  of  public 
poncy,  for  to  make  his  wages  depend,  as  a  further  inducement 
to  exertion,  upon  the  ship  and  cargo  being  brought  safely  to  the 
port  of  destination,  which  may  be  impossible,  is  to  treat  the 
most  meritorious  services  as  of  no  consideration,  unle^  they  are 
aided  by  the  chances  of  fortune.  If  the  seamen  had,  as  they 
formerly  had,  any  voice  in  determining  what  should  be  done  in 
times  of  peril  and  danger,  there  might  be  some  show  of  reason 
in  making  their  wages  depend  upon  the  fortunate  results  of  their 
efforts.  But  now,  with  a  direct  interest  in  the  result,  they  can 
do  nothing  to  protect  that  interest  that  may  be  contrary  to  the 
views  of  the  master  appointed  to  control  and  direct  thenou 
They  have  not,  as  they  fornmerly  had,  the  choice  of  the  person 
to  whom  the  management  is  confided.  They  may  all  be  of 
opinion  that  the  course  pursued  by  the  master  is  not  the  best 
adapted  to  secure  the  safety  of  the  ship,  but  they  cannot  follow 
the  dictates  of  their  own  judgment,  but  must  implicitly  obey 
and  execute  his  orders.  To  hold,  them,  therefore,  responsible 
to  the  extent  of  their  wages,  for  a  result  which  may  spring  from 
the  incapacity  of  the  master,  or  which  may  be  inevitable  under 
any  circumstances,  is  to  impose  responsibility  to  an  unreason- 
able  extent  Where  they  are  without  any  of  the  rights  or  ad- 
vantages of  joint  adventurers,  but  the  enterprise  is  projected  for 
the  profit  and  benefit  of  the  owners,  who  take  upon  themselves 
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the  choice  of  the  person  who  shall  guide  and  direct  it,  certainly 
the  loss  should  fall  upon  them  if  they  have  chosen  unwisely,  or 
if,  subject  to  the  risk  which  attends  all  such  enterprises,  it 
should  result  in  the  inevitable  loss  of  vessel  and  cargo.  In  np 
other  case  of  hire  or  service  is  it  essential  that  the  service  should 
prove  beneficial  to  the  employer.  If  the  employed  has  done  all 
that  he  undertook  to  do,  he  is  entitled  to  his  reward.  In  the 
case  of  the  seaman,  he  does  not  bind  himself  by  his  contract  tQ 
perform  impossibilities.  He  undertakes  to  do  what  it  is  possible 
for  him  to  accomplish,  and,  when  he  has  faithfully  done  that,  to 
deny  his  right  to  compensation  is  to  contravene  a  rule  equally 
enjoined  by  divine  and  human  law-givers,  that  the  laborer  is 
worthv  of  his  hire.  ^ 

hi 

In  those  of  the  contiaental  nations  of  Europe,  in  which  the 
forfeiture  of  wages  is  enforced  against  the  seaman,  in  the  event 
of  shipwreck,  the  rule  is  at  least  made  consistent  by  releasing 
him  equally  with  the  owner,  in  the  case  of  wreck,  from  all 
further  obligation  under  the  contract,  so  that  he  is  free  to  assist 
or  not,  in  the  preservation  and  saving  of  the  wrecked  property. 
Pothier,  Cont.  Maritime,  No.  127 ;  Boulay  Paty,  Com.  de  Droit 
Marit,  Vol.  II,  p.  230 ;  Valin,  Com.  sur  la  Ord.  Marit.,  Vol.  L, 
704.  Or  in  those  countries  where  that  duty  is  very  properly 
enjoined  upon  him,  the  rule  has  generally  been  so  qualified  that 
if  he  has  exerted  himself  to  the  utmost  of  his  power  to  save 
what  he  can  of  the  vessel  or  merchandise,  he  gets  his  wages,  or 
an  equitable  compensation  equivalent  to  wages,  up  to  the  time 
when  his  services  in  that  respect  cease,  though  when  he  neglects 
or  fails  to  do  so  he  forfeits  the  earned  wages.  This,  I  think, 
may  be  said  to  be  the  law  in  The  Hanse  Towns,  Hamburgh, 
Lubec,  West  CapcUe,  Riga,  Wisby,  Denmark,  and  the  Ne- 
therlands. 1  Pardcssus,  471,  o22  ;  2  id.,  474,  520,  543 ;  3  id., 
298,  385,  418,  422,  522,  250;  4  id.,  84;  Degroot,  d.  1.  s.,  42; 
V.  D.  Keesscl,  Thes.  694 ;  2  Mayens,  114.  In  Sweden  it  do- 
pends  upon  whether  sufiicient  for  that  purpose  has  been  saved 
from  the  materials  of  the  vessel.  3  Pardessus,  120.  By  the 
French  code,  if  the  vessel  and  cargo  are  totally  lost  by  capture 
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or  peril  of  the  sea,  the  seamen  lose  their  jrages.  I^  however, 
gome  part  of  the  vessel  is  saved,  thej  are  paid  oat  of  the  pro- 
ceeds of  what  is  saved;  but  if  that  will  not  suffice,  and  any  part 
of  the  cargo  is  preserved,  then  thej  are  to  be  paid  as  far  as  the 
freight  upon  that  will  suffice.  Code  de  Commerce,  Liv.  2,  Tit 
6,  Art.  258,  259.  But  the  French  jurists  treat  the  contract  as 
dissolved  by  the  act  of  shipwreck,  and  as  operating  to  release 
the  seamen  from  all  further  obligation  and  duty ;  so  that,  if  they 
exert  themselves  to  save  anything  from  the  wreck,  they  do  so 
because  it  is  their  interest  to  secure  what  they  can  of  their 
wages. 

But  such  is  not  the  effect  of  the  shipwreck  upon  the  seaman's 
cdK^ract,  as  the  maritime  law  has  been  understood  and  ex* 
pounded  in  this  country  and  in  England;  but  the  seaman  is 
bound,  by  what  Lord  Stowell  calls  his  "  covenanted  allegiance  to 
the  ship,"  to  exert  himself  to  the  utmost  of  his  power  to  save 
and  preserve  whatever  can  be  secured  from  the  wreck,  and  as 
long  as  it  is  possible  to  render  such  a  service  he  continues,  in 
virtue  of  the  contract,  under  the  control  and  direction  of  the 
master.  The  Reliance^  2"Wm.  Rob.  119;  The  Neptune  (supra), 
The  Niphon,  8  Law  Reporter,  N.  S.,  266,  4  id.,  496;  The  Two 
Catharines,  2  Mason,  337 ;  PlUman  v.  Hooper,  8  Sumner,  50 ; 
The  Dawn,  Davies'  R.  137 ;  The  Massasoii,  7  Luw  Rep.,  522 ; 
Visjier  V.  Suffolk  Bank,  1  id.,  249 ;  Abbot  on  Shipping,  Part  5, 
Chap  2,  p.  271,  6th  Am.  Ed. ;  Curtis  on  Merchant  Seamen,  287, 
289.  No  principle  is  now  better  settled  in  the  Admiralty 
Courts  of  this  country  and  of  England,  than  that  the  seaman  is 
bound  to  render  this  service  by  virtue  of  his  contract,  and  it 
may  now  also  be  regarded  as  well  settled,  that  he  cannot  for 
performing  this  service  have  any  claim  as  a  salvor,  who  is  un- 
der no  contract,  but  is  a  mere  volunteer  interposing  for  the  rescue 
and  preservation  of  wrecked  property.  If,  then,  the  seaman  is 
bound  to  labor  for  the  preservation  of  the  wrecked  property,  and 
cannot  for  that  service  claim  as  a  salvor,  the  contract  continue* 
in  force  as  long  as  that  service  continues  \o  be  rendered,  and  its 
obligations  must  be  reciprocal,  for  if  it  is  binding  on  one  party 
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it  must  be  binding  on  tbe  other.  If  the  seaman  is  not  dis- 
charged from  the  contract  by  the  act  of  shipwreck,  as  the  PrencTi 
jurists  have  held,  but  is  bound  to  labor  and  service  under  it  as 
long  as  a  fragment  of  the  vessel  or  of  the  cargo  can  be  pre- 
served, neither  can  the  other  party  be  discharged  from  the  ob- 
ligation to  pay  him  the  stipulated  wages,  as  long  as  he  continues 
in  the  performance  of  duties  growing  out  of  his  contract. 

The  service  in  such  case  continues  unaffected  by  the  act  of 
ship  wreck,  until  the  services  of  the  seamen  are  no  longer 
necessary,  to  which  time  he  is  entitled  to  all  the  earned  wages 
according  to  the  stipulation  of  the  contract.  Both  parties  are  then 
released  from  all  further  obligation  under  it,  and  the  voyage  or 
adventure  is  at  an  end.  ^^ 

The  gross  injustice  of  denying  the  seaman's  right  to  comp&i- 
sation  for  discharging  a  duty,  that  he  was  held  bound  by  the 
contract  to  perform,  has  been  so  apparent  that  we  find  courts 
giving  him  wages  in  such  cases,  but  calling  them  by  a  different 
name,  such  as  salvage  or  quasi  salvage,  at  the  stipulated  rate  of 
wages,  or  wages  in  the  nature  of  salvage.  But  it  is  wages,  and 
not  salvage,  that  he  is  entitled  to.  The  Massasoit^  supra.  The  right 
to  them  does  not  grow  out  of  the  fact  that  enough  has  been  saved 
from  the  vessel  to  pay  them.  His  claim  upon  the  ship  arises  from 
his  lien,  which  is  a  security  collateral  to  the  principal  contract. 
It  is  not  created  by  the  act  of  shipment,  but  existed  from  the  be- 
ginning and  is  never  extinguished  as  long  as  anything  remains 
of  the  vessel.  This  being  the  construction  of  the  law,  and  it  is 
inevitijblc  from  the  doctrine,  that  the  seaman  is  bound  by 
the  contract  to  exert  himself  to  the  last,  to  save  and  preserve 
what  he  can  from  the  wreck,  it  follows  that  a  forfeiture  of  wages 
can  t^akc  place  only  in  cases  where  there  is  a  total  loss  of  vessel 
and  cargo.  This  is  the  only  conclusion  that  will  harmonize 
this  doctrine  of  the  extent  of  the  seaman's  obligation,  under  the 
contract,  with  the  stern  rule  of  .forfeiture  laid  down  in  Siderfin. 
It  is  not  necessary  to  carry  that  rule  further  than  in  the  lan- 
guage in  which  it  is  laid  down  in  that  case:  "  the  seamen  lose 
their  wages  if  the  vessel  is  captured  by  enemies  or  lost  by  tern 
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pest,"  by  which  Lord  Stowell  would  seem  to  understand  a  total 
loss  of  the  vessel,  and  which,  in  my  opinion,  is  all  that  the  lea 
son  of  the  rule  requires  to  support  it  as  a  rule  of  public  policy. 
It  is  a  very  hard  one  at  the  best,  now  repudiated  by  the  legisla- 
tion of  the  enlightened  commercial  community  from  which  we 
derived  it,  and  I  am  not  disposed  to  carry  it  beyond  the  strictest 
limits  of  the  reason  assigned  for  it.  We  are  told  in  Siderfin 
that  it  was  agreed,  that  if  seamen  got  their  wages  when  a  vessel 
was  captured  by  enemies  or  lost  by  tempest,  they  would  not  use 
their  best  endeavors  or  hazard  their  lives  to  save  the  ship,  and 
in  other  cases  that^  upon  grounds  of  public  policy,  such  a  gen- 
eral rule  is  essential  to  stimulate  them  to  exertion.  The  object 
aimed  at,  in  my  judgment,  is  sufficiently  accomplished,  when  it 
S&nown  among  seamen  that  they  will  lose  their  wages  if  the 
vessel  and  cargo  are  totally  lost,  and  that  public  policy  does  not 
demand  that  this  forfeiture  should  be  enforced  in  cases  where, 
by  the  persevering  efforts  of  the  crew,  the  vessel  is  brought  into 
port,  though  in  so  disabled  and  damaged  a  state,  from  the  perils 
encountered,  as  to  be  valueless  for  the  further  prosecution  of  the 
voyage.  Reward  and  not  forfeiture  should,  in  my  opinion,  be 
the  fruit  of  such  a  service ;  as  in  Spain,  where  it  is  rewarded  by 
compensation  over  and  above  wages.  Ord.  of  Philip  IL,  of 
1563.  And  I  think  it  a  reproach  to  the  law  to  hold  as  was  held, 
in  The  Wave  (supra),  that  because  the  vessel  was  abandoned  to 
the  underwriters,  and  the  cargo,  being  salt,  was  so  damaged  as  to 
be  valueless,  that  the  seamen,  through  whose  resolute  efforts  the 
disabled  ship  was  brought  into  the  harbor  of  Cork,  were  entitled 
to  nothing.  "Wages  cannot  be  exacted,"  said  Pratt,  J.,  in 
Icard  V.  Goold  (supra),  "  by  the  unfortunate  seamen  from  the 
still  more  unfortunate  owners ;"  but  that  learned  judge  forgot  to 
distinguish  that  the  two  cases  are  very  different,  that  the  owners 
can  secure  themselves  against  loss  by  an  insurance  upon  the 
vessel  and  freight,  while  seamen  are  precluded  from  insuring  their 
wages,  upon  the  ground  that,  if  they  were  secure  of  them  in  any 
event,  they  might  be  indifferent  to  the  discharge  of  their  duty. 
My  conclusion  is,  that  this  rule  should  b(  liriited  to  cases 
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where  there  is  a  total  loss  of  vessel  and  cargo;  that,  within 
that  limit,  it  will  have  all  the  effect,  as  a  rule  of  public  policy, 
that  it  is  essential  it  should  have,  and  that  in  all  other  cases  the 
seamen  should  get  their  wages  up  to  the  time  the  contract  con- 
tinues in  force  and  they  are  engaged  in  rendering  service,  if  they 
have  faithfully  discharged  that  duty.  This  rule,  while  it  is 
more  just  to  the  seamen,  works  no  injustice  to  the  owners,  who 
can  secure  themselves  against  loss  by  insuring  the  vessel  and 
the  profits  of  the  voyage.  In  the  case  before  us,  as  the  vessel, 
by  the  resoiute  and  persevering  efforts  of  the  crew,  was  brought 
in  safety  into  the  harbor  of  Pernambuco,  and  the  cargo  thereby 
secured,  all  that  it  was  the  object  of  this  rule  to  effect  has  been 
accomplished,  and  the  seamen,  in  my  opinion,  are  entitled  to 
wages  up  to  the  time  that  they  ceased  to  be  employed.  7^ 

In  arriving  at  this  conclusion,  I  feel  the  full  weight  of  depart- 
ing from  what  may  be  regarded  as  precedent,  but  the  lengthened 
examination  I  have  gone  into,  upon  the  state  of  the  law,  will  be  the 
best  vindication  for  doing  so.  "  A  precedent,"  says  Dr.  Lieber,  in 
his  excellent  work  on  Legal  Hermeneutics,  *'  ought  to  be  sound; 
it  ought  to  come  from  good  authority,  or  a  period  that  we  con- 
sider favorable  to  a  thorough  and  sound  view  of  the  subject  in 
question.  *  *  If  we  are  convinced,  after  patient  inquiry, 
which  includes  a  thorough  knowledge  of  the  subject  matter,  that 
we  ought  in  j  ustice  to  deviate  from  former  decisions,  we  act  wrong 
in  perpetuating  that  which  is  unjust  or  injurious.  *  *  That 
which  is  wrong  in  the  beginning  cannot  become  right  by  lapse 
of  time.  *  *  Many  of  the  most  eminent  lawyers  and  the 
most  philosophical  among  them,  such  as  Lord  Mansfield,  have 
acted  upon  this  principle  and  overruled  what  was  wrong, 
though  with  great  caution."  Liebcr's  Ilermeneutics,  Chap.  YII, 
Sec.  XIV, 

It  has  been  shown  how  imperfect  are  the  reports  of  th(f  earlier 
cases  and  unreliable  as  authorities  the  books  of  reports  from 
which  the  law  has  been  drawn ;  how  limited  has  been  the  ex- 
amination of  the  subject  until  very  recently,  and  how  difficult 
and  impossible  it  is  to  reconcile  all  the  adjudged  cases  with  each 
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Other.  When,  therefore,  in  the  conclusion  I  have  arrived  at^ 
I  have  felt  called  upon  to  disregard  adjudged  cases  and  the  au* 
thority  of  some  great  names,  it  has  been  from  a  conviction  that 
the  question  was  but  imperfectly  understood  and  was  not  fully 
examined. 

But  if  my  brethren  should  not  be  prepared  to  go  the  length 
that  I  have  gone,  then  the  judgment  of  the  court  below,  I  think, 
may  be- affirmed  upon  the  ground  that  freight  was  earned.  The 
vessel  having  been  brought  into  the  harbor  of  Pernambuco  and 
the  cargo  thereby  secured  in  safety,  it  became  the  duty  of  the 
master  or  owners  to  complete  their  contract  with  the  freightors 
and  transport  the  cargo  in  another  vessel,  if  it  was  in  their  power 
to.  do  so,  to  the  final  port  of  destination.  Cook  v.  Jenning^  7  T. 
%  381 ;  Luke  v.  Lloydy  1  Wm.  Black,  190.  This,  it  appears, 
they  did,  and  whether  it  cost  them  more  or  less  than  the  price 
for  which  they  had  originally  agreed  to  carry  it,  is  wholly  im- 
material so  far  as  respects  the  rights  of  the  seaman.  His  right 
to  wages,  when  he  is  not  in  fault,  does  not  depend  upon  the 
performance  of  service  on  his  part,  but  he  is  entitled  to  them  if 
freight,  the  carrying  of  which  was  the  object  of  the  voyage,  is 
actually  earned.  Chandler  v.  Graves^  2  11.  Black,  606,  note. 
In  Wetmore  v.  Uenshaw  (12  Johns.  324),  ihe  vessel  was  cap- 
tured, and  the  plaintiff,  having  been  taken  on  board  the  enemy's 
ship,  was  separated  from  and  did  not  rejoin  the  vessel.  She 
was  afterwards  recaptured,  sold  by  the  rccaptors  for  salvage, 
bought  in  by  the  owners,  who  employed  a  new  crew  to  navi- 
gate her  and  complete  the  voyage.  In  this  case,  in  addition  to 
the  amount  lost  by  salvage,  the  owners  had  to  go  to  the  ex- 
pens3  of  employing  a  new  crew,  at  an  increased  rate  of  wages,  to 
enable  them  to  continue  the  voyage  and  carry  the  cargo  to  the 
port  of  delivery.  This  increased  expense  may  or  may  not  have 
been  gireater  than  the  amount  they  were  to  receive  originally  for 
freight.  That  was  not  inquired  into,  but  the  plaintiffs  right  to 
wages  was  upheld,  upon  the  ground  that  freight  was  thereafter 
earned.  In  the  Louisa  Bei-iha  (14  Jurist,  1007  ;  1  Eng.  Law  & 
Eq.  li.,  665),  the  ma?ter,  in  the  course  of  the  voyage,  executed 
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a  bottomry  bond,  binding  the  ship,  her  cargo  and  freight,  which 
-wtiB  payable  upon  the  arrival  of  the  vessel  in  England.     Upon 
her  arrival  in  England,  the  vessel,  freight  and  cargo  were  libeled 
for  the  payment  of  the  bond.    The  vessel  was  sold,  bat  the  pro- 
ceeds arising  from  the  sale,  together  with  the  amount  due  for 
freight,  were  found  to  be  insufficient  to  satisfy  the  bond,  so  that 
what  remained  due  upon  it  was  a  charge  upon  the  cargo.     The 
seamen  claimed  their  wages  from  the  proceeds  of  the  sale,  which 
was  resisted  by  the  owners  of  the  cargo,  upon  the  ground  that 
if  the  seamen  were  paid  out  of  the  proceeds  of  the  sale,  that 
charge  would  fell  upon  them,  inasmuch  as  they  would  have  to 
pay  what  was  due  upon  the  bond  to  release  the  cargo.    But 
though  a  long  arrear  of  wages  was  due  for  several  voyaggt 
made  by  the  vessel  before  the  bottomry  bond  was  entered  into,' 
during  which  she  had  earned  considerable  freight,  and  though 
the  freight  was  exhausted  to  meet  obligations  necessr.rily  entered 
into  on  behalf  of  the  vessel,  and  it  was  conceded  that  the  sea- 
men had  an  ample  remedy  for  the  wages  against  the  owner ; 
still  it  was  decreed  that  they  should  be  paid  their  wages  out  of 
the  proceeds  of  the  sale,  though  the  practical  eflFect  of  doing  so 
was,  to  impose  the  burden  of  their  payment  upon  the  owners  of 
the  cargo.   These  cases  are  referred  to,  to  show  how  far  the  courts 
have  gone  to  sustain  the  seaman's  right  to  wages  where  freight 
has  been  earned.     The  defendants  rely  upon  what  was  said  by 
the  court  in  Porter  v.  Armstrong  (9  Johns.  850),  to  show  that,  as 
respects  the  right  of  the  seamen  to  wages,  freight  has  not  beea 
earned  in  the  case  now  before  us.   But  the  circumstances  in  Por* 
ter  V.  Armstrong  were  peculiar,  and  as  an  adjudication  upon  the 
facts,  that  case  is  not,  as  an  authority,  in  conflict  with  the  views 
here  expressed.    In  that  case  the  seamen  refused  to  proceed 
with  the  vessel,  when  it  was  their  duty  to  do  so,  and  by  that  act 
forfeited  their  wages.    The  vessel  having  put  into  port  to  re- 
pair, it  was  found  necessary  to  unload  her  for  the  purpose  of 
making  the  repairs.     The  seamen  had  the  right  to  apply,  under 
the  act  of  Congress,  for  the  requisite  repairs,  but  they  omitted  to 
do  so,  and  allowed  them  to  be  made  by  the  master  ship-carpen- 
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ter  under  the  direction  of  the  Owner.  When  the  repairs  were 
completed,  the  seamen,  not  deeming  the  vessel  seaworthy,  re- 
fused to  go  to  sea  in  her,  whereupon  the  owners  refused  to 
make  any  farther  repairs,  but  reloivlcd  the  ship  and  completed 
the  voyage.  In  deciding  the  case,  the  court  were  of  opinion  that 
"when  the  seamen  left  no  freight  had  been  earned,  and  this  was 
true;  but  as  the  court  also  held  that  they  left  wrongfully,  inas- 
much as  they  suffered  the  repairs  to  be  made  by  the  owner,  in- 
stead of  applying  to  have  them  done  under  the  act  of  Congress, 
and  having  tliereby  brought  themselves  to  abide  by  the  judgment 
of  the  master  ship-carpenter,  they  had  no  claim  for  wages  on  the 
ground  that  freight  was  earned  afterwards.  The  court  decided, 
l5^t,  having  refused  to  abide  by  the  judgment  of  the  master 
ship-carpenter,  and  perform  the  voyage,  that  was  sufficient 
to  excuse  the  owner  from  the  payment  of  wages.  In  the  pres- 
ent case,  it  is  sufficient  to  say,  that  as  the  freight  contracted  for 
in  the  beginning  of  the  voyage  was  actually  earned,  though, 
to  earn  it,  the  owners  were  put  to  a  greater  expense  than 
the  whole  of  it  amounted  to,  the  seamen  were  entitled  to  their 
•wages. 

This  brings  up  the  only  remaining  question  discussed  upon 
this  appeal :  the  finding  of  the  court  below  upon  the  question 
of  desertion.  It  is  insisted  that  the  entry  in  the  log-book  was 
conclusive  upon  that  point,  and  that  the  court  erred  in  allowing 
any  evidence  impeaching  or  contradicting  it.  Under  the  act  of 
Congress  of  July  20,  1790  (1  Story  U.  S.  Laws,  102,  §§  2,  6), 
absence,  without  leave  of  the  master  or  officer  commanding  the 
vessel,  for  forty-eight  hours,  if  the  fact  is  entered  on  the  log- 
book upon  the  day  when  the  seaman  leaves,  is  a  forfeiture  of 
wages.  This  statutory  forfeiture  is  distinct  and  different  from 
the  ordinary  maritime  forfeiture  of  wages  by  desertion.  By  ihe 
maritime  law,  the  seaman  must  have  quit  the  ship  ammo  deri" 
linquefidt  or  ammo  non  revertendi,  for  however  blamable  his 
conuucfc  may  be,  unless  it  has  been  so  flagrant  as  to  justify  his 
discharge,  if  he  repents  and  offers  to  return  to  his  duty  within 
a  reasonable  time  and  before  another  is  substituted  in  his  stead 
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he  must  be  received.  3  Kent  Com.  257,  7  ed. ;  Coffin  v.  JenJcuis, 
3  Story,  108;  Orne  v.  Townsend,  4  Mason,  547.  The  entry 
in  the  logbook  is  evidence  of  the  statutory  forfeiture,  and,  if  no 
other  evidence  is  presented  on  the  subject,  it  ia  conchisive.  The 
entry,  however,  must  be  a  full  compliance  with  the  statute,  for, 
in  the  language  of  Justice  Story,  in  Clutcman  v.  Thnnison  (1 
Story,  373),  "  in  a  case  so  highly  penal,  nothing  is  to  be  taken 
by  intendment."  It  must  appear  to  have  been  entered  on  the 
day  when  the  seamen  left,  and  it  must  appear  from  the  entry 
that  he  left  without  leave.  Pheobe  v.  Dijunn  1  Wash.  0.  C.  E. 
48  ;  Douglas  v.  Eyre^  1  Gilpin,  152 ;  Clutcman  v.  Tmnison^  1 
Story,  373.  Parol  evidence,  however,  is  admissible  to  falsify 
the  entry  in  the  log-book.  Orne  v.  Townsend,  supra;  Maloit^ 
V.  The  Mary,  1  Pet.  Adm.  E.,  140 ;  Whitton  v.  The  Commerce, 
ib.  160;  Jones  v.  The  Phoenix,  ib.  201.  In  the  latter  case, 
Justice  Peters  saj^s  "  the  log-book  is,  by  act  of  Congress,  made 
legal  evidence  in  proof  of  desertion,  but  it  is  not  incontroverti- 
ble and  conclusive,"  and  again,  in  Thompson  v.  The  Philadelphia 
(ib.  210),  he  says,  "  the  entry  in  the  logbook  is  only  prima  facie 
evidence,"  and  it  never  could  have  been  the  intention  of  the  act 
of  Congress  to  declare  that  the  entry  should  preclude  all  further 
inquiry  as  to  the  fact  of  desertion,  and  thus  place  it  in  the  power 
of  the  master  or  officer  to  forfeit  the  seaman's  wages,  by  simply 
making  an  entry  in  the  logbook  that  he  had  left  the  vessel 
without  leave,  when  the  fact  was  otherwise. 

The  entry  in  the  log  on  March  24th,  1851,  that  the  sea- 
men named  "abandoned  the  ship,"  is  not  a  compliance  with  the 
statute.  It  VA  not  the  entry  of  a  fact,  but  of  the  writer's  con* 
elusion  that  they  had  abandoned  the  vessel.  That  the  seamen 
left  the  vessel  without  leave,  must  be  entered  distinctly  as  a 
fact,  and  not  conclusions  which  may  or  may  not  imply  that  fact. 
On  the  next  day,  the  25th,  th6re  is  no  entry  of  the  absence  of 
the  seamen  in  the  body  of  the  log.  The  transactions  of  the  daj, 
relating  to  the  vessel,  such  as  the  state  of  the  weather,  tlic  amount 
of  cargo  discharged  during  the  day,  and  the  fact  that  both 
pumps  were  kcj^t  going  almost  continually,  to  keep  her  free,  are 


82  COURT  OF  COMMON  PLEAS. 

Worth  V.  Mumfopd. 

entered,  and  finished  with  the  words  "  so  ends,"  but  in  the  mar- 
gin there  is  an  entry,  "  the  eight  men  still  absent  without  lib- 
erty." Whether  the  entry,  if  regularly  made,  would  have  been 
sufficient  under  the  statute,  it  is  not  necessary  to  determine ;  as 
the  entry  was  impeached,  both  by  evidence  showing  that  it  had 
been  interpolated  in  the  log,  and  that  the  fact  was  otherwise. 
That  the  entry  was  made  on  the  day  that  it  purports  to  have 
been,  is  at  least  doubtful,  as  the  regular  entry  for  the  day  in  the 
body  of  the  log  appears  to  have  been  closed.  If  it  did  not  occur 
to  the  party  keeping  the  log  to  enter  it  until  after  he  had  com- 
pleted the  regular  entries  of  the  day,  the  natural  place  for  it 
would  seem  to  have  been  immediately  after  those  entries;  and  as 
^►is  not  there,  but  the  regular  entries  of  the  next  day  fullow  im- 
mediately thereafter,  the  facr,  that  it  is  found  in  the  margin, 
begets  the  suspicion  that  it  was  an  after-thought,  a  suspicion  en- 
titled to  serious  consideration,  under  a  statute  so  penal  in  its 
character.  This,  however,  was  not  the  only  circumstance  im- 
peaching its  integrity.  It  was  proved  by  the  second  mate  that 
the  entry  was  not  in  the  handwriting  of  the  mate,  by  whom  the 
entries  in  the  body  of  the  log  were  made,  and  the  witness  swore 
also  to  interpolations  in  the  entry  of  the  day  previous,  which 
were  not  in  the  maters  handwriting,  and  were  not  there  when 
the  witness  saw  him  make  that  entry.  This  was  sufficient  to 
justify  the  rejection  of  the  log-book  as  evidence,  under  the  stat- 
ute, of  the  fact  of  desertion,  the  integrity  of  the  only  material 
entry  in  it,  that  could  make  it  evidence  under  the  statute,  hav- 
been  impeached  by  the  testimony  of  a  witness  who,  on  that 
point,  was  not  contradicted,  and  whose  statement  was  sup])orted 
by  the  suspicious  character  of  the  entry  itself.  If  it  was  insuffi- 
cient to  prove  a  forfeiture  of  wages  under  the  statute,  the  entries 
in  it  furnished  no  evidence  of  desertion  under  ihe  general  mari- 
time law,  for  entry  in  the  log-book  is  evidence  only  in  the  case 
in  which  the  statute  makes  it  so.  An  entry  in  the  log-book  has 
been  received  as  evidence  in  certain  cases,  as  when  it  has  been 
referred  to  in  a  deposition  aflirming  the  truth  of  the  entries  in  it 
Falconer  v.  Baruon  (1  Camp.  171),  and  in  a  Nisi  Prius  case, 
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Zyisraeliv,  Jowet{l  Esp.  427),  it  was  admitted,  thougli  under 
a  doubt,  to  show  the  time  of  the  sailing  of  the  vessel,  but  the 
general  rule  now  is,  that  the  logbook  is  not  evidence  per  se  of 
the  laxjts  contained  in  it,  but  is  mere  hearsay.  It  is  not  under 
oath,  does  not  import  legal  verity,  and  parties  cannot  create 
evidence  for  themselves  by  making  entries  in  it.  United  States  v, 
Oilhert,  2  Sumn.  77 ;  United  States  v.  Sharp^  1  Pet  C.  C.  11.  118. 
Nothing,  tlierefore,  contained  in  the  log  book  could  be  received 
to  show  a  desertion  under  the  statute,  or  a  general  maritime  de- 
sertion; or,  if  it  was  receivable  for  either  purpose,  the  justice 
•was  warranted  in  finding  upon  the  other  testimony,  that  the  sea- 
men had  not  deserted.  The  witnesses  on  the  part  of  the  plaintiff 
swore  that  the  men  having  complained  to  the  captain  that  t1^ 
were  unable  to  work  further,  he  told  them  that  he  would  see 
the  consul.  He  did  so,  and  brought  the  consul  on  board,  who, 
after  hearing  the  complaint  of  the  men,  ordered  them  to  go 
ashore  and  that  he  would  find  them  a  boarding-hou.'-e,  to  which 
the  captain  expressed  no  dissent,  but,  on  the  contrary,  told  them 
that  the  consul  had  all  to  do  with  it.  There  was  some  slight 
conflict  of  testimony  on  that  point,  but,  as  respects  that,  the 
finding  of  tiie  justice  was  conclusive. 
The  judgment  should  be  affirmed. 

Ingraiiam,  First  Judge. — I  do  not  deem  it  necessary,  to  the 
decision  of  this  case,  to  examine  into  the  propriety  of  the  rule 
that  "  freight  is  the  mother  of  wages,"  or  to  express  any  opinion 
thereon.  Taking  it  for  granted  that  the  rule  is  a  proper  one, 
and  is  the  law  within  this  state,  I  think  there  is,  in  the  evidence 
m  the  cause,  enough  upon  this  point  to  entitle  the  plaintiifs  to  a 
judgment. 

The  evidence  shows  the  arrival  of  the  vessel,  with  her  cargo, 
at  Pernambuco,  where  she  was  condemned  and  the  cargo  re- 
Aipped  for  the  port  of  destination  by  the  captain.  So  far  as 
transporting  the  cargo  to  Pernambuco,  on  the  passage  "^ home- 
ward, was  performed,  a  rateable  proportion  of  freight  was  earned . 
and  if  the  cost  of  transportation  from  Pernambuco  to  the  port 
Vol.  I.  3 
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of  destination  had  been  at  the  same  rate  as  that  originally  agreed 
upon  between  the  parties,  there  can  be  no  doubt  that  the  plain- 
tiff would  have  been  entitled  to  his  wages  up  to  the  time  of  the 
condemnation  of  the  vessel. 

But  it  is  contended  by  the  defendants  that,  inasmuch  as  the 
cost  of  transportation  from  Pemambuco  exceeded  the  whole 
amount  of  freight  agreed  upon  for  the  whole  voyage,  there- 
fore the  ship  earned  nothing,  and  the  seamen  were  not  entitled 
to  their  wages.    To  this  position  I  cannot  give  my  assent. 

If  any  portion  of  freight  is  earned,  whether  it  be  large  or 
small,  the  whole  wages  which  are  deemed  to  have  been  earned 
are  to  be  paid  without  deduction  {Piitman  v.  Hooper^  3  Sum- 
f^  B.  50) ;  and  it  is  a  matter  of  no  consequence  whether,  in 
balancing  accounts,  the  result  will  be  a  profit  or  a  loss.  Various 
causes  might  operate  to  make  the  voyage  unprofitable.  Capture 
and  detention  by  an  enemy,  and  a  subsequent  release,  might  en- 
tirely destroy  the  profit  on  the  voyage,  and  yet  the  seamen  would 
be  entitled  to  their  wages;  or  delay  by  head- winds,  accident  at 
sea,  or  various  other  causes  might  increase  the  expenses  abovo 
the  freight  to  be  received — still  the  wages  would  be  recover- 
able. 

There  is  also  another  reason,  in  this  case,  why  wages  should 
oe  paid.  There  is  no  doubt,  under  our  law,  that  the  master  was 
not  only  justifiable,  but  that  it  was  his  duty,  in  a  case  of  neces- 
sity, to  tranship  the  goods  and  send  them  home  by  another  vcs- 
ee\{Shij)ton  v.  Thornton,  9  Adolph.  &  Ellis,  814;  3  Kent's  C!om. 
212) ;  and  where  such  transhipment  is  necessary,  he  may  charge 
the  cargo  with  the  extra  freight  of  such  renewed  voyage.  By  the 
extra  freight  is  meant  the  surplus  beyond  what  the  freight  would 
have  been  if  no  necessity  of  hiring  another  ship  had  intervened, 
&ark  V.  &ovill,  4  John.  Ch.  R.  218  ;  Curtiss'  liighta  and  Duties 
of  Merchant  Seamen,  p.  220. 

K  the  cargo  can  thus  be  charged  with  the  extra  freight  in 
currcd  by  the  reshipment,  then  the  freight  originally  agreed 
upon  is  earned  in  part  by  the  ship  first  employed,  and  in 
part  by  that  to  which  the  cargo  has  been  transferred ;  and  it 
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follows,  of  course,  that  freight  has  been  earned  by  the  transport- 
ation of  the  cargo,  and  the  seamen  are  entitled  to  their  wages. 
Nor  is  there  any  hardship  in  this  rule  upon  the  owner  either  of 
ship  or  cargo.  As  to  the  owners  of  the  sliip,  the  reason  of  the 
rule  which  deprives  the  seamen  of  their  wages,  if  the  vessel  is 
lost,  ceases.  By  their  exertion,  both  vessel  and  cargo  have  been 
saved  and  brought  into  port ;  and  as  to  the  increased  expense 
on  the  cargo,  the  owner  is  protected  by  his  insurance,  such  in* 
crease  of  freight  being  recoverable  from  the  insurer.  Mounford 
V.  Commercial  Ins.  Co,  6  J.  E.  262 ;  Ogden  v.  General  Mutual  In- 
surance Oo,y  2  Duer,  204. 

There  was  no  error  in  receiving  evidence  to  contradict  the 
entry  in  the  logbook.  If  the  entry  was  prima  facie  evidence^t 
was  open  to  explanation  or  contradiction;  and  after  the  admS^ 
fiion  of  evidence  for  that  purpose,  the  justice  had  to  decide  upon 
the  truth  of  the  entry,  and  with  his  decision  wd  do  not  inter- 
fere. 

The  receipt,  even  in  its  terms,  was  not  conclusive  upon  the 
seaman  as  to  his  claim  for  the  balance  of  his  wages.  It  only 
purported  to  be  for  his  share  of  the  proceeds  of  the  sale  of  the 
vessel.  Besides,  the  receipts  appear  to  have  been  signed  under 
a  threat  from  the  consul  that,  if  not  signed,  they  should  receive 
nothing.  We  have  heretofore  held,  that  a  receipt  in  full,  signed 
b}'  a  seaman  under  such  circumstances,  was  obtained  by  compul- 
sion, and  was  not  sufficient  to  deprive  the  seaman  of  any  right 
to  which  he  was  otherwise  entitled. 

Woodruff,  J.,  concurred. 

Judgment  affirmed. 


These  conclusions  applied  to  all  the  cases,  but,  as  different 
questions  arose  in  some  of  them,  they  were  passed  upon  sepa- 
rately, and  as  follows : 
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The  case  of  Thompson  v.  The  samb  presented  nothing  differ* 
ent,  and  the  judgment  was  affirmed. 


In  BuRBAi!^  V.  The  same. 
It  appeared  that,  in  adjusting  the  amount  due  the  plain tifi^  the 
$40  advance  money  was  allowed  and  the  $40  received  at  Callao. 
There  was  no  evidence  that  he  received  $76  at  Callao.    The 
judgment  was  affirmed. 

«  «.   '        «  «  *  «  « 

In  Beals  v.  The  same. 
It  appeared  that  the  plaintiff  received  his  proportion  of  the 
fltt  proceeds  derived  from  the  sale  of  the  vessel  and  gave  his 
receipt  for  it  The  receipt  showed  that  he  received  the  same 
amount  as  Wallace,  $153.  The  rate  of  wages  and  the  time  of 
service  in  both  cases  were  the  same.  Beals,  however,  received 
but  $20  advance  and  Wallace  $40,  which  may  make  a  differ- 
ence. It  was  Jield  by  the  court ;  that  if  the  plaintiff  reduced  his 
judgment  less  the  amount  received  by  him,  as  disclosed  by  his 
receipt,  and  made  his  election  in  ten  days,  the  judgment  should 
be  affirmed  for  that  amount,  if  not,  it  was  to  be  reversed. 
*  «  «  *  *  *  « 

In  Coleman  v.  The  same. 
It  appeared  that  the  defendants  offered  to  show  a  general 
maritime  desertion  on  the  part  of  the  plaintiff,  to  which  he  ob- 
jected, on  the  ground  that  the  log-book  was  the  only  legal  evi- 
dence of  desertion,  and  the  objection  was  sustained  by  the  court 
It  was  held  by  the  court ;  that  this  was  erroneous.  Where  the 
owner  means  to  insist  upon  a  forfeiture  of  wages,  upon  the 
ground  of  desertion  under  the  statute,  it  must  appear  that  a 
proper  entry  was  made  in  the  log-book  on  the  day  when  the 
seaman  deserted,  which  is  essential  to  work  a  forfeiture  by 
virtue  of  the  statute.  Proof,  therefore,  of  an  entry,  that  the 
seaman  left  the  vessel  without  leave,  purporting  to  have  been 
made  on  the  day  he  left,  is  the  proper  legal  evidence  to  offeTp 
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and  which  must  be  presented,  on  the  port  of  the  owner,  in  such 
a  case.  But  when  the  owner  means  to  rely  upon  a  general 
maritime  desertion  and  not  a  desertion  under  the  statute,  which 
is  an  absence  for  forty-eight  hours  without  leave,  he  is  not  bound 
to  show  the  desertion  by  the  log-book.  It  may  be  proved  the 
same  as  any  other  fact,  by  the  testimony  of  witnesses.  Here 
the  defendants  offered  to  prove,  in  the  broadest  terms,  that  the 
plaintiff  deserted,  left,  and  abandoned  the  vessel,  which  they  had 
an  undoubted  right  to  do.  There  are  other  objections  to  the 
judgment,  but  the  error  is  sufficient  to  entitle  the  defendants  to 
have  it  reversed. 

In  Hall  v.  The  samb. 

1%  was  held  by  the  court ;  that  the  printed  volume  of  the  laws^ 
CSalifornia  was  admissible.  (Code,  §  426),  and  the  reading  of  the  stat- 
ute of  that  state,  regulating  the  rato  of  interest  there,  was  wholly 
immaterial,  as  the  justice  has  returned  that  interest  was  allowed 
according  to  the  laws  of  this  state.  The  certificate  of  the  consul 
was  merdy  that  Hall  and  the  other  seamen  named  in  it  were 
discharged  upon  receiving  their  proportion  of  the  net  proceeds 
arising  from  the  sale  of  the  vessel.  This  bad  no  effect  upon 
their  claim  for  the  amount  remaining  due  to  them.  The  amount 
received  by  Hal),  from  the  proceeds  of  this  sale,  doed  not  appear 
to  have  been  deducted,  but  wages  were  allowed  him  for  the 
whole  time  he  was  employed  on  board  the  vessel.  It  does  not 
appear  whether,  as  in  Coleman's  case,  any  allowance  was  made 
for  the  expense  of  the  journey  liome.  He  was  entitled  to  a  rea- 
sonable sum  out  of  the  proceeds  of  the  vessel,  for  that  purpose 
The  Dawn  (supra),  and  the  amount  he  received  beyond  that 
was  a  payment  in  part  of  the  wages  due  at  the  time  of  his 
discharge.  As  we  cannot  adjust  the  account  upon  the  facts  be- 
fore us  upon  appeal,  or  determine  the  true  amount,  the  judg- 
ment must  be  affirmed.  No  desertion  was  shown  in  the  case. 
«  «  »  «  «  «  « 

In  Stewaut  v.  The  same  and  Gray  v.  The  same,  the  fol- 
lowing opinions  were  delivered: 
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Ingraham,  First  Judge. — ^In  these  cases  the  log-book  was 
read  in  evidence  by  stipalation  between  the  parties,  and  by  it 
the  plaintiffs  were  shown  to  have  deserted  fix)m  the  vessel.  No 
evidence  to  contradict  or  explain  this  evidence  was  offered,  and, 
notwithstanding  such  proof,  the  court  below  rendered  judg- 
ment for  the  seamen's  wages.    In  this,  I  think,  there  was  error. 

The  log-book  was  prima  facie  evidence  saficient  either  to  for- 
feit three  days'  pay  or  all  previous  wages,  according  to  the 
length  of  absence,  and  where  it  was  under  a  stipulation  that  it 
should  be  Teoeived  in  evidence,  it  appears  to  me  that  the  plain- 
tiff is  concluded  by  it,  if  he  does  not  by  any  other  evidenoe 
invalidate  or  contradict  the  entry. 

,^lis  to  the  other  grounds  of  appeal,  we  refer  to  the  opinions 
delivered  in  Worik  v.  Mumford  et  aL^  this  term. 

Woodruff,  J.  ocHioarred* 

Daly,  J. — ^In  each  of  these  casea^  a  8t4>ulation  was  en- 
tered into,  that  the  log-book  might  be  given  in  evidence,  and  as 
no  evidenoe  was  offered  impeaching  it,  it  is  insisted  that  it  fur- 
Aished  sufficient  proof  of  a  general  maritime  desertion.  The 
stipulation  does  not  express  what  effect  the  log-book  shall  have 
as  an  instrument  of  evidence.  It  does  not  provide  that  it  shall 
be  received  as  evidenoe  of  the  fects  recorded  in  it,  the  same  as 
if  these  facts  had  been  proved  by  competent  testimony,  and  the 
only  legal  effect  <^  it,  as  an  instrument  of  evidence,  is,  that  it 
proves  that  certain  entries  were  made  in  it,  declaring  that  these 
plaintiff  left  the  vessel  without  leave,  and,  as  these  declarations 
were  not  made  under  oath  in  a  judicial  proceeding,  they  are 
nothing  more  than  hearsay.  Hearsay,  when  it  is  admitted  with- 
out objection  and  no  evidenoe  is  given  oontradicting  it,  may  be 
sufficient  to  establish  the  existence  of  the  fiict  It  is  to  be  pre- 
sumed, where  a  party  allows  a  feet  to  be  proved  by  such  impw- 
fect  testimony  and  gives  no  evidence  to  contradict  it,  that  head 
mita  the  existence  of  the  fact ;  but  I  should  be  unwilling  to 
bold  that  the  plaintiff  by  allowing  the  log-book  to  be  used  in 
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evidenoa,  meant  thereby  tliat  it  might  be  received  as  evidenoe 
of  a  general  maritime  deaertioD,  or  that  they  meant  anything 
more,  or  that  the  stipulation  had  any  greater  effect,  than  that 
the  defendants  might  show  by  it,  if  they  could,  that  the  statute 
had  been  complied  with.  I  think  it  would  be  carrying  the 
stipulation  too  far,  to  hold  that  it  allows  the  defendants  to  us3 
the  Icg'book  as  hearsay  evidence  of  general  maritime  desertion, 
that  the  phdntiSs  intended,  *or  should  be  held  to  have  intended, 
that  evidence,  so  intrinsically  weak,  so  susceptible  of  fraud,  to 
which  neither  the  test  of  an  oath  nor  of  a  cross-examination  had 
been  applied,  might  be  received  as  sufficient  and  satia&ctory 
evidence  i^nst  them,  of  their  desertion.  It  would  be  admitting 
away  their  whole  case,  acknowledging  that  they  had  forfei^^ 
their  wages,  and  I  think  we  should  not  give  the  stipulation  so 
extended  an  effect 

But  the  $10  received  at  Callao  does  not  appear  to  have  been 
allowed  to  the  defendants.  The  plaintiff  should  therefore  be 
compelled  to  reduce  their  judgment  less  that  amount,  and  make 
their  election  in  five  days,  or  the  judgment  should  be  affirmed. 


George  W.  Shannon  v.  John  Burr. 

The  landlord  has  no  right  to  enter  apoa  hit  tenant's  premiaeB  during  the  term  of 
the  lease  without  the  tenant's  consent,  although  the  tenant  hss  removed  ihvn 
the  premises  and  is  not  in  actual  possession  of  theni,  no  right  of  entiy  heing  re- 
served in  the  lease. 

8uch  an  entry  upon  the  tenant's  premises  is  a  trespass,  and  the  landlord  is  liable  in 
an  action  by  the  tenant  ibr  damages  therefor. 

Bat,  the  tenant  having  removed  from  the  premises,  there  being  no  evidence  of  so* 
tual  damage,  and  no  circumstances  from  which  improper  motives  on  the  part  of 
the  hindlord  oould  bo  presumed ;  heldt  that  the  tenant  was  only  entitled  to  nomi- 
nal damages. 

For  a  trespass  committed  under  an  honest  mistake,  without  intent  to  injure,  the 
amount  of  damages  lecoverable  should  be  oonflned  strictly  to  the  injuries  sua- 
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court    This  action  was  brought  to  recover  damages  for  trespan 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Ebyt  and  Mclntire^  for  the  appellant 

C.  Kessler  Smithy  for  the  respondent 

Ingkaham,  First  Judob.— The  defendant  was  the  landlord 
of  certain  premises  which  he  rented  fo  the  plaintiff,  and  received 
the  rent  to  the  1st  May.  The  plaintiff  removed  from  the  premi- 
ses before  the  term  expired  and  locked  them  up.  On  the  28th 
April  and  on  the  1st  of  May  the  defendant  obtained  the  key 
from  a  third  person  and  entered  the  premises,  but  no  damage  was 
slj^vn  to  have  been  sustained  by  the  plaintiff  nor  was  any  evi- 
dence given  on  that  subject.  The  justice  rendered  judgment  for 
the  plaintiff  for  $15.00  damages. 

There  can  be  no  doubt  that  the  plaintiff  was  entitled  to  judg- 
ment The  entry  by  the  defendant  upon  the  premises  of  the 
plaintiff  was  an  unlawful  entry.  He  had  no  more  right  than 
any  stranger,  prior  to  the  expiration  of  the  term,  to  go  into  the 
premises  in  the  mode  in  which  he  entered.  The  landlord  has 
no  right  upon  his  tenant's  premises  during  the  term,  without  the 
tenant's  consent^  unless  such  right  of  entry  is  reserved  in  the 
letting. 

Every  unlawful  entry  upon  the  premises  of  another  is  a  tres- 
pass, and,  whether  the  owner  suffer  much  or  little,  he  is  entitled 
to  recover  some  damages.  Dixon  v.  Clow^  24  Wend.  188.  See 
also  various  cases  cited  in  Sedgwick  on  Damages,  p.  133,  et  seq. ; 
Parlcer  v.  Oriswold,  17  Conn.  288  ;  BlcJce  v.  Jerome^  14  J.  E.  406  j 
6  J.  H.  p.  6.  But  in  this  action  the  plaintiff  is  not  entitled  to 
recover  more  than  nominal  damages,  without  evidence  of  actual 
damage  being  sustained.  The  premises  were  empty,  the  plain- 
tiff having  removed  all  his  property  therefrom.  No  injury  ap- 
pears to  have  been  sustained  by  the  entry,  and  there  is  nothing 
from  which  improper  motives  may  be  presumed  on  the  part  of 
the  defendant,  other  than  the  mere  unlawfulness  of  the  entry. 
In  such  a  case,  the  plaintiff  should  on^  have  rucovcred  nominal 
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damages.  Pasiorius  v.  Fisher^  1  Rawle,  27 ;  Lamb  v.  Prie$t^ 
Jan.  GeD.  Term  Com.  Pleas,  1852. 

The  rule  goveroiDg  this  and  kindred  cases  is  stated  by  Judge 
Woodruff  in  Ives  v.  Humphreys  (I  E.  D.  Smith,  p.  202).  For 
a  trespass  committed  under  an  honest  mistake,  without  intent  to 
injure,  the  damages  should  be  strictly  confined  to  compensation 
for  the  injuiy  sustained  by  the  plaintiflf.  Walralh  v.  Redfield^ 
11  Barb.  873. 

If  the  tenant  had  .been  evicted  from  the  premises,  the  dama* 
ges  could  not  have  exceeded  the  value  of  the  premises  during 
the  eviction,  and  where  it  does  not  appear  that  there  was  any 
bad  motive  imputable  to  the  defendant  or  any  injury  sustained 
in  consequence  of  the  entry  on  the  plaintiff's  premises,  I  th)^ 
damages  beyond  the  actual  injury  ought  not  to  have  be^ 
awarded. 

Tlie  judgment  should  be  reduced,  by  limiting  the  damages  to 
fiix  cents,  and  affirmed  jGbr  that  sum  and  the  costs  of  the  court 
below,  and  reversed  as  to  the  residue,  without  costs  of  appeal 
to  either  party 


Oaklet  Beach  v.  John  Ollendorp. 

When  the  creditors  of  a  debtor  have  signed  a  composition  deed,  every  agreement, 
securing  an  advantage  to  one  of  them  withcld  from  the  others,  is  void.  Nor  in 
such  a  case  is  it  necessary  to  show  an  execution  of  the  compromise  deed  by  all 
the  creditors.  A  fraud  upon  any  one  of  them  is  sufficient  to  invah'date  the 
agreement 

A  composition  deed,  though  under  seal,  if  executed  by  one  of  the  partners  in  the 
firm  name,  is  binding  upon  the  partnership. 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court 
This  was  an  action  upon  a  promissory  note.  The  defence  was, 
that  the  note  was  given  to  induce  a  firm,  of  which  the  plaintiff 
was  a  member,  to  sign  a  compromise  agreement,  releasing  the 
defendant  from  his  indebtedness  to  his  various  creditors ;  that  it 
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was  given  without  the  knowledge  or  consent  of  the  other  credit- 
ors and  was  therefore  void.  Upon  the  trial,  the  defendant 
introduced  a  compromise  agreeemeut  under  seal,  purporting  to 
have  been  executed  by  the  various  creditors  of  the  defendant.  He 
proved  its  execution  by  one  of  the  creditors  and  also  the  firm  of 
Beach,  Case  &  Company,  of  which  firm  the  plaintiff  was  a 
member.  The  signature  was  the  firm  name  and  made  by  the 
plaintiff,  not  by  the  partners  individually.  The  note  in  suit 
was  given  to  the  firm  to  induce  them  to  sign  this  oompromise 
deed,  and  was  passed  by  the  firm  to  the  present  plaintiff.  The 
compromise  was  then  offered  in  evidence,  but  was  objected  to 
by  the  plaintiff's  counsel,  upon  the  grounds  that  it  did  not  ap- 
T^ar  that  the  plaintiff  was  authorized  to  execute  an  agreement 
under  seal  for  the  firm ;  nor  did  it  appear  that  the  release  was 
executed  by  the  other  creditors.  The  objection  was  sustained, 
the  compromise  excluded,  and  judgment  was  rendered  for  the 
plaintiff 

lyier  and  Brotvn^  for  the  appellants, 

Nathan  Comsiock,  for  the  respondent 

Brady,  J. — ^The  note  in  suit  was  given  by  defendant  to  plain- 
tiff, as  one  of  the  firm  of  Beach,  Case  &  Co.,  in  addition  to 
twenty  per  cent,  in  cash,  which  the  creditors  of  the  defendant 
had  agreed  to  accept  in  full  discharge  of  their  debts  and  as  a 
condition  of  that  firm  uniting  in  the  composition  deed,  which 
they  did.  It  was  also  agreed,  at  the  time  the  note  was  given, 
that  it  was  to  be  kept  secret  &om  the  other  creditors.  There 
can  be  no  doubt  that  where  the  creditors  of  a  debtor  have 
signed  a  composition  deed,  every  agreement  securing  an  advan- 
tage to  any  one  of  them,  withheld  from  the  others,  is  a  fraud 
upon  them  and  void.  Beck  v.  CbB,  4  Sand.  S.  C.  E.  79,  and 
cases  dted^ 

The  composition  deed  was  proved  by  the  witness,  Case,  to 
have  been  signed  by  the  plaintiff  on  behalf  of  the  firm,  with  an- 
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ihoritj  80  to  do,  and  such  act  was  subsequently  ratified  by  Oase 
as  one  of  the  firm.  Even  if  such  ratificatian  had  not  occurred, 
the  act  of  the  plaintiff  would  be  binding  on  his  copartners.  It 
created  no  obligation  and  incurred  no  liability.  It  was  tho 
sale  or  compromise  of  a  debt  which  one  partner  may  make 
under  seal.  It  was  not  necessary  to  prove  the  signatures  of  all 
the  persons  appended  to  the  composition  deed,  a  fraud  upon  any 
one  of  them  was  sufficient  to  invalidate  the  note.  The  witness 
QtSLj  proved  the  signature  of  John  Caswell  k  Co.,  Gregory  &  Co., 
and  Balen  &  Co.,  and  the  deed  should,  when  offered,  have  been 
received  in  evidence.  The  justice  erred  in  this  respect  and  the 
judgment  must  be  reversed. 

Judgment  reversed.  r. 


Gerardtjs  De  Forest  v.  George  C.  Byrne. 

A  recital  in  a  lease,  of  the  purpoees  for  which  demised  premises  are  let,  constitutes 
an  express  covenant  on  the  part  of  the  tenant  to  use  them  for  no  other  purpose. 
Thus,  the  lease  reciting  that  the  landlord  let  the  premises  to  the  tenant  "  to  be 
occupied  as  a  lumber  yard,"  hddy  that  this  constituted  an  express  covenant,  on 
the  part  of  the  tenant,  to  occupy  them  for  that  purpose,  and  that  the  erection  of 
buildings  thereon,  hy  the  tenant's  assignee,  was  a  wroogful  act 

ThB  assignee  of  a  tenant  having  devoted  the  demised  premises  to  a  use  inconsistent 
with  the  tenanVs  covenant  in  the  lease,  in  consequenoe  of  which  the  premises 
became  subject  to  the  payment  of  a  tax  which  constituted  a  lien  upon  the  land, 
and  the  assignee  of  the  tenant  having  refVised  to  pay  the  tax  upon  demand,  and 
the  Uindlord  having  been  obliged  to  pay  it,  to  prevent  the  premises  from  being 
BOM;  held,  that  he  could  recover  it  in  an  action  against  the  tenanVs  assignee. 

Appeal  by  defendant  from  a  judgment  of  the  third  district 
court.  This  was  an  action  to  recover  for  money  paid  by  the 
plaintiff  to  the  use  of  the  defendant,  under  the  following  circum- 
stances :  Th^  plaintiff  leased  certain  premises  in  West  street, 
New  York  city,  to  one  J.  P.  Bridges,  for  the  term  of  five  years ; 
the' lease  reciting  that  they  were  "  now  occupied  by  said  Bridges 
as  a  lumber  yard  and  to  be  occupied  as  a  lumber  yard."    This 
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lease  was  afterwards  assigned  by  Bridges  to  the  defendant,  who 
ceased  to  use  the  property  as  a  lumber  yard  and  erected  five 
buildings  thereupon.  In  consequence  of  the  erection  of  these 
buildings,  the  lots  became  subject  to  the  payment  of  water  rates 
and  liable  to  be  sold  for  the  payment  thereof,  if  the  rates 
were  not  paid.  The  defendant  having  refused  to  pay  these 
rates,  the  plaintiff,  being  the  owner  in  fee  of  the  lots,  paid  them, 
to  prevent  the  land  from  being  sold  for  the  non-payment,  and 
brought  this  action  against  the  defendant  for  the  amount.  The 
court  rendered  judgment  for  the  plaintiff  and  the  defendant  Ap- 
pealed. 

Ckarhs  S.  Jordan^  for  appellant 
F.  F.  ifarbury^  for  respondent 

Daly,  J. — The  premises  were  demised  to  Bridges  to  be  occu- 
pied as  a  lumber  yard,  and  the  defendant,  as  the  assignee  of 
Bridges,  saw  fit  to  devote  them  to  another  use,  in  consequence 
of  which,  they  became  subject  to  the  payment  of  a  certain  water 
tax.  Tliis  tax  was  a  lien  upon  the  land,  and  to  discharge  the 
lien  the  plaintiff  paid  the  tax,  after  it  had  been  demanded  of  the 
defendant  and  he  had  refused  to  pay  it.  I  think  there  can  be 
no  doubt  of  the  plaintiff's  right  t/)  recover  it  from  the  defendant 

By  the  terms  of  the  demise,  the  plaintiff  agreed  to  let  and  the 
tenant  to  take,  the  premises,  to  be  occupied  as  a  lumber  yard* 
This  was  an  express  covenant  to  occupy  them  as  a  lumberyard. 
To  constitute  an  express  covenant,  no  formal,  technical,  or  pre- 
cise terms  are  required ;  but  wherever  the  intent  of  the  parties 
can  be  collected  out  of  the  deed,  for  the  doing  or  the  not  doing 
a  particular  thing,  that  is  suflScient  to  make  an  express  covenant  * 
Piatt  on  Covenant,  27.  The  intention  here  is  as  plain  as  if  the 
words  of  the  lease  were  "  I  covenant  and  agree  to  occupy  the 
premises  as  a  lumber  yard,"  and  occupying  them  for  another 
purpose  was  a  breach  of  the  covenant  The  case  of  Kinney  v. 
Watts  (14  Wend.  38)  was  very  different    There,  under  a  de- 
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mise  for  years,  the  defendant  was  sought  to  be  charged  upon  a 
covenant  for  quiet  enjoyment  As  no  such  covenant  was  ex- 
pressed, it  had  to  be  implied  as  the  necessary  consequence  of  the 
grant  of  the  land,  but  as  no  covenant,  in  a  conveyance  of  real 
estate,  can  be  implied  under  the  Bevised  Statutes  (L  Bev.  Stat 
788),  it  was  held  that  the  plaintiff  could  not  maintain  an  action 
of  covenant  for  a  disturbance  of  his  possession,  though  he  might 
have  maintained  one  for  the  injury  done.  But  here  the  defend- 
ant expressly  agreed  that  the  premises  should  be  occupied  as  a 
lumber  yard ;  that  was  a  covenant  running  with  the  land,  and 
the  assignment  to  the  defendant  was  subject  to  that  covenant. 
The  erection  of  the  buildings,  therefore,  was  a  wrongful  act,  and 
the  defendant  having  thereby  imposed  a  permanent  charge  upxjn 
the  plaintiff's  property,  which  he  refused  to  pay  off,  the  plan- 
tiff  was  forced  to  discharge  it  to  release  the  property,  and  has  a 
claim  against  the  defendant  for  restitution. 
Judgment  affirmed. 


Simon  Waldheim  v.  Max  Sichel  and  another. 

An  action  for  false  imprisonment  cannot  be  maintained  for  an  arrest  made  upon  a 

warrant,  granted  by  a  mtigistrate  having  jurisdiction,  against  the  parties  upon 

whose  complaint  the  warrant  was  issued. 
In  such  an  action  it  is  improper  for  the  justice  to  allow  an  amendment  of  the  com* 

plaint  by  adding  a  count  for  malicious  prosecution ;  the  plaintiff  having  rested  his 

case  and  foiled  to  sustain  his  action  in  its  original  form. 
In  an  action  for  malicious  prosecution,  the  question  of  the  want  of  probable  cause  is 

purelj  a  question  of  law,  imless  there  is  conflicting  testimonj  as  to  the  facts. 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court. 
This  was  an  action  for  false  imprisonment.  The  pleadings  were 
verbal.  The  evidence  for  the  plaintiff  showed  that  he  was 
arrested  upon  a  warrant  issued  by  a  police  justice,  upoa  the  com- 
plaint of  the  defendants,  but  was  discharged  upon  their  cross- 
examination.    At  the  close  of  the  plaintiff's  case,  the  counsel 
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for  the  defendant  moved  to  dismiss  the  complaint  on  the  ground 
that  an  action  for  false  imprisonment  did  not  lie ;  that  the  plain- 
tiff's remedy,  if  any,  was  an  action  for  malicious  prosecution 
The  court  denied  the  motion,  but  allowed  the  plaintiff  to  amend 
his  complaint,  by  adding  a  count  for  malicious  prosecution,  to 
which  the  defendants'  counsel  excepted.  In  his  charge  to  the 
jury,  the  justice  stated  that  the  want  of  probable  cause  was  a 
mixed  question  of  law  and  feet,  and  left  it  to  the  jury  to  deter- 
mine whether  there  was  sufficient  evidence  thereof,  to  which  the 
defendants'  counsel  duly  excepted.  There  was  a  verdict  for  the 
plaintiff. 

&  Kaufman^  for  the  appellants. 
McOxinn  and  Moncrirfj  for  the  respondent 

I.  The  justices'  courts  have  the  same  power  to  order  an 
amendment  of  the  complaint  as  courts  of  record.  FvlUm  v. 
Seaioij  1  Barb.  552.  The  amendment  allowed  belonged  to  the 
same  class  of  cases  (torts),  and  was  proper. 

II.  The  existence  of  probable  cause  is  a  mixed  question  ot 
law  and  &ct ;  whether  the  circumstances  alleged  are  true,  is  a 
question  of  fact;  if  true,  whether  they  amount  to  probable  cause 
is  a  question  of  law.  IfcCormick  v.  Sisson,  7  Cow.  715 ;  Pangbom 
v.  BuU,  1  Wend.  345 ;  Martin  v.  JDeyo,  2  Wend.  424 ;  Hall  v. 
Sui/darrij  6  Barb.  88. 

Daly,  J. — The  propriety  of  allowing  a  plaintiff,  even  before 
the  day  of  trial,  to  change  an  action  for  false  imprisonment  into 
an  action  for  malicious  prosecution,  may  be  very  much  doubted ; 
but  to  permit  a  plaintiff,  after  he  had  rested  his  case  and  had 
wholly  failed  to  establish  it,  to  amend  his  complaint,  by  substi- 
tuting an  entirely  distinct  and  different  cause  of  action,  was  to 
take  the  defendant  completely  by  surprise.  He  came  into  court 
to  defend  an  action  against  him  for  false  imprisonment,  and  all 
that  he  was  required  to  show,  as  a  complete  answer  to  it,  was, 
what  the  plaintiff  himself  established,  that  the  arrest  was  made 
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upon  a  warrant  granted  by  a  magistrate  haying  jurisdiction.  lie 
may  have  been,  and  will  be  presumed  to  have  been,  wholly  un- 
prepared to  answer  the  charge,  that  he  was  actuated  by  malice 
in,  or  that  there  waa  a  wanfc  of  probable  cause  for,  preferring  the 
complaint  upon  which  the  warrant  issued.  To  require  him, 
without  previous  notice,  to  answer  or  explain  the  circumstances 
relied  upon,  to  show  th'e  existence  of  a  want  of  probable  cause, 
was  to  deprive  him  of  what  he  was  entitled  to,  time  to  prepare 
and  get  ready  for  defending  himself  against  an  action  which  he 
had  no  right  to  anticipate.  It  was  taking  him  by  surprise  and 
giving  the  plaintiff  an  undue  advantage,  and  generally  to  allow 
a  plaintiff,  after  he  has  failed  in  his  action,  to  resort  to  another, 
by  suffering  him  to  amend  his  complaint  on  the  spot,  would  \a 
practice  be  followed  by  the  grossest  abuses. 

The  judge,  moreover,  erred  in  telling  the  jury  that  the  want  of 
probable  cause  was  a  mixed  question  of  law  and  fact  Where 
there  is  no  dispute  as  to  the  facts,  which  was  the  case  here,  it  is 
purely  a  question  of  law,  upon  which  the  court  are  bound  to 
instruct  the  jury  positively,  and,  if  they  do  not  follow  the  in- 
structions they  receive,  their  verdict  will  be  set  aside  as  against 
i^yidence.  It  does  not  become  a  mixed  question  unless  there  is 
conflicting  testimony  as  to  the  facts.  Balkley  v.  Keteltas^  2 
Seld.  i384.    The  judgment  must  be  set  aside. 

Judgment  reversed. 


Thomas  Forsteb  v.  Samuel  Capewell  and  another. 

Upon  an  application  in  tho  court  of  Common  Pleas  to  open  a  default  in  the  Marine 
Court,  tbe  applicant  must  establish  that  injustice  has  been  done  lilm  by  the  de- 
fault. It  is  not  enough  that  his  aflBdayit  shows  a  defence,  if  the  allegatioas  are 
dcDlcd  hy  the  affidavit  of  the  plaintiff.  In  such  cases  the  appellant  must  furnish, 
in  addiiion  to  his  own  af&dayit,  proof  by  some  other  person  of  the  truth  of  his 
defence. 

Whether  the  failure  of  the  defendant  to  hear  his  case  called,  although  ho  was  in  at- 
tendance at  the  court  room  at  ^e  Ume^  is  a  sufficient  excuse  for  tl)e  default 
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Appeal  by  defendants,  under  section  866  of  the  Code,  from 
a  judgment  of  the  Marine  Court  hy  default  The  action  was 
upon  a  promissory  note.  The  excuse  set  up  for  the  default  and 
the  defence  sought  to  be  interposed  sufficiently  appear  in  the 
opinion  of  the  court. 

F.  H.  Harii^  for  the  appellants. 

Frederick  E.  B.  Bryan,  for  the  respondent 

Ingraham,  Fibst  Judge. — ^The  judgment  in  the  court  below 
was  by  default,  duly  taken  before  the  justice  who  granted  the 
^(^gment,  as  appears  by  the  return. 

To  enable  the  court  to  set  aside  a  judgment  by.  default  such 
default  must  be  excused  and  the  defendant  must  show  that 
injustice  has  been  done  him  by  the  judgment 

I  doubt  very  much  the  sufficiency  of  the  excuse,  when  the 
defendant  himself  states  that  he  was  in  the  court  room  and  did 
not  hear  the  cause  called.  The  justice  returns  that  it  was  first 
called  by  the  clerk  and  entered  in  the  register,  and  was  after- 
wards called  before  the  justice.  A  defendant  should  at  least 
show  sufficient  attention  to  his  interests  to  listen  when  the  jus- 
tice calls  his  case  on  for  trial. 

But  even  admitting  that  the  excuse  is  sufficient,  the  defend- 
ants do  not  establish  that  injustice  has  been  done  them  by  the 
judgment  One  of  the  defendants  swears  that  the  note  was 
given  for  money  loaned,  and  that  usury  was  charged  for  it 
This  is  denied  by  the  plaintiff.  In  such  cases  we  require  the  appel 
lant,  in  addition  to  his  own  affidavit,  to  furnish  proof,  by  some 
other  person,  of  the  truth  of  his  defence.  We  cannot  say,  where 
the  defendant  states  a  fact  and  the  plaintiff  denies  it,  which  of 
the  statements  is  correct ;  and  the  only  way  to  establish  it  is,  by 
the  affidavit  of  the  witness,  by  whom  the  defendants  expect  to 
prove  their  defence. 

The  judgment  must  be  affirmed. 
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F.  C.  GossLiNG  V.  Petbb  V.  Beoach. 

The  defendant,  by  pleading  to  Ihe  merits  in  the  Marine  Court,  waives  all  defects  and 
irregularities  in  ilin  summons,  although  an  objection  may  have  been  made  there- 
to, prior  to  joining  bauOy  and  reserved  to  be  passed  upon  at  the  time  of  trial. 

Pleading  to  the  merits  waives  all  matter  in  abatement  of  the  action. 

Appeal  by  plaintiff  from  a  judgment  of  the  Marine  Court. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Frederick  Rice^  for  the  appellant. 

J.  Ailken^  for  the  respondent,  i^ 

Brady,  J. — The  summons  in  this  case  commanded  the  de- 
fendant to  appear  and  answer  F.  C.  Gossling  &  C.  Bogs,  in  a 
plea  of  value  of  personal  property  to  their  damage,  $500.  On 
the  return  day,  the  plaintiff,  after  amending,  by  striking  out  the 
name  of  Boss,  to  which  no  objection  was  made,  complained  that 
defendant  owed  her  $42.40  for  wrongfully  taking  some  knitting 
yarn*  The  defendant  objected  to  the  complaint  that  the  sum- 
mons did  not  state  the  cause  of  action,  and  that  the  names  of  the 
plaintiffs  were  not  stated  in  full,  and  then,  without  taking  any 
decision  upon  his  objection,  answered  by  a  general  denial.  The 
action  was  then  adjourned  and  several  adjournments  were  sub- 
sequently made.  On  the  day  of  trial,  the  plaintiff  called  a  wit- 
ness to  the  stand,  and  then  the  defendant's  counsel  objected 
to  any  proceeding  on  the  part  of  the  defendant,  until  the  justice 
heard  and  disposed  of  his  application  for  judgment,  by  reason  of 
the  irregularities  in  the  summons  already  mentioned.  The  jus- 
tice sustained  all  the  objections  and  gave  judgment  for  the 
defendant. 

This  court  has  held,  since  the  decision  of  Lighter  v.  Haskins 
(Nov.  G.  T.  1851),  that  pleading  to  the  merits  is  a  waiver  of  all 
defects  to  the  form  of  the  summons  and  all  irregularities  therein. 
Andrews  v.  T/iorp  (1  E.  D.  Smith,  615),  and  see  Monieith  v.  Cask 
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id.  413),  in  whicb  Judge  Ingraham  says,  "  We  have  heretofore 
held,  that  where  a  defendant  pleads  to  the  jurisdiction,  that  is  a 
plea  in  abatement,  and  if  he  wants  to  have  that  question  re- 
viewed, he  cannot  plead  to  the  merits." 

I  have  considered  the  efifect  of  not  obtaining  fix>m  the  justice 
a  decision  before  pleading  to  the  merits,  and  have  come  to  the 
conclusion  that  it  was  a  waiver  of  the  objection,  and  that  the 
objection  was  made  and  allowed  too  late  when  presented 
again  to  the  justice,  and  decided  by  him.  Besides,  there  was  no 
plea  to  the  jurisdiction  in  this  case.  An  objection  was  made 
which  was  not  embodied  in  the  answer,  and  issue  having  been 
joined  by  an  answer  to  the  merits,  the  court  should  not  then 
^ve  entertained  the  objection.  The  judgment  is  wrong,  and 
must  be  set  aside. 

Judgment  reversed. 


The  Sun  Mutual  Insurance  Company  v.  Henrt  D wight,  Jr. 

Where  the  necessary  papers  upon  the  appeal  are  not  submitted  to  the  court,  the 
appeal  will  be  dismissed.  So  hdd^  where  the  papers  did  not  show  whether  the 
appeal  was  taken  from  a  judgment  upon  a  demurrer  or  fiX)m  an  order  striking  out 
a  demurrer  as  frivolous. 

\tl  an  action  by  a  corporation  it  is  not  necessary  to  specify  by  date  and  title  the 
acts  amending  the  act  incorporating  them.  It  is  sufficient  to  designate  that  act 
particularly,  and  to  refer  generally  to  the  other  acts  amendatory  thereof 

Demurrer  to  complaint.  This  was  an  action  upon  a  promis- 
sory note,  made  by  the  defendant  to  the  order  of  the  plaintiflfs, 
and  delivered  to  them  by  the  defendant.  The  complaint,  after 
'  setting  forth  the  making  and  delivery  of  the  note,  etc.,  averred 
that  tlie  plaintifiEa  were  a  corporation,  incorporated  under  an  act 
of  the  legislature  of  the  state  of  New  York,  passed  May  22d, 
1841,  and  entitled,  *•  An  act  to  incorporate  The  biuu  Mutual  In- 
surance Company,"  together  with  the  several  nei^  amendatory 
thereof  and  the  general  laws  of  the  said  sratc.     'IMie  defendant 
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demurred,  upon  the  ground  that  the  complaint  did  not  state 
fiicts  sufficient  to  conjjitute  a  cause  of  action. 

The  demurrer  was  overruled,  whether  upon  ai^ument  of  the 
demurrer  or  upon  motion  for  judgment,  on  account  of  its  frivol- 
ousness,  did  not  appear  by  the  papers  before  the  court.  The 
defendant  appealed. 

(7.  K  Potter^  for  the  appellant 

Eenyy  P.  Fessenden^  for  the  respondent 

Ingraham,  First  Judge. — ^I  am  at  a  loss,  from  the  papers 
submitted  on  this  appeal,  to  say  whether  the  same  is  from  the 
decision  on  a  motion  to  strike  out  the  demurrer  as  frivolous,  'jr 
from  a  decision  upon  the  argument  of  the  demurrer.  The  ap- 
pellant should  see  that  the  papers  necessary  on  the  appeal  should 
be  submitted  to  the  court.  #  If  he  neglects  to  do  so,  he  has  no 
cause  to  complain  if  his  appeal  is  dismissed. 

Upon  the  merits,  I  think,  the  demurrer  cannot  be  sustained. 
The  complaint  alleges  the  making  and  delivery  to  the  plaintiffs 
of  the  note  in  suit;  that  the  same  was  not  paid  at  maturity  nor 
since  that  time;  that  the  plaintiffs  are  a  corporation  under  a 
statute  which  is  designated  particularly,  and  other  amendatory 
acts. 

These  facts  are  all  admitted  by  the  demurrer,  which  alleges, 
for  cause  of  demurrer,  that  the  above  does  not  constitute  a  cause 
of  action. 

Nothing  more  would  be  necessary,  to  maintain  the  plaintiffs' 
case  before  a  jury,  than  the  proof  of  such  facts.  The  omissi(^n 
to  set  out  the  amendatory  acts  is  not  material.  A  reference  to 
the  first  act  shows  the  plaintiffs  to  be  a  corporation,  and  the  resi- 
due mny  be  considered  as  surplusage. 

I  rather  think  this  is  not  a  ground  of  demurrer,  by  the  code. 
There  is  no  defect  in  stating  a  sufficient  cause  of  action,  and  for 
anvthing  beyond  that,  instead  of  demurring,  the  defendant  should 
move  to  have  the  complaint  made  more  specific.  If  no  act  d1 
incorrx)ration  had  been  stated,  the  result  might  be  otherwise. 
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I  have  expressed  an  opinion  upon  the  merits  against  the  ap- 
peal, but,  for  the  reason  first  stated,  the  appeal  must  be  dismissed 
with  costs. 

Appeal  dismissed. 


David  Seamak  v.  Stlvanus  S.  Wabb. 

A  Jadgmeot  of  nonsuit  is  no  bar  to  another  action  for  the  same  canse^  although  erl- 
denoe  upon  both  sides  has  been  addaced,  and  the  cause  has  been  regularly  sub- 
mitted to  the  justice  bjr  both  parties  for  decision,  if  a  motion  for  nonsuit  has 
been  made  and  the  decision  thereon  has  been  reserved. 
^IVe  judgement  of  the  justice  must  be  declared  bj  some  official  act  within  four  days 
after  the  trial.    It  is  not  enough  that  it  is  decided  in  his  own  mind. 

In  order  to  maintain  an  action  for  use  and  occupation,  there  must  be  eyidenee  of  aa 
actual  and  continual  occupation  during  the  whole  period  for  which  the  party  is 
allowed  to  recover. 

The  delivery  and  acceptance  of  the  key  of  the  leased  premises  is  sufiQcient  to 
establish  the  fact  of  occupation,  which  wiH  be  presumed  to  continue  until  an 
interruption  thereof  is  8hown.(a) 

Appeal  by  plaintiff  from  a  judgment  of  the  Marine  Court. 
This  was  an  action  for  use  and  occupation  and  in  which  the 
complaint  was  dismissed  in  the  court  below,  llie  fitcts  suffi- 
ciently appear  in  the  opinion  of  the  court, 

William  K  Van  CoU^  for  the  appellant 

Hoffman  &  Pirsson^  for  the  respondent 

Daly,  J. — The  judgment  in  the  former  action  was  no  bar.  If 
no  motion  for  a  nonsuit  is  made,  but  the  case  is  submitted  to 
the  justice  by  both  parties  for  decision,  he  cannot  render  judg- 
ment of  nonsuit;  and  if  he  enters  such  a  judgment,  it  will  be 
deemed  and  taken  to  be  a  judgment  for  the  defendant  In  thia 
case,  a  motion  for  nonsuit  was  made,  but  the  deci^on  was  re* 
served.    It  was,  therefore,  competent  for  the  justice  to  give 

(a)  See  TaUenaU  y.  JTom,  post,  p.  66L 
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jadgment  of  nonsuit  The  judgment,  however,  was  of  no 
effect  It  was  not  rendered  within  four  days  after  the  trial.  It 
was  admitted,  on  the  trial,  that  Justice  McCarthy  rendered  judg- 
ment, in  his  mindj  within  the  four  days,  though  it  was  not 
entered  until  afterwards.  There  is  no  such  thing  as  a  judgment 
rendered  in  the  mind  of  the  j  ustice.  Judgment  is  a  judicial  act^ 
not  a  mental  resolution.  It  is  not  enough  that  the  judge  con- 
cludes to  render  judgment;  he  must  declare  it.  He  must  de- 
clare it  by  an  official  act,  such  as  endorsing  an  entry  or  minute 
of  his  decision  upon  the  process  returned  before  him,  from 
which  the  clerk  dockets  or  registers  the  judgment,  as  it  has  been 
rendered  by  the  justice  (2  Rev.  Law,  p.  888,  §  110,  p.  887, 128; 
Figaniere  v.  Jackson^  2  Abbott,  287).  ^ 

The  plaintiff  established  sufficient  to  entitle  him  to  recover 
for  use  and  occupation.  He  proved  that  his  agent^  Loyd,  made  a 
verbal  agreement  with  the  defendant  for  the  renting  of  the 
premises ;  that  Loyd  rented  them  to  the  defendant  from  October 
until  May,  1855,  and  he  proyed  admissions  made  by  the  defend- 
ant iu  the  middle  of  October,  to  the  effect  that  he  had  hired  the 
house  and  paid  a  big  rent.  The  bouse  was  to  be  put  in  good 
order.  Ward,  the  defendant,  objected  that  it  was  not  in  order, 
and  then  saw  Seaman,  the  plaintiff,  who  agreed  to  put  it  in 
order.  The  keys  were  delivered  to  Ward  by  the  mechanic  em- 
ployed by  the  plaintiff  to  repair  the  house  and  put  it  in  order. 
He  fitted  the  keys  throughout  the  house,  according  to  Ward's 
directions.  The  repairs  were  made  under  Ward's  direction,  and, 
by  the  mechanic's  testimony,  to  Wai-d's  satisfaction.  Mrs.  Ward 
gave  directions  where  she  would  have  some  wash-basins  placed. 
Ward  being  present,  and  her  directions  were  complied  with. 
The  walls  were  first  whitened,  but  the  whitening  rubbed  o^ 
and  Ward  objected.  Subsequently  the  plaintiff  agreed  to  paint 
the  walls.  They  were  accordingly  painted,  but  Ward  objected 
that  the  painting  had  not  been  well  done  and  that  the  house 
was  out  of  order.  It  was  shown  by  two  witnesses  that  the 
painting  throughout  was  well  done,  and  by  another  witness  that 
Ward  gave  directions  how  the  painting  was  to  be  done,  and  they 
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were  complied  with.  He  pointed  out  to  the  witness  some  places 
that  wanted  to  be  touched  up,  and  they  were  touched  up  accord- 
ing to  his  directions.  While  the  house  was  being  repaired,  Ward 
sent  women  to  clean  it.  They  were  engaged  in  cleaning  it  about 
the20th  of  October.  He  also  told  the  plaintiff's  agent,  Loj^d, 
either  that  he  had  or  was  going  to  send  a  ton  of  coal  to  the 
house,  and  the  witness  saw  a  load  of  coal  there  the  latter  part  of 
October,  about  the  time  when  Ward's  employees  were  engaged 
in  cleaning.  When  the  repairing  was  done,  Seaman  brought  an 
agreement  in  writing,  but  Ward  refused  to  sign  it,  declaring  that 
the  house  was  not  in  the  order  it  was  to  be  put  in.  Seamaa 
contended  that  the  house  was  let,  but  Ward  declared  that  "  it 
ii||Ci  not  put  in  such  order  as  agreed  to  by  Seaman,  and  he  would 
not  take  it."  After  that  neither  party  would  acknowledge  that 
he  had  anything  to  do.  with  the  house,  and  the  agent,  Loj'd,  upon 
•  his  own  responsibility  and  without  the  authority  of  either,  let 
the  house  to  another  tenant.  When  this  tenant  went  into  pos- 
session did  not  appear,  but  the  house  was  rented  to  him  by  Loyd 
about  a  month  after  Seaman  presented  the  written  agreement  to 
Ward  and  Ward  refused  to  sign  it.  It  further  appeared  that 
Ward  objected  to  the  neighborhood  and  to  the  walls  being  rough, 
and  Loyd  heard  Mrs.  Ward  say  that  she  did  not  like  the  neigh- 
borhood. 

Under  the  English  statute  of  11  Geo.  11,  chap.  19,  §  14,  and 
the  former  statute  of  this  state,  which  was  substantially  the  same, 
it  has  been  repeatedly  held,  that  where  the  tenant  has  entered 
into  an  agreement  to  take  the  premises  for  a  definite  period  and 
has  acquired  thereby  the  legal  right  to  the  possession,  that  he  is 
liable  in  an  action  for  use  and  occupation  for  the  whole  period 
agreed  upon,  whether  he  actually  occupies  or  not.  Whitehead 
▼.  Clifford^  5  Taun.x518;  Gfibson  v.  Conlhorpe^  1  Dowl.  &  Ryl. 
205 ;  BaJcer  v.  Holhfoll^  4  Taun.  45 ;  Lson  v.  Gorton^  5  Bing. 
N.  C.  501 ;  Teneir  v.  Judson,  6  Bing.  206 ;  LiUle  v.  Afarlin,  8 
Wend.  219.  In  Wooley  v.  Walling  {7  C.  &  P.  610),  it  was  held, 
that  where  the  agreement  is  to  let  from  a  future  time,  there  must 
be  an  entry  and  some  occupation  under  it,  though  in  that  case 
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it  was  said  tbat  if  the  letting  was  immediate  it  might  be  different ; 
and  in  Jones  t.  Reynolds  (id.  885),  it  was  intimated  that  a  taking 
of  possession  was  at  least  essential  to  charge  a  tenant  for  use  and 
occupation  under  the  agreement^  and  this  appears  to  be  the 
present  English  doctrine.  Edge  v.  Stafford^  1  Cromp.  &  Mees. 
391 ;  IIow  V.  Kenne%  8  A.  &  E.  659 ;  Sullivan  v.  Jones,  3  Car. 
&  Payne,  579 ;  Nation  v.  Tozer,  1  Cr.  Mees.  &  B.  172. 

The  words  of  the  English  statute  are,  the  landlord  may  re- 
cover a  reasonable  compensation  for  the  lands,  4;c.,  held  or  occu- 
pied. Under  this  statute,  where  the  tenant  acquires  by  the 
agreement  the  legal  right  to  the  possession,  the  premises  may  bo 
said  to  be  held  by  him  within  the  terms  of  the  statute,  whether 
he  continues  to  occupy  or  not,  for  the  legal  right  to  the  occupy 
tion  is  in  him  and  not  in  the  landlord.  But  the  Bevised  Statutes 
(1  B.  S.  748,  §  26)  have  made  a  material  alteration  in  this  phrase- 
ology. As  the  statute  now  stands,  the  landlord  is  to  recover  "  a 
reasonable  satisfaction  for  the  use  and  occupation,"  and  I  am  dis- 
posed to  think  that  the  construction  put  upon  this  amended 
phraseology  by  Justice  Beardsley,  iu  Wood  v.  Wilcox  (1  Denio, 
87),  that  there  must  be  actual  and  continual  occupation  during 
the  whole  period  for  which  the  party  is  allowed  to  recover,  is 
the  correct  one. 

If  this  be  so,  then,  the  question  in  the  case  is,  did  the  defend- 
ant  actually  occupy  the  house,  and,  if  he  did,  how  long  did  that 
occupation  continue  ?  The  delivery  and  acceptance  of  the  key 
of  the  house  is  sufficient  to  establish  the  feet  of  occupation. 
LitUe  V.  Martin,  8  Wend.  221 ;  Noble  v.  Smith,  2  Johns.  56 ; 
Taylor's  Land.  &  Tenant,  ed.  of  1844,  p.  299.  In  addition  to 
which,  there  was  evidence  showing  that  Ward  entered  and 
cleaned  the  house  and  sent  a  quantity  of  coal  there.  That  was 
abundant  evidence  of  the  commencement  of  an  occupation,  and, 
as  the  commencement  of  an  occupation  was  shown,  it  will  be 
presumed  to  have  continued  in  accordance  with  the  agreement, 
until  the  contrary  appears.  It  was  shown  that  it  was  interrupted 
and  put  an  end  to,  by  Loyd's  leasing  the  premises  to  another 
tenant.    When  he  began  to  occupy,  the  occupation  of  the  de- 
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fisndant  ceased,  but  ap  to  that  time  the  defendant  fras  liable  in 
the  action  and  the  plaintiff  entitled  to  a  reaaonable  satisfactioa 
for  the  use  and  enjoyment  of  the  premises  by  the  defendant  It 
was  agreed  that  it  was  worth  a  rent  of  $1,000  a  year,  and  it  ap- 
peared from  the  evidence  that  it  was  afterwards  leased  for  that 
aom.  There  was  nothing  in  the  evidence  to  warrant  the  judge 
in  finding  that  there  was,  as  has  been  insisted  upon  on  the  i^ 
peal,  a  surrender  and  acceptance  of  the  premises  by  the  plaintiff. 
The  judgment  most  be  reyersed* 


WiLLIAH  H.  TaTTEBSAUi  V.  BiCHASD  HaSS. 

Ilia  refbaal  of  a  Jostioe  to  allow  an  amendment  of  a  pleading,  if  inany  casea  gromid 
of  appeal,  can  onlj  be  ao  when  no  injoatioe  would  resoH  from  granting  the  appli- 
cation. Whore  a  motion  waa  made  npon  the  trial  to  amend  an  answer,  so  as  to 
add  a  new  defence ;  ?uid,  that  it  was  properij  refused  by  the  justice. 

Obgection  to  questions  as  leading  should  specify  the  ground  of  the  objection,  so  that 
the  form  of  the  question  may  be  altered  aooordingly— otherwise  tlie  objection 
will  not  be  considered  upon  appeal 

A  Judgment  of  nonsuit  is  no  bar  to  another  action  for  the  same  cause,  where  the 
nonsuit  was  granted  because  the  pUintUTs  eridenoe  failed  to  make  oat  a  case.(a) 

Appeal  by  defendant  from  a  judgment  of  the  Fourth  District 
CSourt.  This  action  was  for  rent.  The  answer  contained  a  denial 
of  the  allegations  in  the  complaint  and  a  plea  of  prior  adjudica- 
tion. Upon  the  day  to  which  the  trial  was  adjourned,  after 
joining  issue,  the  defendant  moved  to  amend  bis  answer,  by  in- 
serting an  allegation  that  the  leased  premises  became  untenant- 
able by  the  negligence  of  the  landlord.  The  motion  was  denied 
and  the  defendant  excepted.  Upon  the  trial  several  questions 
were  asked,  to  which  a  merely  general  objection  was  i'-iterposed, 
ihe  admission  of  which  the  appellant  contended  was  crroneouS| 

(a)  See  Seanum  v.  Word^  ank,  p.  52. 
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upon  the  ground  that  they  were  leading.  The  plaintiff  read  in 
evidence,  subject  to  objection,  a  written  agreement  of  hiring  be- 
tween ihe  parties  for  the  previous  year,  and  called  a  witness  who 
testified  to  a  verbal  agreement  for  the  present  year  upon  the 
same  tenrs.  The  defendant,  to  sustain  his  plea  of  prior  adjudi- 
cation, showed  that  a  suit  was  brought  against  him  by  the 
assignor  of  the  present  plaintiff  for  the  same  cause  of  action,  in 
the  Fifth  District  Couii;,  in  which  judgment  of  nbnsuit  was  ren- 
dered upon  the  close  of  the  plaintiff's  case,  Thie  defendant  also 
offered  to  show  that  the  leased  premises  became  untenantable 
through  the  negligence  of  the  landlord.  The  evidence  was  ob- 
jected to  and  excluded.  Judgment  was  rendered  for  the 
plaintiff 

e/l  AiUcen^  for  the  appellant 

John  Anderson^  Jr.^  for  the  respondent, 

Inguaham,  FinsT  Judge.— The  court  below  properly  refused 
to  allow  the  amendment  of  the  answer.  The  plaintiff  had 
brought  his  case  on  for  trial,  and  the  defendant  then  asked  to 
amend  the  answer,  by  setting  up  a  defence  of  which  no  notice 
had  been  given  and  which  the  plaintiff  could  not  be  expected  to 
be  prepared  for  with  evidence.  If  the  refusal  of  the  justice  to 
allow  an  amendment  of  pleadings  is  in  any  case  ground  of  ap- 
peal, it  can  only  be  so  when  no  injustice  would  result  from 
granting  the  apjilication.  The  defence  proposed  to  be  added  by 
amendment  was  not  one  of  which  the  tenant  could  take  advantage, 
because  no  agreement  to  repair  appears  in  the  agreement  of  hiring. 
If  the  amendment  was  properly  denied,  the  evidence  offered  to 
sustain  the  defence  sought  to  be  introduced  thereby  was  properly 
excluded. 

It  would  be  idle  to  say  that  the  court  ought  to  have  admitted 
evidence  to  prove  a  defence  which  it  had  refused  the  defendant 
leave  to  insert  in  \\\s  answer. 

It  was  a  question  of  fact  for  the  court  to  decide  for  how  long 
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a  time  the  premises  were  hired.  The  evidence  was  oontradictoiy 
and  his  decision  was  final. 

No  objection  was  made  to  any  question  pnt  to  Foster,  on  the 
ground  that  the  question  was  leading.  We  have  held  it  to  be 
necessary  that  the  ground  of  objection  in  such  a  case  should  be 
stated  so  that  the  question  may  be  correctly  put  to  the  witness. 
In  other  respects  the  questions  were  not  objectionable. 

The  written  agreement  was  properly  admitted  in  evidence,  tc 
show  the  terms  of  the  subsequent  hiring.  That  was  on  the  same 
terms  as  for  the  previous  year,  and  a  reference  to  the  agreement 
for  the  prior  year  was  necessary,  to  ascertain  the  terms. 

The  suit  previously  brought  in  the  Fifkh  District  Court  was 
n^L^ar  to  another  suit,  because  in  that  suit  a  judgment  of  non* 
suit  was  granted.  Such  a  judgment  is  no  bar  to  another  action 
for  the  same  cause.  Where  a  judgment  of  nonsuit  has  been 
rendered  by  the  court,  instead  of  deciding  finally  between  the 
parties,  it  has  been  held  that  such  a  judgment  might  be  set  up 
in  bar  of  another  suit ;  but  that  rule  is  not  applicable  to  a  case 
where  the  nonsuit  was  granted  for  want  of  evidence  on  the  part 
of  the  plaictiff  to  make  out  his  case.  Such  appears  to  have  been 
the  result  in  the  cause  referred  to,  and  did  not  prevent  the  present 
action.    There  is  no  ground  for  reversing  the  judgment. 

Judgment  affirmed. 


Dai^iel  Gbiffin  v.  Shepherd  C.  Estth. 

The  defendant's  admission,  that  he  had  had  certain  goods,  is  sufficient  evidence  of 
dellverj  to  maintain  an  action  for  the  sale  and  delivery  of  the  goods,  although  it 
appears  that  they  were  in  fact  delivered  to  some  other  person. 

In  an  action  for  goods  sold  and  delivered,  it  appeared  that  the  goods  were  delivered 
to  one  B.  E.,  upon  the  agreement  that  he  should  sell  them  as  the  accredited  agent 
of  the  plaintifl)  and  return  to  him  the  goods  unsold.  The  goods,  however^  were 
charged  bj  the  plaintiff,  in  his  books,  to  the  defendant,  S.  K.  The  plaintiff  tee- 
tifled  thej  were  sold  exclusively  upon  his  credit    The  bill  was  made  out  in  his 
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namei  and  was  presented  to  and  admitted  by  him,  and  he  agreed  to  return  tli» 
unsold  goods  within  a  spedfled  time,  which  agreement  was  not  fulMed. 
JU^  sofficient  to  snstain  a  recovery  against  him  as  principal  debtor. 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court 
This  was  an  action  for  goods  sold  and  delivered.  They  were 
delivered  to  the  brother  of  the  defendant,  but  were  charged  to 
the  defendant  himself,  the  agreement  between  the  parties  being 
that  the  goods  which  were  sold  by  the  defendant's  brother  were 
to  be  paid  for  and  the  others  were  to  be  returned.  It  appeared 
by  the  testimony  of  one  of  the  plaintiffs  witnesses,  that  the  de- 
fendant acknowledged  that  he  had  the  goods  in  question,  although 
it  also  appeared,  by  the  cross-examination  of  the  same  witness, 
that  the  goods  were  in  point  of  &ct  delivered  to  the  broC^. 
The  defendant  moved  for  a  dismissal  of  the  complaint,  upon  the 
ground :  1.  That  there  was  no  evidence  of  a  delivery  of  any 
of  the  goods  to  the  defendant ;  and,  2.  That  there  was  no  evi< 
dence  of  any  written  agreement  of  guaranty  by  the  defendant, 
who,  if  liable  at  all,  was  only  liable  as  guarantor.  The  motion 
was  denied  and  judgment  was  rendered  for  the  plaintiff.  The 
evidence  in  the  case,  relating  to  the  question  of  the  defendant's 
indebtedness,  sufficiently  appears  in  the  opinion  of  the  court 

W.  Eomaine^  for  the  appellant 
Niks  and  Bigley^  for  the  respondent 

Dalt,  J. — The  witness,  Gleason,  proved  that  the  defendant 
acknowledged  that  he  had  the  goods  enumerated  in  the  bill  that 
was  given  in  evidence.  This  rendered  it  unnecessary  to  prove 
that  they  had  been  delivered.  He  also  proved  that  the  prices 
charged  in  the  bill  were  fair  and  reasonable.  This  was  sufficient 
to  entitle  the  plaintiff  to  maintain  the  action,  and  the  motion  for 
a  dismissal  of  the  complaint  was  properly  denied. 

It  appeared  that  such  portion  of  the  goods  as  were  not  sold 
were  to  be  returned,  and  that  the  plaintiff  demanded  the  return 
of  such  as  were  not  sold,  and  that  Keith  promised  to  return 
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them  by  tb6  1st  of  February,  1855 ;  but  it  did  not  appear  tbat 
any  part  of  them  had  been  returned :  presumpiively,  therefore, 
the  defendant,  after  the  request  made  of  him,  was  liable  for  the 
whole  amount  he  had  received. 

There  was  nothing  to  show  that  the  defendant's  engagement 
was  collateral,  and  that  his  brother  was  the  principal  debtor. 
The  goods  were  charged,  upon  the  plaintiff's  books,  to  the  de- 
lendant,  except  the  item  of  Ncvember  4th  ($45.18),  which  the 
justice  appears  to  have  disallowed ;  and  the  plaintiff  swore  that 
he  never  looked  to  Bezar  Keith  for  payment,  but  to  the  defend- 
ant, and  that  he  sold  the  goods  on  the  credit  and  responsibility 
of  the  defendant ;  in  corroboration  of  which,  Gleason  swore  that 
the  plaintiff  said  to  the  defendant,  in  the  witness's  presence,  in  a 
coft^'ersation  respecting  the  gauges,  which  the  defendant's  brother 
had  got:  "  You  know  it  was  on  your  own  responsibility  ;"  and 
that  in  the  early  part  of  January,  1855,  the  defendant  admitted 
to  the  plaintiff,  that  the  bill,  which  was  made  out,  charging  bim 
with  the  goods,  was  correct.  One  witness  swore,  that  tlic  plain- 
tiff said,  when  he  was  making  arrangements  for  the  sale  of  the 
gauges,  that  B.  Keith  was  going  to  sell  them  as  his  agent,  and 
that  defendant  would  be  responsible  for  them  j  and  another  wit- 
ness testified,  that  he  had  heard  the  plaintiff  say  that  he  had  a 
man  selling  these  gauges.  But  this  was  not  necessarily  incon- 
sistent with  the  truth  of  what  had  been  sworn  to  by  the  other  wit- 
nesses. It  might  be  to  the  interest  of  all  parties,  that  B.  Keith 
should  offer  these  articles  for  sale,  as  the  accredited  agent  of  the 
plaintiff.  The  conditions  of  sale,  that  they  were  not  to  be  paid 
for  unless  sold,  but  if  unsold  were  to  be  returned  to  the  plaintiff, 
the  whole  or  any  part  of  them,  rendered  him  in  a  certain  sense 
but  a  kind  of  agent  for  their  sale.  The  plaintiff,  therefore,  might 
very  well  say  that  B.  Keith  was  to  sell  them  as  his  agent,  or 
that  he  had  a  man  selling  these  gauges,  as  he  had  agreed,  if  they 
were  not  sold,  to  take  them  back  again.  He  demanded  their 
return  or  the  return  of  what  had  not  been  sold,  and  the  suit  was 
not  commenced  until  a  month  after  the  time  when  the  defendant 
had  promised  to  return  what  had  not  been  sold.     The  defendant 
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had  named  his  own  time,  and  the  plaintiff,  after  waiting  a  month 
bejond  that  time,  was  entitled  to  treat  the  sale  as  absolute,  and 
insist  upon  payment    The  judgment  should  be  affirmed. 


James  B.  Brady  v.  Julius  Peipsb. 

Id  aa  action  against  a  sarety  upon  a  lease,  it  is  not  competent  for  the  defendant  to 
show  a  verbal  agreement,  cotemporaneous  with  the  execution  of  the  lease,  tliat  it 
might  be  surrendered  at  the  will  of  the  tenant,  and  that  such  surrender  should 
operate  as  a  discharge  of  the  surety,  and  a  remission  of  three  months'  prior  rent 

But  it  seems,  that  a  surrender  by  the  tenant  and  an  acceptance  by  the  landlod^of 
the  leased  premises,  would  operate  as  a  release  to  the  surety,  in  respect  to  all  sub- 
sequeDjtly  accruing  rent 

Appeal  by  the  defendant  from  a  judgment  of  the  Marine 
Court  This  action  was  brought  against  the  defendant  as  surety 
upon  a  lease.  Both  the  lease  and  the  guaranty  were  in  writing, 
the  lease  being  for  two  years.  Upon  the  trial,  the  defendant 
offered  to  prove,  that  the  plaintiff  agreed  verbally,  at  the  time  of 
the  execution  of  the  lease  and  guaranty,  that  the  tenant  might 
surrender  the  premises  whenever  he  should  wish  to  do  so ;  that 
such  surrender  should  discharge  the  surety,  and  that  the  plaintiff 
should  remit  three  months'  rent  previous  to  such  surrender. 
The  evidence  was  excluded  by  the  court,  and,  there  being  no 
other  evidence  offered,  judgment  was  given  for  the  plaintiff, 

LawUm  and  Larned,  for  the  appellant.  The  offer  made  con- 
stitutes a  complete  defence  to  this  action.  It  was  an  independ- 
ent verbal  agreement  It  does  not  alter  the  contract  on  which 
this  action  was  brought,  but  only  provides  a  method  by  which, 
in  a  certain  contingency,  it  should  be  discharged.  3  Cowen  & 
Hiirs  Notes,  1461 ;  Bradley  v.  Bentlet/,  8  Vermont  R.  243  ;  Cross^ 
man  v.  Fuller,  17  Pick.  171,  174 ;  Hain  v.  Kdlback,  14  Serg.  & 
Eawle,  159 ;  BaUerman  v.  Pierce,  3  Hill,  171. 
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Frederick  Smyih^  for  the  respondent. 

Bkady,  J. — The  offer  of  the  defendant  in  this  action  was  an 
offer  to  show,  by  the  witness,  that  the  lease,  though  in  terms  for 
a  period  of  two  years,  was,  by  a  verbal  assurance  on  the  part  of 
the  lessor  and  plaintiff,  a  lease  ^t  the  will  of  the  tenant,  to  be 
surrendered  by  him  at  any  time,  and  such  surrender  was  to 
operate  as  a  discharge  of  the  defendant,  who  was  his  surety,  and 
of  his  own  covenants.  The  justice  was  right  in  excluding  the 
evidence.  It  operated  to  change  the  character  and  effect  of  the 
covenants  contained  in  the  lease,  by  a  prior  parol  agreement,  and 
was  not  admissible  on  any  principle  of  evidence.  1  Greenleaf, 
860,  §  275,  and  sequel;  Cleves  v.  WiUoughhy,  7  Hill,  83; 
Bftekels  v.  Sax,  1  E.  D.  Smith,  253.  If  the  offer  had  been  to 
show  the  surrender  and  the  acceptance  of  the  premises  by  the 
landlord,  as  a  bar  to  subsequently  accruing  rent,  it  would  have 
been  a  good  defence,  and  would  have  operated  aa  a  release  to 
tenant  and  surety. 

Judgment  affirmed. 


Alexander  Dennistoun  and  others  v.  The  New  York  and 
New  Haven  E.  R.  Co. 

To  entitle  the  defendant,  in  an  action  brought  in  this  court,  to  an  order  remov- 
ing it  into  the  Circait  Court  of  the  United  States,  it  must  appear  that  he  is  an 
alien  or  a  citizen  of  another  state,  and  that  the  action  is  brought  bj  a  citizen  of 
this  state. 

And  lie  is  not  entitled  to  such  an  order  if  he  i3  a  citizen  of  another  state^  unless  all 
the  plaintiffs  are  severally  citizens  of  this  state. 

In  an  action  brought  by  four  plaintiff:*,  three  of  whom  were  aliens  and  one  a  dtisen 
of  this  state,  against  a  railroad  corporation  created  bj  the  laws  of  another  state: 
Tidd,  that  an  application  to  remotre  the  action  into  the  United  States  Circuit  Court 
was  properly  denied. 

Such  a  corporation  is,  within  the  meaning  of  the  Judiciary  Act  of  1789,  a  citizen  of 
the  srato  incorporating  it,  notwithstanding,  by  a  law  of  ihis  state,  it  has  been 
authorized  to  continue  and  construct  its  road  through  and  over  a  part  of  this  states 
with  liberty  to  purchase  and  hold  real  property  here  for  such  purposa 
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Motion  to  remove  cause  into  the  Circuit  Court  of  the  TJnited 
States.  The  facts  sufficiently  appear  in  the  opinion  of  the  court 
at  special  term,  which  was  as  follows : 

Dalt,  J. — ^This  is  an  application  on  the  part  of  the  defendants 
for  an  order  directing  this  cause  to  be  removed  to  the  United 
States  Circuit  Court  for  the  district. 

The  petition  alleges  that  the  defendants  are  a  corporation 
created  and  existing  under  a  law  of  the  state  of  Connecticut,  in 
which  state  the  railroad  is  in  part  situated  and  their  business 
carried  on  ;  and  that  such  corporation  is,  within  the  twelfth  sec- 
tion of  the  Judiciary  Act  of  the  United  States,  a  citizen  of  the  state 
of  Connecticut ;  and  they  further  allege,  upon  information  .;yid 
belief,  that  the  plaintiff  are  citizens  and  residents  of  the  state  of 
New  York. 

Iq  answer  to  the  application,  the  plaintiffs  set  up  and  show  by 
affidavit,  that  three  of  the  plaintiffs,  Alexander  Dennistoun, 
John  Dennistoun  and  William  Cross,  are  aliens,  being  subjects 
of  the  Queen  of  Great  Britain,  in  which  kingdom  they  now  re- 
side ;  and  they  further  show  that  the  summons  and  complaint  in 
this  action  was  servecl,  in  conformity  with  a  statute  of  this  state, 
authorizing  the  defendants  to  continue  their  road  through  part 
of  the  state,  upon  the  treasurer  of  the  company. 

Under  the  Judiciary  Act  of  1789,  the  Circuit  Court  of  the 
United  States  have  concurrent  jurisdiction  with  the  state  court, 
where  the  matter  in  dispute  exceeds  five  hundred  dollars : — 

1.  When  an  alien  is 'a  party. 

2.  When  the  suit  is  betweeh  a  citizen  of  the  state  where  the 
suit  is  brought  and  a  citizen  of  another  state ;  and  by  the  twelfth 
section  of  that  act,  *•  if  a  suit  be  commenced  in  any  state  court 
against  an  alien,  or  by  a  citizen  of  the  state  in  which  the  suit  is 
brought  against  a  citizen  of  another  state,"  it  may  be  removed 
for  trial  unto  the  next  Circuit  Court  of  the  United  States,  to  be 
held  in  the  district  where  the  suit  is  pending. 

This  is  not  a  suit  against  an  alien,  but  a  suit  brought  by  four 
plaintiffs,  three  of  whom  are  aliens  and  one  a  citizen  of  the  stato, 
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against  a  corporation  originally  created  bj  the  laws  of  the  state 
of  Connecticut,  and  doing  business  in  the  state,  and  the  question 
to  be  determined  is,  whether,  within  the  twelfth  section  of  the 
act  referred  to,  it  is  a  suit  commenced  by  a  citizen  of  tliis  state 
against  a  citizen  of  another  state. 

It  has  been  held  by  the  courts  of  the  United  States,  that, 
within  the  meaning  of  the  Judiciary  Act,  a  corporation  is  a 
citizen  of  the  state  where  it  is  created  and  doing  business. 
Rimple  v.  Ddaivare  and  RarUan  Canal  Co.,  14  How.  R  1,  80 ; 
Salmon  Falls  Mamtfaciuring  Co.  v.  Ooddard^  ib.  446 ;  Philadd' 
phia  and  Heading  Railroad  Co.  v.  Derby,  ib.  468 ;  Marshall  v. 
Baltimore  and  Ohio  Railroad  Co.,  16  How.  814.  Within  the 
ilBfining  of  the  net,  therefore,  the  New  York  and  New  Haven 
Railroad  Company  is  a  citizen  of  the  state  of  Connecticut,  but  it 
is  insisted  that  by  an  act  of  the  legislature  of  the  state  of  Nffw 
York  (Laws  of  1846,  p.  231),  it  is  also  a  citizen  of  this  state,  and 
that  such  being  the  fact,  the  court  of  the  United  States  have  no 
jurisdiction,  the  suit  being  between  the  plaintiffs,  one  of  whom  is 
a  citizen  of  the  state,  and  a  corporation  also  a  citizen  of  the  state, 
Tlie  act  of  the  legislature  of  this  state  is  not  an  act  creating  the 
defendants  a  corporation,  but  an  act  which  recognizes  them  as  a 
corporation  already  created  and  existing  by  the  laws  of  the  state 
of  Connecticut,  and  granting  them,  as  such  existing  corporation, 
certain  rights  and  privileges  in  the  state. 

The  act  recites  their  previous  incorporation  by  an  act  of  the 
legislature  of  the  state  of  Connecticut,  and  authorizes  them  to 
extend  and  continue  their  road  through  a  part  of  this  state,  with 
liberty,  for  that  purpose,  to  purchase  and  hold  real  estate,  which 
are  granted  upon  certain  conditions  and  subject  to  certain  liabili- 
ties. The  personality  of  the  defendants,  therefore,  as  a  citizen, 
within  the  meaning  of  the  Judiciary  Act  of  the  United  States, 
was  established  and  fixed  by  the  act  of  the  state  of  Connecticut, 
which  first  gave  them  their  corporate  being,  and  for  the  purpose 
of  this  motion  they  must  be  regarded  and  treated  as  a  citizen  of 
that  state. 

The  question,  therefore,  again  recurs,  whether  the  fact,  that 
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one  of  the  plaiutifSs  is  a  citizen  of  the  state,  makes  this  a  suit 
between  a  citizen  of  the  state  where  the  suit  is  brought  and  a 
citizen  of  another  state,  so  as  to  authorize  its  removal  into  the 
court  of  the  United  States. 

In  Sharvbridge  v.  OaHts  (3  Cranch,  267),  Chief  Justice  Marshall 
held,  that  each  distinct  interest  should  be  represented  by  persons 
all  of  whom  are  entitled  to  sue  or  may  be  sued  in  llie  federal 
court ;  that  is^  when  the  interest  is  joint,  each  of  the  persons  con- 
cerned in  that  interest  must  be  competent  to  sue  or  liable  to  be 
sued  in  the  court  of  the  United  States.  Here  the  interest  on  the 
part  of  the  plaintifl&  is  represented  by  four  persons,  one  of  whom 
is  a  citizen  of  the  state  and.  three  of  whom  are  aliens. 

In  respect  to  alienage,  it  has  beeu  held  that  the  courts  of  ^ 
United  States  have  not  jurisdiction  of  suits  between  aliens,  but 
only  where  an  alien  or  aliens  constitute  one  party  and  a  citizen 
or  citizens  the  other  {Massman  v.  Ilig^inson^  4  Dallas,  12; 
Mdrtalet  v.  Mwray^  4  Cranch,  46;  Hodgson  v.  Bowshanh^  5 
Craacb>  303 ;  Wa^-d  v.  Arcdonde^  1  Paine,  410) ;  that  is,  a  suit 
may  be  brought  by  an  alien  plaintiff  against  a  defendant  who  is 
a  citizen  {Ghippendaile  v.  DecJiauany,  4  Cranch,  306),  and  vice 
verscu,  by  a  plaintiff  who  is  a  citizen  against  an  alien  defendant. 
In  this  case  the  three  alien  plaintiff  might  sue  the  railroad  com- 
pany, the  corporation  being,  for  the  purpose  of  determining  the. 
jurisdiction  of  the  United  States  court,  a  citizen ;  and  the  other 
plaintiff,  as  a  citizen  of  this  state,  might  sue  them  as  a  citizen  of 
another  state.  Each  of  the  parties,  plaintiffs  and  defendants,, 
possessing,  under  the  construction  given  to  this  act  by  Chief 
Justice  Marshall,  the  requisite  qualifications  to  sue  or  be  sued  in 
the  courts  of  the  United  States.  It  is  insisted,  therefore,  that  the 
Circuit  Court  of  this  district  has  jurisdiction  of  a  suit  like  this,, 
brought  against  a  citizen  of  another  state  by  plaintiff,  one  of 
whom  is  a  citizen  of  the  state  and  th^  other  aliens,  and  that  such 
being  the  fact  the  right  of  removal  exists.  But  it  does  notfoUow^ . 
because  the  Circuit  Court  Avould  have  had  jurisdiction  of  a-  suit, 
if  it  had  been  originally  brought  there,  that  the  (kfendauts  have 
a  right  to  remove  it  there. 

Y0L.L  5 
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An  alien  plaintiff  may  sue  a  citizen  in  the  court  of  the  United 
States ;  but  if  he  thinks  proper  to  bring  his  suit  in  a  state  court 
there  is  no  authority  for  removing  it  The  right  to  remove  is 
derived  exclusively  from  the  twelfth  section  of  the  act,  and  it 
makes  no  provision  for  such  a  case.  That  section  provides  only 
for  two  cases. 

1.  When  the  suit  is  against  an  alien. 

2.  Or,  where  the  suit  is  between  a  citizen  of  the  state  where 
the  suit  is  brought,  and  a  citizen  of  another  state ;  and  a  suit  by 
an  alien  plaintiff  is  not  embraced  under  either  head. 

Neither  does  the  present  suit  come  within  either  of  the  two 
cases  in  which  a  rigbt  to  remove  is  given  by  this  section.  It  is 
%^t  a  suit  against  an  alien,  but  a  suit  brought  by  ahens  con- 
jointly with  a  citizen,  and  the  fact  that  one  of  the  plaintiffs  is  a 
citizen  of  the  state  does  not  make  it  a  suit  brought  by  a  citizen 
of  the  state.  He  does  not  bring  the  suit ;  for,  having  but  a  joint 
interest,  he  could  not  bring  it  alone.  The  suit  is  brought  by  the 
four  plaintiffs,  who  represent  the  united  interest  It  is  not 
brought  by  him,  but  by  them,  and  as  they  are  not  severally  citi- 
zens, a  suit  brought  by  them,  unitedly,  is  not  a  suit  between  a 
citizen  of  the  state  and  the  citizen  of  another  state. 
The  motion  must  therefore  be  denied. 

From  the  order  entered,  denying  the  motion,  the  ddendant  ap^ 

pealed  to  the  general  term. 

Koyes,  Powers  &  Talmadge,  for  appellanta 
Foster  &  Thompson^  for  respondents. 

IxGEAHAM,  First  JunaE. — This  appeal  from  an  order  of 
Judge  Daly  is  submitted  without  any  points  or  brief  of  either 
.party. 

The  application  is  for  an  order  to  !remove  the  cause  from  this 
court  to  the  United  States  Circuit  Court,  upon  the  ground  that 
the  action  is  between  citizens  of  different  stitos.     The  answer  to 
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the  application  is,  that  three  of  the  plaintiffs  are  aliens,  and  that 
the  statute  providing  for  a  removal  of  a  cause  from  a  state  court 
to  the  United  States  court  does  not  apply  to  such  a  case. 

After  the  full  examination  given  by  Judge  DaJy  to  this  ques- 
tion, we  do  not  deem  it  necessary  to  add  to  his  opinion  anything 
beyond  our  concurrence  therewith.  For  the  reasons  stated  by 
him,  in  his  opinion  delivered  at  special  term,  we  think  the  order 
appealed  from  should  be  affirmed,  with  $10  coBts. 


Oeobos  Hubbell  v.  Gabbett  D.  Clabc. 


H.,  being  the  leasee  of  certain  premises  under  a  lease  ending  Maj  lat^  1864  aad 
the  owner  of  a  new  lease  commencing  on  that  daj,  assigned  the  latter,  on  the 
14th  of  March,  1854,  to  C,  and  gave  him  possession.    In  a  subsequent  action 
ffor  rent  up  to  the  1st  Hay,  1854,  held, 

1.  Tliat  parol  evidence  was  admissible  to  show  that  C.  took  posseasion  under  H. 
prior  to  1st  May,  1854,  aod  that  evidence  of  such  oocupation,  coupled  with  the  de- 
clarations of  the  defendant,  were  sufficient  to  sustain  an  action  for  use  and  occo- 
pation  prior  to  1st  May. 

2.  That  in  the  Marine  Ck>urt  a  complaint  for  "  one  quarter's  rent  of*'  premises,  describ- 
ing them  and  stating  the  amount  claimed,  was  sufficient  to  sustain  a  recovery  in 
such  an  action. 

3.  That  a  covenant  by  the  plaintiff,  in  the  assignment,  against  back  rents,  did  nol 
estop  him  from  recovering  for  tlie  use  and  occupation  of  the  premises  by  the  d»> 
fcudant)  priof  to  the  time  when  ihe  assigned  lease  was  to  take  effiact 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court. 
This  was  an  action  for  rent.  The  complaint  was  in  these  words: 
"  One  quarter's  rent  of  Crystal,  in  Grand  street,  ending  May 
1st,  1834,  with  interest,  $225.''  The  facts  in  the  case,  except  as 
they  r.pj^ar  in  the  opinion  of  the  oourf,  are  as  follows :  The 
plaintiff,  in  March,  1854,  was  the  lessee  of  certain  premises  called 
Uie  "  Crystal,"  in  Grand  street,  New  York  city.  He  had  also 
procured  a  new  lease  of  the  premises,  dated  the  1st  of  May,  1854^ 
and  running  for  five  years.     On  the  14th  of  March,  l8o4,  an 
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igreement  was  made  betwe3n  the  plaintiff  and  the  defendant,  in 
writing,  whereby  the  plaintiff  assigned  this  lease  to  the  defend* 
ant.  This  assignment  contained  the  following  covenant  on  the 
part  of  the  plaintiff:  * 

"  And  I  do  hereby  covenant,  grant,  promise  and  agree,  to 
and  with  the  said  Garrett  D.  Clark,  that  the  said  assigned  prem- 
ises now  are  free  and  clear  of  and  from  all  former  and  other  gids, 
grants,  bargains,  sales,  leases,  judgments,  executions,  bade  renta^ 
taxes,  assessments  and  incumbrances  whatsoever." 

On  the  same  day  an  agreement  was  made  between  the  defend- 
ant and  one  Oeorge  D,  Peshine,  who  had  formerly  occupied  the 
"  Crystal  "  under  the  plaintiff,  by  which  the  defendant  agreed 
^put  him  in  possession,  under  the  original  lease,  and  sell  him 
the  fixtures  and  furniture,  upon  condition  of  the  punctual  pay- 
ment of  certain  sums  of  money  mentioned  in  the  agreement 
Upon  the  trial  of  this  action,  which  was  brought  to  recover  rent 
for  the  quarter  ending  1st  May,  1854,  Peshine  was  called  and 
testified,  subject  to  objection,  that  previous  to  the  14th  of  March 
he  was  subject  to  the  plaintiff  and  paid  rent  to  him,  after  that  to 
Clark.  He  also  testified  to  conversations  of  the  defendant,  which 
are  stated  in  the  opinion  of  the  court,  in  which  the  defendant 
admitted  himself  liable  for  rent  up  to  1st  May,  1854.  All  the 
parol  evidence,  as  to  the  arrangement  between  the  plaintiff  and 
the  defendant,  was  objected  to,  on  the  ground  that  the  written 
assignment  of  lease  contained  the  entire  agreement  between  the 
paities.  The  objection  was  overruled  and  an  exception  was 
taken.  The  court  gave  judgment  for  the  plaintiff  for  one  hun- 
dred and  twelve  dollars  fifty  cents,  being  equal  to  the  rent  of 
half  the  quarter  ending  1st  May.  From  this  judgment  the  de- 
fendant appealed. 

Ibumsendf  DyeU  A  Raymond^  for  the  appellank 

K  ir.  Jchn9on^  for  the  respondent 

Dalt,  J.— The  testimony  showed  that  Hubbell,  the  plaintiff 
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was  the  lessee  of  the  premises  up  to  the  1st  of  May,  1854,  and 
that  Peshine  carried  on  business  at  the  place,  which  was  known 
by  the  name  of  tfie  "  Crystal,"  under  an  agreement  with  Hub- 
bell.  Hubbell  had  obtained  a  new  lease  of  the  premises,  to  com- 
mence at  the  expiration  of  the  old  one,  that  is,  on  the  1st  of  May, 
1854:.  On  the.  14th  of  March,  1854,  Hubbell  assigned  all  his 
right,  title  and  interest  to  the  new  lease  to  the  defendant,  and 
&e  defendant,  who  had  also  purchased  from  Hubbell  the  fixtures 
and  furniture  of  the  establishment,  entered  into  an  agreement  in 
writing,  with  Peshine,  whereby  he  agreed  to  give  Peshine  pos- 
session of  the  premises  for  the  full  term  of  the  lease  assigned  to 
the  defendant  by  Hubbell,  and  also  to  sell  and  deliver  to  Pe- 
shine the  furniture  and  fixtures  upon  certain  conditions,  whij^ 
were,  the  punctual  payment  of  four  promissory  notes,  amounting 
to  the  sum  of  $1,700,  the  payment  on  the  1st  of  May,  1866,  of 
the  sum  of  $1,800,  then  due  by  Peshine  to  the  defendant,  to- 
gether with  the  payment  of  the  rent  and  taxes  and  the  perform- 
ance of  all  the  requirements  of  tbe  said  lease,  upon  the  payment 
of  which  sum  ($1,800)  all  the  right  and  interest,  then  held  by 
Clark,  the  defendant,  was  to  pass  to  Peshine.  When  these  in- 
struments were  executed,  that  is,  on  the  14th  of  March,  1854| 
there  was  a  quarter's  rent  then  coming  due  under  the  old  lease^ 
and  in  the  conversation  that  took  place  at  the  time,  between 
Hubbell,  Clark  and  Peshine,  Hubbell  asked  who  was  to  pay 
this  rent,  remarking,  that  as  the  property  was  going  out  of  his 
hands,  they  could  not  look  to  him  for  rent  Clark  then  said  to 
Peshine,  **  How  about  that?"  to  which  Peshine  answered,  **  Hub- 
bell ought  not  to  pay  it,  we  will  have  to  pay  it"  Peshine  not  be- 
ing able  to  perform  his  agreement,  had  to  give  up  the  place  on  the 
18th  of  April.  In  a  conversation  which  the  defendant  then  had 
with  Peshine,  he,  according  to  the  statement  of  Peshine,  who 
wanted  money,  pleaded  that  he  would  have  to  pay  the  half 
•quarter  rent  ($112.50)  if  Hubbell  sued  him,  remarking,  "that 
is  $112.50  anyway."  In  addition  to  this,  Taylor,  who  acted  as 
the  attorney  for  all  parties,  when  the  instruments  before  men- 
tioned  were  executed,  testified  tliat  Clark  said   to  Hubbell, 
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"  Who  is  going  to  pay  the  rent  ?"  and  Hubbell  answered,  "  You, 
of  course,  the  place  is  yours  aud  I  am  not  going  to  pay  any 
more  debts  or  anything  about  it/'  and  when  the  papers  were  de- 
liyered,  Clark  said,  in-  answer  to  a  question  from  Taylor,  that 
*'  it  was  too  bad  if  he  should  have  to  pay  the  whole  quarter, 
when  he  only  occupied  it  the  half,"  to  which  Hubbell  answered, 
"  You  can't  complain ;  you  got  it  cheap  enough ;  I  lost  enough 
by  it."  This  conversation  referred  to  the  then  running  quarter. 
Judgment  was  rendered  against  the  defendant  for  the  half 
quarter,  that  is,  $112.50,  from  which  judgment  the  defendant 
now  appeals. 

The  first  objection  relied  upon  is,  to  a  question  put  to  the  wit- 
q«s,  Feshine.  He  was  asked,  when  Clark,  the  defendant,  took 
possession  of  the  place.  It  was  insisted  that  this  appeared  by 
the  assignment  of  the  lease.  But  such  was  not  th^  fact  The 
lease  did  not  go  into  effect  until  the  1st  of  May,  a  month  and  a 
half  thereafter,  and  as  Hubbell  was,  at  that  time  (the  14th  of 
lifarch,  1854),  the  lessee  of  the  premises  under  the  old  lease,  it 
was  entirely  competent  for  him  to  show  that  the  defendant  took 
possession  and  had  the  use  of  the  premises  during  this  month 
and  a  hal£  The  assignment  merely  showed  that  the  defendant 
was  to  have  possession  under  the  new  lease  assigned  to  him,  on 
the  1st  of  May  thereafter,  and  the  answer  to  the  question  in  no 
way  conflicted  with,  contradicted  or  affected  the  terms  of  that 
instrument  It  was  to  the  effect  that  Clark  took  Hubbell's  place 
on  the  14th  of  March,  1854,  which  he  might  well  do,  without 
any  reference  to  a  possession,  which  he  was  to  have  for  five 
years,  under  the  new  lease  commencing  on  the  1st  of  May,  1854. 
The  assignment  gave  him  no  right  to  enter  into  possession  on 
the  14th  of  March,  1854,  which  was  prior  to  the  commencement 
of  the  term  granted  by  the  lease,  which  had  been  assigned  to 
him,  and  he  could  not  enter  into  possession  of  the  premises 
during  the  month  and  a  half  from  the  14th  of  March  to  the  Ist 
of  May,  unless  by  the  authority  and  consent  of  Hubbell,  who 
continued,  up  to  the  1st  of  May,  the  lessee  of  the  premises  under 
the  old  lease. 
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As  the  testimony  showed,  very  clearly,  that  Clark  went  into 
possession  on  the  14th  March,  1854,  through  his  vendee,  Pe- 
shine,  he  and  Hubbell  will  be  i^arded  as  standing,  duriog  the 
month  and  a  half,  in  the  relation  of  landlord  and  tenant,  unless 
it  appears  that  the  intention  was  otherwise,  and  that  he  was 
during  that  period  to  pay  nothing.  So  far  from  its  being  the 
£LCt,  that  he  was  to  have  the  beneficial  use  of  the  premises  during 
that  time,  without  charge,  it  appears  abundantly,  from  the  de* 
claration  made  to  him  by  Hubbell,  from  his  acquiescence,  and 
his  declaration  to  Peshine,  more  than  a  year  afterwards,  that 
such  was  not  the  intention  of  the  parties.  He  has  had  the  bene* 
ficial  use  of  the  premises  during  that  tim^  and  he  is  liable  to 
Hubbell  for  use  and  occupation.  The  complaint  was  sufficieyij^* 
to  entitle  the  plaintiff  to  recover  for  use  and  occupation.  It  is 
for  one  quarter's  rent  of  "  Crystal,"  in  Crrand  street,  ending  1st 
of  May,  1854j  with  interest,  $224.  From  the  brief  and  general 
form  of  pleading  which  is  allowable  in  justices'  courts,  they  are 
to  be  construed  with  great  liberality,  and  if  they  sufficiently  ap- 
prise the  opposite  party  of  the  nature  of  the  claim  it  is  all  that 
is  needed.  The  complaint  here  is  for  rent,  specifying  the 
period  for  which  it  is  claimed  and  the  amount  of  iL  This  is  all 
that  Was  necessary. 

There  is  nothing  in  the  other  objectiona  The  consideration 
to  support  the  claim  made  was,  the  beneficial  use  and  enjoyment 
of  the  premises.  The  covenant  in  the  assignment  of  the  lease, 
against  back  rents,  constituted  no  estoppeL  It  did  not  preclude 
the  plaintiff  from  showing  that  the  defendant  entered  into  a  con- 
tract with  him  for  the  use  and  occupation  of  the  premises  for  the 
time  that  was  to  intervene,  before  the  lease,  which  was  assigned, 
was  to  commence  and  have  effect  The  judgment  should  be 
affirmed. 
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Thomas  Whitlock  and  others  v.  Fbancisco  V.  Busiro. 

In  an  action  hj  aeveral  plaintiflfl^  as  partners,  for  goods  sold  and  delirored,  the  de- 
fendant cannot  avail  himself  on  the  appeal,  of  the  objection,  that  Ibey  omitted  to 
prove  thoir  partnership,  if  he  allowed  the  omission  to  pass  without  objection  on 
the  trial. 

In  an  action  for  goods  sold  and  delivered,  the  evidence  showed  that  the  defendant- 
admitted  the  correctness  of  the  bill  and  promised  to  paj  it,  bat  objected  to  the 
interest,  and  sud  he  bought  the  goods  on  credit*  without  specifying  ihe  length  of 
credit :  Held,  there  being  evidence  that  he  had  made  pajments  on  account  before 
suit  brought,  tliat  the  judgment  of  the  justice,  in  fkvor  of  the  plaintiff  for  the 
amount  and  interest,  was  qprred 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court. 
This  action  was  brought  bj  the  plaintiffs,  as  partners,  against  the 
defendant,  for  goods  sold  and  delivered.  The  only  evidence 
offered  was  that  of  the  plaintiflEj'  book-keeper,  who  testified  that 
he  presented  the  bill  to  the  defendant,  who  admitted  its  correct- 
ness and  promised  to  pay  it.  It  appeared,  on  the  cross-examina- 
tion of  this  witness,  that  the  defendant  said  at  the  same  time  that 
he  bought  the  goods  on  time  and  objected  to  the  interest,  but 
did  not  say  he  would  not  pay  it  It  also  appeared  that  ho  had 
made  payments  on  account  of  the  bill.  No  evidence  of  the 
plaintifis'  partnership  was  introduced,  but  no  objection  was  made 
upon  the  tiial  on  that  ground,  nor  was  any  motion  made  for  a 
nonsuit.  Judgment  was  rendered  for  the  plaintiff  from  which 
the  defendant  appealed. 

McCunn  and  Moncrief^  for  the  appellant. 

Edward  W.  Marshy  for  the  respondent 

Ingkaham,  First  Judge. — ^No  objection  was  made  upon  the 
trial  to  the  want  of  proof  that  the  plaintiffs  were  partners.  The 
evidence  showed  that  the  property  sold  btionged  to  the  plaintife — 
not  to  any  firm — and  as  the  defendant  suffered  it  to  pass  without 
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any  objection,  he  is  too  late  now  to  make  it.  If  this  objection  had 
been  taken  on  the  trial,  the  defect  of  proof  might  have  been 
remedied. 

The  evidence  showed  that  the  bill  had  been  presented  to'the 
defendant  and  he  promised  to  pay  it  This  was  enough  to  make 
ont  the  plaintiffij'  case.  The  allegation  of  the  defendant,  that  he 
bought  on  time,  amomited  to  nothing.  If  ho  claimed  a  credit  on 
the  sale,  it  was  incumbent  on  him  to  show  on  what  credit  he 
purchased  the  goods.  Giving  all  the  weight  that  could  be  given 
to  such  a  remark,  the  justice  could  not  say  whether  the  term  of 
credit  was  a  week,  a  month,  or  a  year,  and  the  whole  allegation, 
that  he  bought  on  credit,  was  inconsistent  with  the  admitted  fact 
of  his  having  made  payments  on  account  of  the  purchase  fronv^ 
fortnight  afcer  the  first  purchase,  and  at  various  times  subse- 
quently — at  any  rate,  no  credit  could  be  allowed,  because  no  spe- 
cific credit  was  proved 

The  judgment  should  be  affirmed. 


GiHTONS  L.  Kelty  Aio  Daniel  M.  FEnGTOON  V.  Elisha  p. 
Jenkins  j^sv  Daniel  M.  Hughes. 

The  payee  and  first  indorscr  of  a  pTo.^iasoiy  note  gave  to  tlie  holders,  at  its  mala- 
ritj  and  id  i-enewal,  his  own  note;  L-«dorsed  and  secured  by  a  pledge  of  stock,  for 
the  purpose  of  obtaining  an  extension  of  time.  It  was  accepted  by  the  holders. 
Edd,  that  thi>i  nrrangemcnt,  having  beon  made  without  the  knowledge  of  the 
second  icdorser,  dlscbai^ged  liim. 

A  notice  of  a;»pcal  sbonld  specify,  with  distinf^tncss,  the  errors  alleged  to  have  been 
committed  by  the  c^urt  below,  to  rectify  which  the  appeal  has  been  taken.  A 
general  statcncnt^  "  Ihat  the  judgment  is  unsustalntd  by  and  contrary  to  law  and 
evidence,"  is  iusuf&ciAnt 

Appeal  from  a  judgment  of  the  Marine  Corut.  This  was  an 
action  against  the  defendants  as  indorsers  of  ^  promissory  note. 
The  defendant  Hughes  alone  defended.  It  a/>j-^^rt;d  upor  the 
trial  that  the  note,  \Yhich  was  made  by  one  S^vxtoi:,  Wi:s  i».Qorj^d 
by  the  defendants  solely  for  the  makv^^'s  Msccmmodatxcn.    \7ii(/<i 
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it  became  due,  the  defeDdant,  Jenkins,  told  the  plaintiff  that  the 
maker  promised  to  provide  funds  in  about  four  months  to  meet 
the  note,  and  requested  the  plaintiffs  to  take  his  individual  note, 
secured  by  stock,  which  they  accepted.  The  defendant  Hughes 
knew  nothing  of  this  arrangement.  Judgment  was  rendered  in 
his  fevor,  from  which  the  plaintifl&  appealed.  The  notice  of  ap- 
peal made  no  other  specification  of  the  ground  of  appeal,  than 
that  the  judgment  was  unsustained  by  and  contrary  to  law  and 
evidence. 

R  Biisteed,  for  the  appellants,  quoted,  Bailey  on  Bills,  chap. 
9,  p.  838-340  {5th  ed.) ;  Sargent  v.  Appletan,  6  Mass.  R.  85 ; 
OaUikan  v.  Tanner^  8  Rob.  (La.)  R.  299 ;  Philpot  v.  Brtant,  4 
fiSfe.  R.  77 ;  Chitty  on  Bills,  chap.  9,  p.  442-447  (8th  ed.) ; 
Bank  of  U.  S.  v.  Hatch^  1  McLean  R.  93 ;  JUcLamore  v.  Powell^ 
12  Wheaton  R.  554 ;  Planters'  Bank  v.  Sellman,  2  Gill.  &  John. 
230 ;  Margesson  v.  OahU,  2  Chitty's  R.  864. 

John  0,  Robinson^  for  the  respondent,  quoted.  Church  v.  Bar^ 
hw,  9  Pick.  547 ;  Seahury  v.  Eungerford,  2  Hill,  82,  84;  Bangs 
V.  Strang,  7  Hill,  250. 

Daly,  J. — It  appears  that  when  the  note  in  suit  became  due, 
Jenkins,  the  payee,  called  upon  Ferguson,  one  of  the  plaintiffs, 
and  told  him  that  the  maker  had  promised  to  place  funds  in  his 
(Jenkins')  hands,  to  meet  the  note  in  four  months,  and  proposed 
to  give  his  (Jenkins')  indorsed  paper  at  four  months  in  renewal, 
offering,  as  an  inducement,  ample  security  in  stock.  The  propo- 
sal was  accepted.  Jenkins  placed  the  security  in  Ferguson's 
hands  and  the  paper  in  renewal  was  given.  This  arrangement 
was  entirely  without  the  knowledge  of  Hughes,  the  second 
indorser. 

This  was  an  express  agreement  to  give  time  to  the  maker  and 
payee,  founded  upon  a  good  consideration,  and  operated  to  dis- 
charge Hughes.  Bank  of  Utica  v.  Ives,  17  Wend.  501 ;  Oahn  v. 
Niemcewids^  11  id.  812.    It  was  not  a  mere  indulgence,  at  the 
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will  of  tlie  plaintiffii,  but^  by  accepting  the  indorsed  paper  of 
Jenkins  in  renewal,  in  consideration  of  the  securitj  placed  bj 
him  in  their  hands,  they  suspended  the  right  of  action  upon  the 
original  note,  until  the  maturity  of  the  paper  taken  in  renewal 
{Putnam  v.  LeTvis,  8  Johns.  389),  and  thereby  discharged  Hughes ; 
that  agreement  having  been  entered  into  without  his  knowledge 
or  consent 

The  notice  of  appeal,  moreover,  was  defective  in  not  setting 
forth  the  grounds  of  appeal.  To  say  that  "  the  judgment  is  un- 
sustained  by  and  contrary  to  law  and  evidence,''  is  a  notice  that 
might  be  given  in  every  case,  and  would  be  a  mere  formality, 
furnishing  no  information  whatever,  to  the  opposite  party  or  to 
the  court,  of  the  grounds  upon  which  the  appeal  was  brought 
The  notice  should  specify,  with  sufficient  distinctness  and  CO^ 
tainty,  the  error  or  errors  committed  by  the  court  below,  to 
rectify  which  the  appeal  has  been  taken. 

Judgment  affirmed. 


Talbot  Mubden  v.  Petsb  PBDiEirF. 

Id  an  action  to  recorer  damages  for  a  tort,  the  defendant  cannot  set  ap,  as  a  counter- 
claim or  recoupment  of  damages,  an  independent  tort  committed  by  the  defendant 
and  not  connected  with  the  transaction  upon  which  the  plaintiff's  right  of  action 
isfbanded. 

The  cases  specified  in  which,  prior  to  the  Code,  the  defendant  was  allowed  to  reooupe 
his  damagea    Per  Ihly,  J. 

Jl  seems,  that  all  which  formerlj  was  allowed  to  be  set  up  as  a  defence,  bj  waj  of 
recoupment,  is  now  available  as  a  oounter-daim  under  the  Code. 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court 
This  was  an  action  to  recover  damages  for  injury  to  person  and 
property.  The  defendant  set  up  a  counter-claim  in  his  answer. 
The  facta  were  these :  The  plaintiflf  occupied  the  first  story  of 
the  store  145  Elm  street,  as  a  blacksmith's  shop.  The  defendant 
occupied  the  story  immediately  overhead.    He  bored  several 
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auger  holes  in  the  floor  of  his  room  and  poured  water  down  on 
the  workmen  and  tools  in  the  plaintiff's  shop.  The  tools  were 
injured,  the  coal  wet,  and  the  plaintiff  at  one  time  was  obliged 
to  stop  work  in  consequence.  The  defendant  on  the  trial  offered 
to  prove,  by  way  of  recoupment  or  counter-claim,  damages  suf* 
fered  by  the  defendant  from  smoke  coming  into  his  place  from 
the  plaintiff's  forge.  The  evidence  was  excluded  and  the  de- 
fondant's  counsel  excepted.  A  verdict  of  one  hundred  doUara 
was  rendered  for  the  plaintiff,  and  from  the  judgment  entered  on 
this  verdict  the  defendant  appealed. 

//.  H.  Iforange,  for  the  appellant 

Felix  Hartj  for  the  respondent 

Ingraham,  First  Judge. — The  evidence  offered  of  a  counter- 
claim was  properly  rejected.  I  am  at  a  loss  to  see  how  any 
counter-claim  can  arise  in  an  action  for  trespass  on  lands.  If 
there  could  be  any  case  to  admit  of  it,  by  the  Code,  §  150,  it 
can  only  be  where  it  is  for  a  cause  arising  out  of  the  transaction 
set  forth  in  the  complaint.  This  was  for  pouring  water  through 
holes  in  a  floor  upon  the  plaintiff's  premises.  The  defendant 
fcought  to  recover  damages  occasioned  by  smoke  arising  from  the 
plaintiff's  premises.  How  smoke  from  the  plaintiff's  premises, 
can  be  said  to  arise  out  of  a  transaction  such  as  the  plaintiff  com- 
plains of,  viz. :  pouring  water  from  defendant's  premises  upon 
his,  it  is  difficult  to  discover,  unless  it  was  occasioned  by  the  ex« 
tinguishment  of  the  fires  of  the  plaintiff  by  the  defendant's  acts. 
The  evidence  was  neither  admissible  as  a  counter-claim  nor  in 
mitigation  of  damages. 

The  cause  of  action  was  fully  proved  to  have  been  committed 
by  some  one  on  the  plaintiff's  premises,  and  under  circumstan- 
ces from  which  the  assent  or  knowledge  of  the  defendant  might 
be  presumed. 

The  conduct  of  the  defendant  and  his  answers,  when  informed 
of  the  injury,  strengthened  that  presumption,  and  warranted  a 
finding  in  the  plaintiff's  favor. 
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There  was  no  error  in  the  justice's  charge  of  which  the  de- 
fendaot  can  complain.  If  there  was  any,  it  was  in  the  defendant's 
&vor« 

The  return  does  not  show  what  verdict  or  judgment  was  ren- 
dered, but  as  the  defendant  appeals  from  a  judgment,  I  conclude 
the  judgment  rendered  was  for  the  plaintiff  If  so  it  should 
be  affirmed. 

Daly,  J. — The  defendant  asked  to  set  up  a  distinct  and  inde- 
pendent tort  committed  by  the  plaintiff  by  way  of  counter-claim 
or  as  a  recoupment  of  damages.  The  injury  complained  of 
could  not  be  set  up  as  a  counter-claim,  for  the  reason  stated  by 
the  first  judge,  that  it  had  no  connection  with  the  transaction 
upon  which  the  plaintiff's  right  of  action  was  founded,  nor  ilrsia 
it  available  to  the  defendant  by  way  of  a  recoupment  of  damages. 
As  the  law  stood  before  the  Code,  a  recoupment  of  damages  was 
allowed  against  a  party  seeking  to  enforce  a  contract  where  ho 
had  done  something  or  omitted  to  do  something,  under  ihb  con- 
tracts  whereby  the  other  party  had  sustained  loss  or  injury.  As 
where  the  plaintiff  erects  a  house  for  the  defendant,  but  the  work 
or  materials  are  inferior  to  what  was  contracted  for,  then  the  de- 
fendant shall  recoupe,  or  cut  off,  the  deteriorated  value  of  the 
work  or  materials  from  the  contract  price.  Foster  v.  Boiler,  7 
East,  479 ;  Qrant  v.  BuUon,  14  Johns.  377 ;  Ives  v.  Van  Eppa^ 
22  Wend.  155.  So,  where  the  contract  is  sought  to  be  enforced, 
the  defendant  might  recoupe  damages  for  a  broach  of  warranty 
on  tlie  thing  sold  {Rait  v.  ifcAUisfer^  8  Wend.  109 ;  Jones  v. 
Scriven,  8  Johns.  358 ;  Cooh  v.  Moedy^  13  Wend.  277),  or  for 
fraud,  as  where  the  plaintiff  sold  a  mare,  knowing  it  to  be  dis- 
eased, or  made  fraudulent  representations  on  the  sale  of  land. 
Benton  v.  Stewart^  3  Wend.  236 ;  Spalding  v.  Vandercock,  2  id. 
431 ;  Allaire  v.  Whitney,  1  Hill,  414 ;  Bleecker  v.  Vrooman,  18 
Johns.  302 ;  Till  v.  Rood,  15  id.  230;  Lewis  v.  Cosgrove,  2  Taun. 
2 ;  Van  Epps  v.  Harrison,  5  Hill,  63.  So,  in  an  action  by  an 
attorney  or  surgeon  for  services,  the  defendant  might  recoupe 
for  the  damages  resulting  from  the  plaintiff's  want  of  skill  ( Gleason 
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V.  Clark^  9  Cow.  57 ;  Hopping  v.  Quin^  12  Wend.  517 ;  Fleming 
V.  Niagara  C.  P.,  12  id.  246 ;  Duffet  v.  James^  cited  in  7  East^ 
479),  or  in  an  action  for  use  and  occupation,  the  defendant  may 
recoupe  damages  for  the  breach  of  an  agreement  to  keep  the 
premises  in  repair.  Westlake  v.  Degraw,  25  Wend.  669 ;  Elh- 
ridge  v.  Osborn,  12  id.  529;  Dorvnn  v.  PoUer^  5  Denio,  306. 
But  there  can  be  no  recoupment  for  a  distinct  and  independent 
wrong  on  the  part  of  the  plaintiff.  Cram  v.  Dusser^  2  Sandf. 
S.  C.  120.  It  is  allowable  only  where  a  man  brings  an  action 
for  a  breach  of  a  contract  between  him  and  the  defendant,  and 
the  defendant  can  show  that  he  has  sustained  injury,  in  conse- 
quence of  the  violation  of  some  stipulation  or  condition  in  the 
^iptract  on  the  part  of  the  plaintiff.  Ives  v.  Van  Eppa^  22  Wend. 
165.  Thus,  in  Oram  v.  Dusser,  the  tenant,  in  an  action  for  rent^ 
was  not  allowed  to  recoupe  damages  for  negligent  and  tortious 
behavior  on  the  part  of  the  landlord,  his  servant,  in  making 
repairs  upon  the  premises,  though  the  right  to  enter  and  make 
repairs  was  reserved  by  the  lease.  It  is  presumable  that  all  that 
was  allowable  formerly  by  way  of  recoupment  is  available  under 
the  Code  as  a  counter-claim,  and  if  the  defendant  could  not  set 
up  the  injury  complained  of  as  a  counter-claim,  he  could  not 
do  so  by  way  of  recoupment. 
Judgment  afl&rmed. 


LuTHEE  Chaffee  v.  Eichabd  Cox. 

t  sold  boots  and  shoes  to  the  wife  and  children  of  the  defendant,  for  which 
this  action  was  brought  by  N.'s  assignee.  Tlie  answer  set  up  a  oounter-daim  for 
a  cemetery  lot  sold  to  N.  by  tlie  defendant's  wife.  The  evidence  showed  that  the 
defendant's  wife  had  sold  to  N.  a  certificato  which  entitled  Iiim  to  a  deed  of  a  lot 
in  the  C.  H.  Cemetery,  that  he  obtained  upon  the  certificate  such  a  deed  from 
the  com[>any  owning  ihe  cemetery,  and  took  possession  under  it.  Tliere  was  also 
some  evidence  of  an  agreement  between  him  and  tlie  defendant's  wife,  Uiat  he 
should  pay  for  the  lot,  one  IialC  in  boots  and  slices ;     Held : 

.  That  this  did  not  constitute  a  good  counter-claim  in  the  action  against  the  da- 


NEW  YORK— FEBRUARY,  1856.  79 

Cbaffoe  v.  Cox. 

fendant  by  the  plaintUTs  aflsignor.  It  was  neither  in  fayor  of  the  defendant  nor 
against  the  plaintiff, 
t.  That  though  it  was  not  admissible  to  establish  a  counter-claim,  it  was  admissible 
for  the  purpose  of  showing  that  the  goods  were  delivered  to  the  defendant's  wife, 
in  payment  of  moneys  owing  to  her  by  N.,  and  that  no  liability  was  ever  incurred 
on  the  part  of  the  defendant  to  pay  for  them. 

3.  That  under  the  loose  system  of  oral  pleadings  allowed  in  Justicos'  oourts  this 
evidence  was  admissible  in  such  a  court,  under  an  answer  which  set  up  the  facts 
as  a  counter-claim. 

4.  That  it  was  immaterial  whether  the  defendant's  wife  gave  to  N.  a  Etrictly  legal 
transfer  for  the  lot,  provided  he  obtained,  upon  the  certificate  given  to  him,  pos- 
session of  the  property  and  a  sufficient  deed  thereof 

Pkrol  proof  of  the  commencement  and  trial  of  a  former  suit  is  admissible ;  but  U 
teems  npt  evidence  of  matters  that  would  appear  in  the  pleadings. 

A  witness,  in  testifymg  to  a  conversation,  will  not  be  required  to  give  the  preciae 
words  used.    He  may  be  allowed  to  state  the  substance  merely.  ^ 

A  notice  to  the  plaintiff,  to  produce  a  letter  \^Titten  by  the  defendant  to  the  plain- 
tiff*s  assignor,  does  not  entitle  the  defendant  to  offer  secondary  evidence  of  its 
contents,  upon  the  plaintiff's  failure  to  comply  with  the  requisition  in  the  notice. 
He  should  subpoena  the  assignor  to  produce  it  If  it  has  been  lost  or  destroyec^ 
parol  evidence  of  its  contents  may  be  given. 

"Whether  the  written  rules  of  a  company  may  be  proved  by  parol  ?     Qutr^ 

Ai'PEAL  by  plaintiff  from  a  judgment  of  the  Fourth  District 
Court.  This  action  was  brought  by  plaintiff,  as  assignee  of  one 
Ward  Newman,  to  recover  thirty -nine  dollars  for  a  lot  of  boots 
and  shoes  sold  and  delivered  to  the  wife  of  defendant.  The  de- 
fendant in  his  answer,  in  addition  to  the  general  denial,  inter- 
posed a  counter-claim  or  set-off  for  sixty-one  dollars,  for  a  lot  in 
Cypress  Ilills  Cemetery,  alleged  to  have  been  sold  by  his  wife 
to  Ward  Newman.  The  sale  and  delivery  of  the  boots  and 
dioes,  and  the  assignment  of  the  claim  to  the  plaintiff,  having 
been  prove  1,  the  defendant  called  as  a  witness  N.  G.  Palmer, 
superintendent  of  Cypress  Hills  Cemetery,  who  testified,  subject 
to  the  objection  of  the  plaintiff's  counsel,  that  in  May,  1851,  Mr. 
Newman  came  to  the  cemetery,  to  select  one  of  the  lots  belong- 
ing to  the  defendant's  wife,  who,  it  elsewhere  appeared,  was  the 
widow  of  one  Mr.  Van  Wyck,  who  had  been  a  large  owner  in 
the  cemetery.  Mr.  Palmer  could  not  identify  the  lots  without 
the  certificates.     In  the  following  moctli  Mr.  Newman  came 
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agaiD,  with  the  defendant  and  his  wife.  She  brought  with  her 
about  a  dozen  certificates.  Mr.  Newman  selected  a  lot,  and  the 
corresponding  certificate  which  was  produced  on  the  trial  was 
given  him  by  the  defendant's  wife.  Mr.  Newman  took  possession 
of  the  lot  and  obtained  a  deed  from  the  company. 

This  evidence  the  plaintiff's  counsel  moved  to  strike  out,  upon 
the  ground  that  in  this  action  against  the  husband,  for  a  debt 
due  by  him,  a  claim  of  the  wife,  upon  the  sale  of  her  sole  and 
separate  property,  could  not  be  interposed  as  a  counter  claim. 
The  court  denied  the  motion  and  the  plaintiff's  counsel  ex- 
cepted. 

The  defendant  then  called  his  daughter,  who  testified,  that  she 
hfiard  a  conversation  in  regard  to  a  cemetery  lot,  between  Mr. 
^Newman  and  Mrs.  Cox,  in  which  Mr.  Newman  agreed  to  give 
for  it  one-half  in  shoes  and  one-half  in  money,  and  that  she  ob- 
tained shoes  of  Mr.  Newman  two  or  three  times  thereafter,  for 
account  oF  Mrs.  Cox.  It  did  not  appear  in  that  conversation 
what  amount  in  all  he  agreed  to  give.  The  evidence  as  to  the 
conversation  was  objected  to,  on  the  ground  that  the  witness 
should  not  be  permitted  to  state  the  substance  of  the  conversa- 
tion, but  should  be  required  to  state  it  specifically  and  in  detaiL 
The  objection  was  overruled  and  an  exception  was  taken. 

The  defendant  then  offered  in  evidence  a  copy  of  a  letter, 
written  by  him  to  Ward  Newman,  the  assignor  of  the  plaintiff, 
having  previously  given  to  the  plaintiff  notice  to  produce  it  upon 
the  trial.  The  counsel  for  the  plaintiff  objected  to  the  admission 
of  the  copy  in  evidence,  and  excepted  to  the  ruling  of  the  court 
admitting  it. 

The  plaintiff  called,  in  rebuttal,  Edward  Martin,  who  testified 
that  he  purchased  a  certificate  of  a  lot  in  Cypress  Hills  Cemetery 
of  Mr.  Van  Wyck,  in  his  lifetime,  which  he  subsequently  passed 
to  Mr.  Newman,  and  Mr.  Newman  testified  that  the  company 
refused  the  lot  to  him,  without  the  indorsement  of  Mrs.  Van 
Wyck,  tlie  defendant's  wife,  that  he  procured  her  indorsement 
upon  it  accordingly,  and  that  she  went  with  him  to  the  cemetery 
to  point  out  the  lot.    The  nmnber  and  description  of  this  cer- 
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tificate,  as  described  by  tbe  witnesses,  did  not  correspond  witk 
that  produced  by  the  defendant.  The  defendant  thereupon  re- 
called the  superintendent  of  the  cemetery,  who  testified,  that  the 
rules  of  the  cemetery  provided  for  a  forfeiture  of  lots  for  the 
nonpayment  of  moneys  due  upon  them,  and  that  the  records  of 
the  cemetery  showed  that  a  lot  belonging  to  Mr.  Newman  had 
been  forfeited  accordingly.  Neither  the  rules  nor  records  of  the 
cemetery  were  produced,  and  the  evidence  was  objected  to  by 
the  plaintiff's  counsel  and  an  exception  taken  to  ks  admin- 
fiion. 

In  the  course  of  the  trial,  the  defendant's  counsel  asked  of 
Mr.  Newman  the  following  questions  upon  cross-examination : 

Question.  Did  you  bring  a  suit  in  your  own  name  in  this  court, 
before  the  assignment  for  the  same  matter  and  against  the  saifKo 
defendant  7  Question  objected  to,  admitted  and  an  exception 
taken. 

Answer.  I  did.  That  suit  was  partly  tried.  Latter  part  of 
this  answer  objected  lo,  objection  overruled  and  plaintiffs  coun- 
sel excepted. 

Question.  What  became  of  that  suit  ?  Same  objection,  same 
ruling  and  exception  taken. 

Answer,  I  withdrew  it. 

The  cause  having  been  submitted,  judgment  was  rendered  for 
the  defendant,  and  the  plaintiff  appealed. 

Arnold  //.  Wagner^  for  appellant,  contended,  among  other 
things:  1.  That  the  justice  erred  in  allowing  the  counter-claim 
interposed  by  the  defendant.  It  is  well  settled  that  a  claim,  to 
constitute  a  seSoff  or  counter-claim,  must  exist  in  the  defendant's 
ov/n  right,  and  cited  the  following  cases :  Johnsons  v.  Bndge^  6 
Cow.  693  ;  DuJ.ois  v.  Dubois,  6  Cow.  494 ;  Wolfe  v.  Waslibum^ 
2  Cow.  262 ;  Prior  v.  Jacobs^  1  Johns.  Cas.  169.  Admitting 
that  the  defendant's  wife  sold  a  lot  to  Newman,  the  claim  which 
she  may  have  arising  out  of  that  transaction  cannot  be  used  by 
the  defendant  to  defeat  a  personal  claim  against  him.  2.  That 
the  wife  had  no  cause  of  action,  in  her  own  right  or  otherwise 

VouL  6 


eS  COURT  OS  COMMON  PLEAS. 

Chaffee  y.  Coz, 

against  Newman  for  the  price  of  the  lot,  for  there  was  no  evi- 
dence that  she  was  its  owner. 

William  SiUiman^  far  respondent 

IxonAHAM,  First  Judge. — This  action  is  brought  to  recover 
from  defendant  the  price  of  certain  boots  and  shoes,  sold  by  the 
plaintiff  to  defendant's  wife  and  children.  The  answer  denied 
the  plaintiff's  claim,  and  set  up  a  counter-claim  for  a  lot  sold  bj 
the  defendant's  wife  to  plaintiff,  in  the  Cypress  Hills  Cemetery. 

The  admission  of  the  evidence  as  to  the  counter-claim  was 
objected  to  by  the  plaintiff.    He  also  attempted  to  show,  that 

Sp  lot  in  the  cemetery  was  bought  by  him  from  Martin  and  not 
l^'defendant's  wife. 

There  can  be  no  doubt  that,  so  far  as  the  evidence  was  intended 
to  establish  the  counter-claim,  it  was  erroneously  admitted. 

The  loOth  section  of  the  Code,  allowing  the  counter-claim,  re- 
quires that  it  must  be  in  favor  of  the  defendant  and  against  the 
plaintiff.  The  claim  attempted  to  be  set  up  as  a  counter-claim 
was  neither  in  favor  of  the  defendant  nor  against  the  plaintiff. 
If  it  belonged  to  any  of  the  parties  or  persons  connected  with 
them,  it  was  the  separate  property  of  the  defendant's  wife,  and 
was  a  claim  which  she,  as  such,  could  have  enforced  against 
Newman,  without  reference  to  her  husband's  debts. 

But,  although  it  could  not  be  set  up  as  a  counter-claim,  I  think 
•the  evidence  was  admissible  under  the  general  denial  of  the 
plaintiff's  complaint  The  claim  was  for  goods  sold  to  the  de- 
fendant's wife.  The  answer  denied,  generally,  the  plaintiff's 
claim. 

Proof  that  the  defendant's  wife,  before  the  goods  were  pur-- 
chased,  had  delivered  to  Newman  either  money  or  property,  for 
which  slio  was  to  receive  from  him  goods  in  payment,  destroyed 
the  phiiiitiiTs  cause  of  action,  not  by  establishing  a  counter- 
daiui,  but  by  showing  that  the  goods  were  delivered  in  payment 
of  moneys  owing  by  Newman  to  ili-s.  Cox,  and  of  course  thj;t 
no  contract  was  ever  made  with  Newman  on  behalf  of  the  bus- 
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band  (the  defendant),  or  that  he  eyer  incurred  any  liability 
tiierefor.  / 

There  is  proof  of  an  admission,  by  Newman,  thalj  he  had  piir^ 
chased  from  Mrs.  Cox  this  share,  and  was  to  pay  for  it,  one-' 
half  in  cash  and  one-half  in  shoes,  to  Mrs.  Cox.  If  this  was  soj 
then  the  sale  was  not  to  the  defendant,  but  the  shoes  were  deliv* 
eted  in  payment  of  a  previous  indebtedness  existing  on  his  pari 
to  Mrs.  Cox. 

Under  the  very  loose  system  of  oral  pleading  allowed  in  these 
courts,  we  do  not  apply  the  strict  rules  of  courts  of  record  to 
them.  If,  by  any  reasonable  construction,  the  testimony  is  ad-* 
missible  without  doing  injustice  to  the  parties,  we  do  not  feel 
called  upon  to  consider  such  an  error  fatal. 

The  question  as  to  who  sold  Newman  the  certificate,  whetRi* 
Martin  or  Mrs.  Cox,  was  a  question  of  feet  for  the  court  below^ 
depending  on  contradictory  testimony,  and  with  that  decision 
we  see  no  ground  to  interfere.  There  is  abundant  evidence  to 
sustain  the  finding  on  this  point. 

Whether  the  transfer  to  Newman  from  Mrs.  Cox  was  strictly 
legal  or  not,  is  immaterial.  It  answered  the  purpose  intended^ 
fio  that  by  its  surrender  the  company  gave  to  Newman  a  deed 
for  the  premises.  It  does  not  belong  to  the  purchaser  to  set  up 
that  defence  after  he  has  received  the  value  of  it 

The  testimony  of  a  former  suit  was  immaterial.  So  far  as  it 
was  admitted,  oral  proof  was  admissible.  It  was  proper  to  ask 
whether  a  suit  had  been  brought  and  whether  it  was  tried.  D 
they  had  gone  further  and  proved  bj  parol  what  would  have 
appeared  by  the  pleadings,  then  it  would  be  erroneous.  But  no 
such  evidence  was  offered. 

The  objection  to  the  substance  of  a  conversation  being  given, 
and  not  the  exact  words  of  it,  is  not  well  taken.  It  is  seldom 
that  any  witness  can  detail  the  precise  words  used,  and  where 
the  witness  cannot  he  is  allowed  to  state  the  substance  as  near 
as  he  can. 

There  was  not  sufficient  evidence  to  warrant  the  admission  of 
a  copy  of  the  letter  marked  "  D."     The  notice  to  produce  it  was 
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fierved  on  the  plaintiff,  while  nothing  shows  that  it  was  ever  in 
bis  possession.  On  the  contrary,  the  letter  was  addressed  and 
aent  to  Mr.  Newman  and  not  the  plaintiff.  It  was  not  the  plain- 
tiff's business  to  obtain  testimony  for  the  defendant  which  was 
not  in  his  possession.  The  witness  Newman  should  have  been 
subpoenaed  to  produce  the  letter,  and  if  he  had  lost  or  destroyed 
it,  on  proof  of  that  fact,  parol  evidence  of  its  contents  was  ad- 
missible, but  not  otherwise. 

There  is  also  some  ground  for  objection  to  the  rulings  of  the 
justice,  as  to  allowing  parol  proof  of  the  by-laws  or  regulations 
of  the  cemetery  as  to  forfeiting  shares  not  paid  for— where  such 
regulations  are  reduced  to  writing,  they  should  be  produced  and 
1^  proved  by  the  mere  recollection  of  a  witness.  It  is  unnecea- 
lary,  however,  to  examine  the  other  objections  as  to  testimony, 
because  the  judgment  must  be  reversed,  for  the  reasons  above 
stated,  as  to  the  admission  of  parol  proof  of  the  contents  of  de- 
fisndant's  letter. 

Judgment  reversed 


Adolfhus  F.  Buddenbubg  v.  Yalbntiks  Bsnkeb. 

It  is  not  neceasarj  that  a  guest  at  an  inn  shonld  keep  his  room  locked  at  all  times 
daring  his  absence,  to  cnlitlo  himself  to  protection  against  lobherjf  and  to  make 
the  inn-keeper  liable  to  him  for  loss  fW}m  such  a  cause. 

Where  a  boarder  at  a  public-house  took  a  friend  to  his  room,  who  stayed  there  all 
niglit,  and  the  evidence  showed  that  thej  wore  together  the  next  day,  during 
whioli  time  the  guest  was  robbed  of  his  clothes  from  his  room  in  the  hotel ;  hOdf 
that  he  was  not  thereby  prevented  from  reooyering  from  the  inn-keeper  the  valw 
of  the  goods  bo  stolen. 

Appeal  from  a  judgment  of  a  justice  of  a  district  court 
This  action  was  brought  by  Adolpbus  F.  Buddenburg,  as  as- 
signoe  of  John  "Wendlandt,  against  Valentine  Benner,  to  recover 
for  the  loss  of  clothing  stolen  fi-om  Wendlandt's  roomy  while  a 
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guest  at  the  Monte  Christo,  a  boarding-house  kept  by  defend* 
ant 

On  the  trial  it  appeared  that  the  defendant  kept  a  boarding* 
house,  and  pLuDtafiTs  assignor  was  one  of  his  boarders.  On  the 
day  of  the  theft,  at  about  7  o'clock  in  the  morning,  Wendlandt 
left  his  room,  locking  it,  and  leaving  the  key  with  the  bar-keeper 
employed  by  defendant  There  were  two  locks  upon  the  door; 
but  he  locked  one  only.  The  key  was  afterwards  given  to  the 
servants  of  the  house,  to  enable  them  to  clean  the  room.  At 
about  7  o'clock  in  the  evening,  Wendlandt  returned  to  his  room 
and  found  &e  clothing  in  question  had  been  taken  from  it  dur- 
ing his  absence. 

It  also  appeared  that,  on  the  night  previous,  Wendlandt 
brought  a  fellow-workman,  Lubin  by  name,  to  sleep  with  MiftL 
Lubin  slept  in  the  room  that  night,  left  in  company  with  Wend- 
landt in  the  morning,  worked  in  company  with  him  that  day, 
and  came  back  with  him  at  night 

The  justice  rendered  judgment  in  favor  of  the  plaintiff,  and 
defendant  appealed. 

Joseph  Lux,  for  the  appellant,  contended  that  plaintiff  had 
been  guilty  of  negligence ;  1st,  in  locking  only  one  lock ;  2d,  in 
bringing  Lubin  home  to  sleep  with  him.  Brown  v.  Maxwell^  6 
Hill,  592 ;  Kreig  v.  Wdls,  1  E.  D.  Smith,  74 

F.  Sayre,  for  the  respondent 

Ingraham,  First  Judge. — There  is  nothing  in  this  case  to 
warrant  the  charge  of  negligence  on  the  part  of  the  plaintiff  so 
as  to  prevent  his  recovering. 

It  is  not  necessary  that  a  guest  should  keep  his  room  locked 
at  all  times,  so  as  to  entitle  himself  to  protection  against  robbery^ 
But  in  this  case  the  evidence  shows  that  he  did  lock  the  room 
on  leaving  it,  and  that  the  key  was  left  with  the  landlord's  bar- 
keeper. He  did  all  that  was  necessary  for  his  protection.  The 
key  was  afterwards  given  to  the  servant  and  no  further  account 
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is  given  of  it,  and  the  natural  presumption  is,  that  the  robboiy 
was  perpetrated  after  that  time. 

Nor  was  there  any  ground  for  imputing  the  theft  to  the  person 
who  staid  with  the  guest  that  night.  The  evidence  shows  that 
he  left  with  the  guest  in  the  morning,  when  the  room  was  locked 
up,  and  was  in  his  company  during  the  day,  and  after  they 
returned  to  the  house  they  were  informed  of  the  theft. 

There  is  no  reason  for  interfering  with  the  judgment  on  either 
of  the  grounds  stated  by  the  defendant's  counseL 

Judgment  affirmed. 


T^  Isaac  Piseb  v.  Steabns  &  Marvin. 

RmrnnB,  where  a  chattel  is  delirered  upon  a  bargam  for  the  purchase  theieoC  wa$ 
to  pay  a  stipulated  price  therefor  at  a  Aiture  day,  and  such  deUveiy  is  upon  thi 
express  contract  tliat,  unlii  the  price  is  paid,  the  owner  parts  with,  and  the  per- 
son receiving  the  chattel  acquires,  no  title,  the  latter  takes  no  interest  bcfbre  paj* 
men^  which  can  be  sold  on  execution  against  him ;  and,  on  delliult  in  payment^ 
the  vendor  may  recover  the  property  or  maintain  an  action  for  its  value,  even 
firom  a  bona  fide  purohaaer  at  a  sheriff's  sale,  on  an  execution  against  the  pafty  to 
whom  the  chattel  was  thus  delivered.(a) 

A  claim  for  the  wrongAil  conversion  of  a  chattel,  which  is  a  cause  of  action  arising 
out  of  a  tort,  cannot  be  set  up  by  way  of  oounter-claim,  in  an  action  arising 
upon  contraci. 

Appeal  from  a  judgment  of  a  justice  of  a  district  court 
The  plaintiff  claimed  to  recover  the  value  of  an  iron  safe,  sold  to 
tlie  defendants  at  a  stipulated  price.  The  defenee  was,  that  the 
plaintiff  had  converted  to  his  use  an  iron  safe  belonging  to  the 
defendants,  and  the  possession  of  which  they  had  parted  with 
lo  Gross  &  Morass,  under  the  following  agreement,  viz. : — 

"  New  Yobk,  July  Ist,  1854, 
"  Beceived  from  Stearns  &  Marvin,  one  patent  salamander 
safe,  No. ,  delivered  to  us  this  day,  under  a  bargain  for  the 

(a)  See  Esrrin^  v.  Hoppock^  15  N.  Y.  Reports^  409. 
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sale  thereof,  and  for  which  we  have  given  our  aote  at  six  months 
for  $80.  And  it  ia  expressly  nnderstood  that  said  Stearns  k 
Marvin  neither  part  with  nor  do  we  acquire  any  title  to  said 
safe  until  said  note  is  fully  paid.  And  in  case  of  de&ult  in  the 
payment  thereof  at  maturity,  said  Steams  &  Marvin  are  hereby 
authorized  to  enter  our  premises  and  take  and  remove  said  safe;, 
and  collect  all  reasonable  charges  for  the  use  of  the  same. 

(Signed)  "  Gross  &  Morass.* 

The  note  given  was  not  paid,  and  before  it  became  due  the 
fiheriff,  under  an  execution  against  Gross  &  Morass,  sold  the  sa& 
to  one  Alexander,  who  afterwards  sold  it  to  the  plaintiff,  who 
was  in  the  possession  of  it  when  this  action  was  commenced,  jfk 
had  been  duly  demanded  of  him  by  the  defendants,  and  he 
refiised  to  deliver  it  up. 

A  counter-claim  was  set  up  in  this  action  for  the  value  of 
the  safe,  stated  to  be  $85,  and  on  these  &cts  being  shown  the  jus> 
tice  gave  judgment  in  fiivor  of  the  defendants,  for  the  differ- 
ence between  the  price  at  which  the  plaintiff  sold  his  safe  to  the 
defendants,  and  the  value  of  the  defendants'  safe  so  converted 
by  the  plaintiff 

The  plaintiff  appealed. 

M  Tennij  for  the  appellaot 

JR,  &  EmmeUj  for  the  respondenl 

I.  The  respondents  were  the  owners  of  the  safe  sold  by  the 
sheriff,  under  execution  against  Gross  &  Morass,  and  afterwards 
in  the  possession  of  the  appellant,  who  tortiously  converted  tho 
same.  1.  The  interest  of  Gross  &  Morass  was  not  transferable 
so  as  to  affect  the  rights  of  the  respondents,  and  any  attempt  of 
Gross  &  Morass  to  transfer  the  safe,  or  any  levy  thereon  under 
a  judgment  against  them,  entitled  the  resjpondents  to  the  imme- 
diate repossession.  2.  The  sale  by  the  sheriff,  if  valid  at  all,  was 
only  so  to  the  extent  of  the  interest  of  Gross  &  Morass,  and  the 
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tide  acquired  bj  a  purchaser  was  subordinate  to  the  rights  of  the 
respondent  3.  The  sheriff's  sale,  therefore,  passed  no  interest 
whatever,  and  the  purchaser,  as  in  all  purchases  at  sheriflb* 
sales  or  elsewhere,  takes  the  chances  of  good  or  bad  title. 

II*  The  claim  of  the  respondents,  for  the  value  of  the  safe 
thus  tortiously  converted  by  the  appellant,  was  a  proper  subject 
of  set-off  to  the  appellant's  claim  for  which  this  suit  was  brought 
1.  In  all  cases  of  conversion,  the  party  injured  may  waive  the 
tort  and  bring  assumpsit  for  goods  sold  and  delivered.  2.  The 
tort  being  thus  waived,  the  claim  becomes  a  money  demand  on 
contract. 

•^NGnxHAM,  First  Judge. — The  defendants  in  this  case  set  up 
i^heir  answer,  by  way  of  counter-claim  to  the  plaintiff's  demand, 
a  claim  for  damages  for  the  non-payment  for  and  conversion  of 
an  iron  safe,  owned  by  the  defendants,  which  the  court  below 
admitted,  and  gave  judgment  for  the  defendants  for  a  balance 
ihereon. 

It  can  hardly  be  necessary  to  discuss  the  question  whether,  in 
a  proper  form  of  action,  the  defendants  could  recover  from  the 
plaintiff  the  safe  referred  to.  It  will  be  enough,  for  this  case,  to 
concede  such  right  to  the  defendants;  and  I  think  the  authori- 
ties sustain  their  claim  to  it  They  never  parted  with  the  title, 
but  by  an  express  contract  they  retained  it  and  refused  to  allow 
any  title  whatever  to  pass  until  the  safe  was  paid  for. 

Under  such  a  contract  the  persons  who  had  possession  of  the 
safe  had  no  title  or  interest  in  it  which  could  be  the  subject  of 
levy,  or  sale  by  the  sheriff.  Andrew  v.  Dieterich^  14  Wend.  32; 
SdUers  v.  Evaris,  20  Wend.  273. 

The  defence  was  improperly  admitted  as  a  counter-claim.  By 
the  150th  section  of  the  Code  of  Procedure,  the  counter-claim 
allowed  must  be  a  cause  of  action  arising  on  contract,  and  exist- 
ing- at  the  commencement  of  the  suit  It  docs  not  allow  a  claim 
for  damages  for  a  tort  to  be  used  for  that  purpose.  Here  the 
defendants,  in  their  answer,  claim  to  recover  damages  for  the 
conversion  of  a  safe.     This  is  not  a  cause  of  action  arising  out  of 
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a  contract,  but  out  of  a  tort.  It  does  not  aver  a» jriftje  or  ae-  - .  J 
livery  of  goods,  or  any  contract  between  the  pkintiff  afed'Tte^--^ 
fendants,  nor  does  the  evidence  show  any.  On  the  contrary, 
the  facts  proven  were  the  ordinary  matters  of  evidence  to  estab- 
lish  an  action  of  trover,  viz.,  title  to  the  goods  in  the  claimant, 
and  a  demand  upon  and  refusal  by  Ae  person  in  possession  to 
deliver  them  up. 

We  had  occasion  to  examine  a  similar  question  at  the  general 
term,  January,  1855,  in  DrakA  v.  Cockrojl  (4  E.  D.  Smith,  84 ; 
10  How.  Pr.  Eep.  377),  where  a  counter-claim  for  property  ille- 
gally held  by  the  plaintiff  was  claimed  by  the  defendant,  and 
the  court  held  that  no  such  demand  could  form  the  subject  of 
a  counterclaim. 

It  is  said  that  the  claimants  may  waive  the  tort,  and  bring  ^ 
sumpsit  for  the  goods.  This  is  undoubtedly  true,  but  still  it 
does  not  make  the  claim  available  as  a  counter-claim.    Because, 

Ist^  It  does  not  arise  upon  a  contract  The  cause  of  action 
arises  in  a  tort,  and  no  fiction  of  law  can  alter  its  nature,  al- 
though it  may  alter  the  remedy.  The  tort,  viz.,  the  refusal  to 
deliver  the  property  to  the  owner  on  demand,  is  the  origin.  The 
law  allows  him,  by  a  fiction,  to  recover  its  value  by  an  implied 
assumpsit;  but  that  does  not  make  its  origin  a  contract 

2d.  The  answer  does  not  present  the  claim  as  founded  on 
contract  It  alleges  the  tort,  and  claims  for  the  conversion. 
This  can  never,  as  a  matter  of  pleading,  be  called  a  contract; 
and  if  a  party  may  waive  the  tort  and  bring  assumpsit,  it  is  suf- 
ficient to  say  that  he  did  not  waive  the  tort,  nor  set  up  a  claim 
in  assumpsit,  but  in  toit  in  the  present  case. 

The  judgment  must  be  reversed. 
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Where  *  Jiistioaof  ft  district  court  entan  Judgment  to  aa  amoant  lev  than  tbst 
found  bj  him  to  be  due,  altbongh  through  inadyeHenoe,  thia  court  caxinot  give 
the  proper  jadgment^  but  can  onlj  reverse  and  allow  a  new  action  to  be  brought 

Appeal  firom  a  judgment  of  a  justioe  of  a  district  court.  The 
faciB  ate  stated  in  the  opinion. 

Bbadt,  J. — The  justice  announced,  on  the  conclusion  of  the 
trial  before  him,  a  judgment  for  the  plaintiff  for  the  &um  of 
11^.90,  the  parties  being  present;  but  he  inadvertently  en- 
tered judgment  on  the  process  for  $13.90.  The  defendant 
was  notified  of  this  error,  and  to  attend  before  the  justice  to  have 
tt  corrected.  He  did  attend,  but  refused  to  consent  to  the  alter- 
tion,  and  the  justice  declined  to  make  it  upon  the  ground  that 
be  had. no  authority  to  do  it 

We  have  held  that  we  have  no  power  to  give  the  judgment 
lihe  justice  should  have  rendered.  We  can  only  reverse  the 
judgment,  and  allow  a  new  action  to  be  brought 

Judgment  revezsed. 


Thomas  Norms  v.  Gkohob  Bleaxlxt 

In  a  Ju8tice*s  court,  the  absence  of  the  plaintiff  upon  the  daj  to  which  the  canaa 
has  been  adjourned  is  a  discontinuance  of  the  action. 

And  where  the  trial  of  a  cause  was  commenced,  and  after  the  defendant  had  opened 
his  defence  it  was  adjourned,  and  the  pUuntiff  failed  to  attend  on  the  a^oumed 
day,  kddf  that  the  Justice  erred  in  proceeding  with  the  defendants  testimony  and 
awarding  judgment  in  his  favor,  although  a  counter-claim  had  been  interposed. 

This  court  cannot,  on  reversing  the  judgment  of  a  justice's  court,  preserve  the  tes- 
timony of  a  witness  who  has  left  the  state  since  the  former  trial,  aad  whose  testi- 
mooy  cannot  be  again  procured.    The  power  of  the  court  is  exhausted  upon  a 
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,  except  where  the  Jadgment  appealed  fW>m  is  entered  bj  defkolt^  which 
la  the  ODl/  oaae  wheieiii  a  new  trial  may  be  ordered. 

Appeal  by  plaintiff  fix)m  a  judgment  of  tlie  FotirtTi  District 
Cburt  This  action  was  brought  by  the  plaintiff,  a  stable 
keeper,  against  the  defendant^  a  physician,  to  recover  for  the 
keep  of  his  horse,  &c.  The  answer,  in  addition  to  a  general 
denial,  contained  a  defence  of  payment  and  a  counterclaim. 
The  trial  of  the  cause  was  commenced  on  the  25th  of  January, 
1855.  The  plaintiff  closed  his  testimony  on  that  day,  and  the 
defendant  opened  his  case ;  but  before  he  concluded  the  cause 
was  adjourned  by  the  justice,  upon  his  own  motion,  to  the  6th 
day  of  March.  On  that  day  the  clerk  of  the  plaintiff's  coun^ 
appeared  and  asked  for  an  adjournment,  on  account  of  the  cdS^- 
BeVs  engagement  in  another  court.  The  motion  was  denied, 
and  he  left  the  courtroom.  The  defendant  then  proceeded  and 
dosed  his  case,  and  the  justice  rendered  judgment  in  his  £ivor 
for  twenty-five  dollars.    From  this  judgment  the  plaintiff  ap« 


lin  Broeck  and  Van  Orden^  for  the  appellant,  cited  2  Cowen's 
Treatise,  578  and  587;  Sprague  v.  Shed,  9  Johns.  R  140;  &o. 
hoard  and  Roanoke  RRCo.y.  Ward,  1  Abbott's  Pr.  R  46. 

J.  D.  and  T.  D.  Sherwood,  for  the  redpondent,  dted  Smith  y. 
Morgan,  Ms.  Gten.  T.  Com.  Pleas,  Sept.  term,  1856 ;  Sperry  v. 
Mayor,  1  E.  D.  Smith  0.  P.  R.  861 ;  Cockle  v.  Vhdenuood,  1  Ab- 
bott's Pr.  R  1. 

Bbady,  J. — ^The  plaintiff  having  rested  his  case  in  the  court 
below,  the  defendant  commenced  his  defence,  and  before  his 
proo&  were  completed  the  cause  was  adjourned,  by  consent, 
imtil  the  6th  of  March,  1855.  The  defendant  had  pleaded  pay- 
ment and  a  counter-claim  among  his  defences,  and  on  the  6th  oi 
March,  to  which  the  cause  had  been  adjourned,  the  plaintiff 
did  not  appear.    The  defendant,  nevertheless,  proceeded  with 
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his  proo&,  and  tho  justice  rendered  judgment  in  his  &yor 
for  $25. 

Prior  to  the  Code  of  Procedure,  and  down  to  the  adoption  o' 
Kule  47  of  the  late  Supreme  Court  in  1845,  if,  the  jury  having 
retired  to  consider  upon  their  verdict,  the  plaintiff  did  not  an- 
swer when  they  returned  to  the  bar  to  render  it,  the  judgment 
of  the  court  was  that  of  nonsuit  (1  Burrill's  S.  C.  Pr.  241,  and 
cases  cited ;  Oale  v.  Iloysradlj  7  Hill,  179) ;  but  the  result  of  tho 
plaintiff's  not  appearing  on  the  day  to  which  the  cause  waa 
adjourned  was  ihe  same,  notwithstanding  tho  47th  rule  of  the 
Supreme  Court  above  referred  to,  which  did  away  with  tho 
practice  of  calling  the  plaintiff  only  after  the  jury  had  retired. 

In  justices'  courts  the  failure  of  the  plaintiff  to  appear  was  a 
d^rJlipntinuance  of  the  action  in  effect  (Spragve^  Jbc.  v.  Slied^ 
9  Johns.  140 ;  Gheen  v.  Angel^  13  Johns.  469) ;  and  whatever 
changes  the  Code  may  have  created  in  the  practice  in  courts  of 
record  by  the  provisions  for  affirmative  relief  to  the  defendant^ 
this,  as  we  shall  see  presently,  is  still  the  rule  as  to  justices' 
courts. 

The  eighth  section  of  the  Code  of  Procedure  declares  the  act 
by  which  it  is  created  to  be  divided  into  two  parts— the  first  re- 
lating to  courts  of  justice  and  their  jurisdiction,  and  the  fii-st  four 
titles  of  the  second  part  relating  to  actions  in  all  the  courts  of 
the  state,  and  the  other  titles  to  mayors'  courts  of  cities,  to  re- 
corders' courts  of  cities,  and  to  courts  of  record  specifically 
named.  The  15th  subdivision  of  section  64  declares,  that  the 
provisions  of  the  act  respecting  forms  of  action,  parties  to  actions, 
the  rules  of  evidence,  the  times  of  commencing  actions,  and  the 
service  of  process  on  corporations,  shall  apply  to  these  courts. 
Neither  of  the  sections  263  and  274,  which  provide  for  affirma- 
tive relief  to  the  defendant,  is  embraced  within  the  first  four 
titles  of  the  second  part  of  the  Code ;  and  there  is  no  section  by 
which  they  are  made  applicable  to  justices'  courts.  The  power 
given  by  the  sections  just  mentioned  was  doubtless  designed  to 
enable  the  courts  of  record  to  enforce  the  cqiity  jurisdiction 
which  was  acquired  by  the  changes  in  the  jr  dicial  system,  in 
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addition  to  the  authority  they  possessed  in  actions  of  a  purclj 
oommon-law  character.  Whether  this  be  so  or  not,  the  justices' 
courts,  being  creatures  of  the  statute,  have  no  power  save  that 
which  is  expressly  given  by  the  legislature ;  and  no  such  power 
as  that  exercised  in  this  case  having  been  delegated,  the  justice 
was  wrong  in  proceeding  with  the  action  in  the  absence  of  the 
plaintiff,  and  the  judgment  pronounced  by  bini  must  be  re- 
versed. 

This  conclusion  renders  it  unnecessary  to  consider  the  other 
questions  presented  by  the  appeal. 

The  respondent  asks  us  to  preserve  the  testimony  of  P.  Grady, 
a  witness  who  has  left  the  state,  and  whose  evidence  cannot  be 
procured  again,  provided  the  judgment  be  reversed.  This  jre 
cannot  do.  It  is  the  duty  of  this  court  to  reverse  the  judgmenty 
and  that  done  the  power  of  the  court  is  exhausted,  except  in 
cases  where  the  judgment  is  entered  by  default,  ia  which  case 
only  a  new  trial  may  be  ordered.  The  proceedings  in  any  fur- 
ther action  between  the  parties  cannot  be  interfered  with  by 
ibis  court. 

The  defendant  was  entitled  to  judgment  of  dismissal;  and  as 
the  justice  has  rendered  a  judgment  in  favor  of  the  defendant^ 
and  has  also  awarded  to  him  damages,  as  we  are  authorized  to 
affirm  or  reverse  the  judgment  in  wiiole  or  in  part,  we  reverse 
so  much  of  the  judgment  as  allows  the  defendant  damages,  and 
affirm  the  judgment  in  defendant's  favor  as  a  mere  judgment  of 
dismissal,  without  costs  to  either  party. 

Judgment  accordingly. 


Chjuiles  E.  Thompson  v.  Jospvh  H.  Wood, 

This  ooart  wUl  not  reverse  the  finding  of  a  referee  upon  a  qaestion  of  fiict,  althong^ 
U  differs  from  him  in  the  result  at  which  ho  has  arriyed,  if  ihere  is  confiictmg 
evidence  upon  the  point. 

In  an  action  brought  by  an  employee  to  recover  the  contract  price  agreed  to  be 
given  him,  upon  an  averment  of  readiness  and  tender  of  performance  on  his  parti 
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and  rediA  to  accept  performance  oq  tbe  part  of  his  employer,  it  is  do  defence 
that  a  fDrmer  action  has  been  brought  by  Iiim  to  recover  both  damages  for  tbo 
defendant's  breach  of  the  contract  in  discharging  him  and  a  balance  of  salary  op 
to  tlie  time  of  his  discharge,  wliere  the  claim  for  damages  was  wHbdrawn  apoa 
the  trial,  and  judgment  rendered  only  for  the  balance  due  for  services  actuallj 
roudered  (vior  to  the  dischai^ge. 

And  a  tender  of  performance  having  been  made  prior  to  snch  action,  it  is  not  ne- 
cessary to  repeat  the  tender  in  order  to  maintain  a  new  action  on  the  contract 

In  such  an  action,  the  employee,  having  been  disdiarged  without  just  cause,  is  en* 
titled  prima  facie  to  recover  the  full  amount  of  the  contract  price  up  to  the  time 
of  iho  commencement  of  tbe  action,  it  devolves  upon  the  defendant  to  show,  in 
mitigation  of  damages,  that  the  plaintiff  might  have  obtained  employment  elae- 
where. 

Appeal  by  defendant  from  a  judgment  entered  on  a  report  of 
aji'eferee.  The  plaintiff  brought  this  action  to  recover  two 
months'  salary.  He  claimed  to  have  been  employed  by  the  de* 
fendants  for  one  year  £rom  the  1st  May,  1854,  at  a  salary  of 
$1,500,  aa  superintendent  of  their  fivotory — averred  a  readiness 
and  tender  to  perform  on  his  part,  but  a  refusal  on  theirs  to 
allov^  him  to  do  so,  and  claimed  the  proportionate  amount  of 
salary  due  from  20th  September,  1854,  at  which  time  he  was 
discharged,  to  the  23d  day  of  November,  1854,  the  time  of  the 
commencement  of  the  action.  The  defendants  denied  that  the 
plaintiff  waa  hired  by  the  year,  and  plead  in  bar  a  former  re- 
covery in  tbe  Marine  Court  for  the  same  cause  of  action.  Upon 
the  trial  they  also  offered  evidence  for  the  purpose  of  showing 
that  they  had  good  reason,  in  the  plaintiff's  inattention^  to  his 
business,  for  discharging  him  as  they  did  in  September.  The 
cause  was  tried  before  a  referee.  Two  witnesses,  Ira  Merchant 
and  Eliphalet  Noyce,  sworn  for  the  plaintiff,  testiiSed  to  conver- 
sations on  the  part  of  the  defendants,  in  which  they  stated  that 
the  plaintiff  was  employed  for  the  year.  The  defendants  then 
proved  that  in  October  an  action  was  brought  against  them  by 
the  plaintiff  to  recover  a  balance  due  for  services,  and  also 
danuiges  for  breach  of  contract  But  it  also  appeared  that  the 
claim  for  damages  was  withdrawn  on  the  trial,  and  judgment 
rendered  only  for  a  small  balance  due  the  plaintiff  at  the  time 
of  his  discharge.     The  defendants  also  offered  some  evidence  for 
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Hit  purpose  of  showing  that  the  plaintiff  was  inattentive  to  his 
business.  It  ap})eared  by  the  testimony  that  he  was  confined  at 
bis  home  in  Fordham  by  sickness  for  some  little  time  prior  to 
bis  discharge,  but  there  was  no  evidence  of  any  complaint  with 
him  on  that  account  It  also  appeared  that  he  was  seen  several 
times  at  the  races  on  Long  Island,  and  there  was  some  con- 
flicting evidence  as  to  his  habits — whether  temperate  or  not, 
and  whether  he  was  attentive  to  his  business,  or  otherwise.  It 
further  appeared  that  the  plaintiff  tendered  his  services  to  the 
defendants  prior  to  the  suit  in  the  Marine  Court.  There  was  no 
evidence  of  any  subsequent  tender,  nor  did  the  plaintiff  offer 
any  evidence  of  any  special  damage.  The  referee  found,  as 
matter  of  fact,  that  the  plaintiff  was  hired  for  the  year,  at^fh 
salary  of  $1,500,  and  was  discharged  without  just  cause,  and 
reported  in  the  plaintiff's  fiivor  for  the  full  amount  of  his  salary, 
£rom  the  time  of  his  discharge  up  to  the  time  of  the  commence- 
ment of  the  action.  Judgment  was  perfected  on  this  report,  and 
the  defendants  appealed  therefrom. 

C.  iV.  Poller,  for  the  appellants,  contended,  1st.  That  the  plain- 
tiff must  show  a  tender  of  performance  subsequent  to  the  suit  in 
the  Marine  Court,  in  order  to  recover.  2d.  That  in  the  absence 
of  special  damage  the  plaintiff  could  recover  only  nominal  dam- 
ages, citing  Shopman  v.  Comsioch^  21  Wend.  257 ;  Clark  v.  Mar* 
seglla,  1  Dcnio,  317;  M^ilson  v.  Martin,  ibid.  602;  Spencer  v. 
HaUiead,  ibid.  606;  Ilecksecher  y.  McOrea,  24  Wend.  804;  Og- 
den  V.  Marshall,  4  Selden,  840;  Dunn  v.  Murray,  9  B.  &  C.  780; 
4  S.  C,  4  M.  &  R  571 ;  Clark  v.  Mayjor  ofNew-York,  4  Corns 
343.  3d.  That  the  suit  in  the  Marine  Court  was  a  bar  to  this — 
or  at  least  a  bar  to  the  recovery  of  any  damages  sustained  prior 
to  the  commencement  of  that  suit,  citing  Boudiaud  v.  Diaa 
8  Denio,  248 ;  Bi-uen  v.  Hurd,  2  Bar.  596 ;  Fish  v.  Folley,  6  Hill, 
54;  Embunj  v.  Connor,  8  Coms.  522. 

James  Parker,  for  respondent 

Ingraham,  First  Judge.— There  was  sufficient  evidence  as 
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to  the  employment  of  the  plaintiflF  by  the  defendants  to  carry 
the  question  to  the  referee.  Even  if  Merchant's  testimony  was 
doubtful,  Noyce  testified  expressly  to  the  admission  of  defend- 
ants, made  on  1st  May,  1854,  that  the  plaintiff  was  to  remain  ia 
their  employ  for  another  year.  The  question  belonged  to  the 
referee,  and  he  has  passed  upon  it^  so  that  we  cannot  interfere 
with  his  finding  on  this  point 

There  was  no  necessity  for  a  new  offer  of  services  after  the 
recovery  in  the  Marine  Court  action.  The  court  allowed  the 
plaintiff  to  withdraw  his  claim  for  damages  for  the  breach  of  the 
contract,  and  the  court  only  gave  judgment  for  the  balance  of 
salary  up  to  20th  September,  when  the  plaintiff  was  discharged 
rJlom  defendants'  employ.  If,  after  the  plaintiff's  offer  to  per- 
form, which  was  refused,  the  defendants  had  determined  to  em- 
ploy the  plaintiff  again,  he  should  have  given  hina  notice  that 
he  required  his  services :  not  having  done  so,  the  presumption 
of  law  is,  tliat  his  determination,  before  expressed,  not  to  em- 
ploy him,  still  remained  unchanged. 

The  defence  of  misconduct,  to  warrant  the  plaintiff's  discharge, 
is  not  set  up  in  the  answer. 

The  referee  has,  however,  passed  upon  this  defence  on  con 
fiicting  testimony,  and  the  remarks  upon  the  first  point  are 
equally  applicable  and  conclusive  as  to  this  one. 

The  judgment  in  the  Marine  Court  was  no  bar  to  this  action. 
"Where  an  agreement  of  this  kind  is  brokon,  the  person  em 
ployed  has  his  election,  cither  to  sue  for  his  wages  as  they  be- 
come due  from  time  to  time,  or  to  biing  one  action  for  damages 
for  the  breach  of  the  contract.  If  such  action  is  brought  before 
the  term  of  hiring  has  expired,  and  the  party  recovers  damages 
for  such  breach  of  the  contract,  such  recovery  estops  him  from 
bringing  another  action.  But  if  his  action  is  merely  to  recover 
the  wages  due  at  the  time  of  bringing  the  action,  he  is  not 
thereby  deprived  of  his  right  either  to  recover  wages  subse- 
quently becoming  payable,  or  an  action  for  damages  for  the  sub- 
sequent breach  of  the  agreement  in  not  employing  the  plaintiff 
according  to  the  contract. 
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Upon  tlie  trial  of  this  case  in  the  Marine  Court  (as  the  justice 
testifies),  he  permitted  the  plaintiff  therein  to  withdraw  the  claim 
for  services  since  the  20th  September,  and  that  he  only  passed 
upon  the  claim  for  wages  up  to  that  date.  This  is  conclusive  to 
show  that  the  claim  for  damages  was  not  adjudicated  upon  in 
that  action. 

There  is  no  ground  for  interfering  with  the  report  of  the 
referee  in  this  case  upon  any  of  the  points  above  stated. 

The  remaining  question  is  as  to  the  amount  of  damages  which 
the  plaintiff  should  recover.  This  point  was  discussed  in  Ilein 
V.  ]Volf(\  E.  D.  Smith,  p.  70),  and  the  right  to  recover,  as  dam- 
ages, the  full  amount,  was  held  to  be  proper,  unless  it  appeared 
that  the  party  could  have  procured  other  employment.  TJ(^ 
obligation  to  show  this  rest-ed  on  the  defendants.  The  same 
extent  of  liability  is  recognized  in  Costlgan  v.  Tlie  Afoliawk  and 
nudson  E.  R.  Oo.  (2  Dcuio,  608),  in  which  the  court  says :  "  The 
defence  set  up  siiould  bo  proved  by  the  one  who  sets  it  up.  Ho 
seeks  to  be  benefited  by  the  fact,  and  he  should  therefore  prove 
it"  In  that  case  the  court  also  held  that,  as  the  plaintiff  had  not 
been  shown  to  have  had  oiher  employment,  the  recovery  might 
extend  to  the  full  compensation  promised  by  the  contract. 

There  is  evidence  that  the  pluintiff  was  sick  at  Fordliam,  and 
such  sickness,  if  it  rendered  the  plaintiff  pcrmanenlly  unable  to 
discharge  his  duties,  might  authorize  his  discharge;  or  i£  when 
his  services  were.tendered,  he  was  unable  to  discharge  his  duties, 
such  tender  might  be  unavailing.  This  tender  was  made  shortly 
before  the  commencement  of  one  of  the  actions ;  and  the  sick- 
ness at  Fordham  appears  to  have  been  in  August,  and  to  have 
terminated  Ixjfore  the  26th  September,  because  on  that  dny  it  is 
in  proof  tliat  the  plaintiff  went  to  the  races,  and  the  witness 
speaks  of  it  as  having  been  after  the  sickness  at  Fordham,  and 
that  was  after  the  discharge  on  20th  September.  The  referee 
also  finds  that  such  discharge  was  without  just  cause,  and  I  con- 
clude, therefore,  his  finding  was  against  the  defendant  on  thi^ 
point. 

However  I  might  differ  with  the  referee  in  the  result  to  which 
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he  has  arrived,  still  I  could  not  interfere  with  his  finding.  The 
facts  are  conflicting,  open  to  discussion,  and  perhaps  in  some 
respects  to  doubt,  as  to  the  proper  conclusions  upon  them,  but 
the  report  is  not  so  clearly  against  the  weight  of  evidence  as  to 
warrant  this  court  in  setting  it  aside. 
Judgment  affirmed. 


Jakes  Noble  v.  Thomas  Cornell. 

)  a  note  is  made  for  the  purpose  of  piocuriDg  a  loan  of  money  thereon,  and 
^t  is  delivered  upon  the  agreement  that  the  loan  shall  be  made  in  bank  notes  of  a 
foreign  corporation,  of  a  denomination  less  than  $3,  which  the  maker  is  to  keep 
in  circulation  until  the  pavmeut  of  tlie  note,  the  note  is  not  void  if  the  agreement 
is  not  carried  out,  but  the  advance  actually  made  upon  the  note  is  made  in  city 
funds. 

A  loan  made  by  a  foreign  corporation  upon  a  note,  of  the  whole  amount  thereof, 
without  deducting  or  receiving  any  discount,  is  not  within  the  provisions  of  the 
statute  restraining  foreign  corporations  from  discounting  notes  in  this  state. 

In  an  action  upon  such  a  note,  evidence,  that  the  foreign  corporation  to  whom  it 
was  given  was  in  the  habit  of  discounting  notes  in  this  state,  is  inadmissible. 
To  render  such  evidence  proper,  it  must  first  appear  that  the  note  in  suit  was 
so  discounted. 

In  an  action  upon  such  a  note  against  the  endorser  by  tho  endorsee  of  the  corpora- 
tion who  made  the  advance  upon  it,  it  is  no  defence  that  tho  endorsement  was 
made  for  a  special  purpose,  and  the  note  has  been  diverted  therefrom,  unless  it 
also  appear  that  tbo  original  holders  were  aware  of  the  circumstances  prior  to 
making  tlic  advance. 

Appeal  by  defendant  from  a  judgment  entered  on  a  report  of 
a  referee.  This  was  an  action  on  a  promissory  note  against  the 
defendant  as  endorser.     The  defence  was  three-fold. 

Ist.  'J'hat  the  endorsement  was  made  without  consideration, 
end  that  the  note  was  diverted  from  the  purjjosc  for  which  it 
v'as  made. 

2d.  That  the  note  was  made  by  the  makers,  H.  Wilbur  4;  Co., 
and  passed  by  them,  with  two  other  notes,  to  the  Meriden 
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Agency  Company,  upon  the  agreement  that  they  were  to  fur- 
nish therefor,  to  the  makers,  bills  of  the  City  Bank  of  Cape 
May,  New  Jersey,  of  the  denomination  of  one,  two,  three  and 
five  dollars,  which  bills  were  to  be  stamped  so  as  to  be  recog- 
nized, and  were  to  be  kept  in  circulation  by  Wilbur  &  Co.  until 
the  notes  were  paid,  and  that  this  agreement  rendered  the  notes 
void  under  the  provisions  of  the  Bevised  Statutes  relative  to  un- 
authorized banking,  contamed  in  2  B.  &  (4th  ed.),  p.  118,  and 
post. 

Sd.  That  it  was  discounted  by  the  Meriden  Agency  Company, 
a  foreign  corporation;  that  they  kept  an  office  in  the  city  of 
New  York  for  the  purpose  of  discounting  paper;  that  this  was 
contrary  to  the  same  provisions,  and  rendered  the  notes  voi^ 

The  cause  was  tried  before  a  referee,  who  reported  in  favor  of 
the  plaintiff.  The  following  extract  from  his  report  states  the 
facts  material  to  the  case. 

"  I  further  find  and  report,  that  the  said  note  was,  together 
with  two  other  notes,  made  by  H.  Wilbur  &  Co.,  and  eudorsed 
by  the  defendant,  the  three  together  amounting  to  six  thousand 
dollars,  delivered  to  the  Meriden  Agency  Company,  a  corpora- 
tion with  banking  powers,  doing  business  in  the  state  of  Con- 
necticut, in  pursuance  of  an  agreement  made  by  and  between 
Curtis  L.  North,  the  president  of  said  company,  and  Henry  Wil- 
bur, of  the  said  firm  of  H.  Wilbur  &  Co.,  by  which  agreement 
th^  said  company  were  to  furnish  to  said  Wilbur  the  amoujit  of 
said  notes,  less  a  discount  at  the  rate  of  six  per  cent,  per  annum, 
in  the  bank  bills  of  the  City  Bank  of  Cape  May,  a  banking  insti- 
tution  situated  in  and  doing  business  under  the  laws  of  the  state 
of  New  Jersey,  of  the  dienomination  of  one,  two,  three  and  five 
dollar^,  which  bills  were  current  in  the  city  of  New  York  at  a 
discount  of  one-qnarter  of  one  per  cent.,  and  were  redeemed 
from  time  to  time  at  the  office  of  J.  II.  Washburn,  in  said  eity, 
the  agent  ih  said  city  of  said  Meriden  Agency  Company,  the 
billsiso  tobe  fiirmshed  to  said  Wilbur  to  be  marked  and  identi- 
fied and  circulated  by  him  in  the  state  of  New  York,  and  as  fast 
as  redeemed  by  said  Washburn  to  be  token  up  by  said  Wilbur 
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from  time  to  time,  with  funds  current  at  par  in  the  city  of  Ne^r 
York ;  that  this  arrangement  was  to  continue  for  one  year,  and 
the  said  notes,  given  by  said  H.  Wilbur  &  Co.,  were  to  be  re- 
newed from  time  to  time  during  said  year;  that  the  said  notes 
were  endorsed  by  the  defendant,  Cornell,  without  consideration, 
and  for  the  accommodation  of  the  makers,  and  with  a  view  to 
said  proposed  arrangement  I  further  find  and  report^  that  the 
said  arrangement  was  never  executed,  but  the  full  amount  of 
said  three  notes  was  paid  to  said  Wilbur  in  funds  of  banks  in 
the  city  of  New  York." 

It  further  appeared  by  the  Evidence  that  the  amount  paid  for 
<he  notes  was  equal  to  their  fece,  that  no  interest  was  deducted, 
mnf^hat  the  payment  was  made  afler  the  notes  had  run  some 
time.  The  note  was  passed  to  the  present  plaintiff  by  theMeri- 
den  Agency  Company. 

The  defendant  offered  evidence  to  show  that  the  Meriden 
Agency  were  engaged  in  the  business  of  discounting  paper  as  a 
business,  in. this  stale,  in  violation  of  the  statute,  but  the  evi- 
dence was  excluded.  Judgment  was  perfected  on  the  referee's 
report  in  favor  of  the  plaintiff,  and  the  defendant  appealed 
therefrom. 

John  E.  BurriU,  for  the  appellant 

I.  The  note  was  made,  endorsed  and  delivered  to  the  Meriden 
Agency  Company  in  pursuance  of  an  illegal  agreement  to  circu- 
late the  bills  of  the  City  Bank  of  Cape  May,  under  the  denomi- 
nation of  $5,  in  the  state  of  New  York,  in  violation  of  the 
Btatute,  and  was  therefore  void  in  the  hands  of  that  company, 
and  of  any  persons  claiming  through  them.  Pratl  v.  Adama^ 
7  Paige,  616;  Bank  of  Chenango  v.  Curiisfl9  John.  826;  2  It 
S.  {4tb  ed.)  119,  §§  11, 12, 13. 

II.  The  illegality  of  the  contract,  under  which  the  note  was 
made  and  delivered,  was  not  waived,  nor  the  contract  legalized 
by  the  &ct  that  the  notes  were  subsequently  otherwise  paid  for* 
De  Groot  v.  Van  Duzer,  20  Wend.  390-395. 
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IIL  The  note  in  salt  was  discounted  by  tbe  Meriden  Agencf 
Company,  in  violation  of  the  statute  prohibiting  foreign  corpora* 
tions  from  discounting  notes  within  the  state.  2  IL  &  (4th  ed«) 
118,  §  3-5,  and  6-9 ;  p.  698,  §  2. 

iy«  The  note  was  endorsed  without  consideration,  and  wm 
diverted  from  the  purpose  for  which  it  was  given. 

WilUam  H.  Leonard^  for  the  respondent 

Ingraham,  First  Judge. — Three  grounds  of  appeal  are  px^ 
sented  to  us  in  this  case: 

1st.  That  the  note  was  void  because  it  was  made  in  pursuanOB 
of  an  illegal  agreement  to  circulate  the  bills  of  the  City  Stfik 
of  Cape  May,  in  New  Jersey,  in  violation  of  the  statute. 

2d.  That  the  note  was  discounted  by  the  Meriden  Agency 
Company  of  Connecticut,  in  violation  of  the  restraining  act. 

And,  8d,  That  the  note  was  diverted  from  the  purpose  fbr 
which  it  was  endorsed  by  the  defendant 

I  think  it  is  a  sufficient  answer  to  the  first  objection,  tha^ 
although  such  was  the  original  agreement,  it  was  never  carried 
out  The  notes  never  were  delivered  in  purauance  of  it,  bu^ 
when  the  money  was  advanced,  it  was  New  York  funds.  WhaV 
ever  agreement  was  allerwarJs  made,  as  to  the  payment  of  those 
drafts,  would  not  affect  the  right  to  recover  the  money  advanced 
upon  the  notes  as  a  loan. 

That  amount  was"  a  debt  due  to  the  company,  and  the  transfer 
of  the  notes  by  the  Meriden  Agency  Company  to  the  plaintiff 
totitled  them  to  receive  the  amount  so  loaned.  The  referee  ha^ 
found  that  tbe  agreement  originally  made  never  was  carried  out 
by  the  parties,  but  that  the  full  amount  of  the  notes  was  paid  in 
New  York  funds. 

There  was  no  discount  of  this  paper  at  all.  Tbe  Meriden 
Company  advanced  upon  the  notes  a  sum  equal  to  the  whole 
&cc  of  the  notes,  although  they  had  some  time  to  run  before 
payment  In  fact,  they  advanced  more  tlian  the  notes  were  worth, 
inasmuch  as  they  must  have  lost  the  accruing  interest  from  the 
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ttme  of  the  loan  to  the  daj  of  payment.  The  statute  does  not 
prohibit  the  loan  of  money ;  it  only  applies  to  discounts  of  notes 
or  eyidences  of  debt.  An  advance  upon  a  note  of  a  sui^  of 
money  equal  to  the  face  of  it,  without  deducting  iany  interest,  or 
Teceiving  any  payment  of  interest,  is  not  a  discount  of  a  note 
within  the  meaning  of  the  statute. 

The  third  objection  is,  I  think,  equally  unavailing.  Admit- 
ting that  the  defendant  had  endorsed  the  note  under  the  agree- 
ment for  circulating  the  bills,  as  stated,  and  that  the  passing  of. 
the  notes  to  North,  as  security  for  a  loan  of  $6,000  upon  them, 
was  a  diversion  of  the  note  that  might  relieve  the  defendant 
firom  liability,  still,  there  is  no  evidence  to  show  that  North, 
VJfgf  to  advancing  the  money  for  the  Meriden  Comp^any  upon 
the  notes,  had  any  knowledge  that  ComeU's  endorsement  was 
an  accommodation  endorsement,  or  that  it  was  mad6  on  any 
such  condition.  So  fer  as  Cornell  was  concerned,  the  Meriden 
CJompany  were  bona  Jide  holders  for  value,  and  as  such  they 
could  transfer  to  the  plaintiff  all  the  rights  they  had,  which  en- 
titled him  to  recover  whether  he  was  a  bona  fide  holder  or  not 

I  think,  also,  the  questions  put  to  the  witnesses,  as  to  the 
business  of  the  Meriden  Company  in  this  city,  were  properly  ex- 
cluded. Inasmuch  as  there  was  no  discount  of  the  paper,  the 
object  of  the  evidence  so  offered  became  immaterial.  Even  if 
the  evidence  was  admissible  to  show  that  the  company  were  in 
the  habit  of  discounting  notes  in  New  York,  that  evidence  could 
not  affect  a  note  in  their  possession  which  had  never  been  dis- 
counted by  them. '  Before  such  evidence  could,  under  any  cir- 
cumstatices,  be  available  to  the  defendant  as  a  defence,  it  should 
appear  that  the  note  had  been  discounted  by  the  company. 

Judgment  affirmed. 
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Dennis  MgMahon,  Jr.,  Administrator,  &o.,  v.  Thouas  E. 

AhLKN. 

Leave  will  not  be  granted  to  file  a  supplemental  complaint  which  alleges  any  fStct 
known  to  the  plaintiff  at  the  time  of  commencing  the  action. 

It  is  improper  to  join  in  one  complaint  prajers  for  relief  against  the  defendant  indi- 
vidually,  and  in  his  capacity  as  executor. 

Leave  to  file  a  supplemental  complaint  will  not  be  gnmted  where  the  objeot  can  be 
aecomplished  by  amendment 

Appeal  from  an  order  denying  a  motion  for  leave  to  file  a 
supplemental  complaint..  This  action  was  brought  by  Dennis 
Mcilahon,  jr.,  as  administrator,  with  the  will  annexed,  of  B.^ 
S.  Rathbone.  John  Harrison  was,  by  the  will  of  Ruth  S.  Rath- 
bone,  appointed  her  executor.  He  died,  and  Dennis  McMahon, 
jr.,  the  plaintiff,  was  made  administrator,  with  the  will  annexed. 
The  defendant,  Thomas  E.  Allen,  was  the  agent  of  John  Har- 
rison in  his  lifetime,  and  was  appointed  his  executor  upon  his 
death.  The  object  of  this  action  w^as  to  compel  the  defendant, 
as  agent  of  John  Harrison,  to  account  for  the  moneys  received 
by  him  as  such  agent,  on  account  of  the  estate  of  Ruth  S.  Rath- 
bone.  The  defendant,  though  executor  of  John  Harrison,  was 
not  sued  as  such  by  the  original  complaint. 

On  the  trial  before  the  referee,  he  was  of  the  opinion  that  it 
was  necessary,  in  order  to  procure  a  final  accounting,  to  bring 
in  the  defendant  in  his  capacity  as  executor ;  and  upon  his  report 
to  that  effect,  the  plaintiff  moved,  at  special  term,  for  leave  to 
file  a  supplemental  complaint  partly  for  that  purpose.  The  pro- 
posed complaint  also  contained  an  allegation  that,  in  April, 
1850,  which  was  shortly  before  the  commencement  of  this  suit, 
one  Solomon  Kipp,  who  had  been  trustee  for  the  separate  estate 
of  Ruth  S.  Rathbone,  assigned  the  trust  estate  to  the  plaintiff. 
And  it  prayed  relief  against  the  defendant  both  as  agent  and 
executor  of  John  Harrison,  and  a  final  accounting  from  him  in 
both  capacities.  The  motion  was  denied  at  special  term,  and 
the  plaintiff  appealed. 
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Dennis  JfcAfahon,  jr.^  appellant,  in  person. 

I.  The  defendant  was  not  even  entitled  to  notice  of  tho  mo- 
tion for  leave  to  file  a  supplemental  complaint.  If  he  has  any 
objection,  he  could  defend  by  answer  or  demurrer.  Such  was 
the  old  practice.  Pendleton  v.  Faj/^  3  Paige,  206 ;  Eager  v.  Price^ 
2  Paige,  333 ;  Lawrence  v.  Bolton,  S  Paige,  294 ;  Green  v.  Baies^ 
7  How.  Pr.  E.  296.  And  it  is  applicable  under  the  Code,  being 
consistent  therewith.     Code,  §§  468  and  471. 

n.  Even  were  the  defendant  en  tided  to  netice  of  the  motion, 
he  has  no  right  to  litigate  on  the  motion  the  merits  of  the  supple- 
mental bill,  such  as  whether  there  is  any  foundation  for  the 
jttiginal  complaint,  or  whether  there  will  be  any  foundation  for 
tUe  supplemental  bill.  Such  matters  can  only  be  discussed  on 
the  final  decree  upon  the  original  and  supplemental  bill,  and 
the  issues  joined  on  them.  Pendleton  v.  Fay^  8  Paige,  204 ;  LaiV' 
rence  v.  Bolton,  ibid.  294 ;  DooliUh  v.  Gookin,  10  Verm.  265 ;  CW- 
ton  V.  CarlisU,  5  Madd.  E.  427 ;  Welford's  Eq.  PI.  188,  el  seq. 

III.  All  the  court  could  inquire  on  this  motion  was,  is  there 
an  apparent  necessity  for  the  supplemental  bill  under  section 
122  of  the  Code,  taken  in  connection  with  sections  173  and  177, 
and  277  and  273. 

IV.  That  apparent  necessity  is  sufficiently  shown  by  the 
opinion  of  the  referee,  Butler  v.  Ghauvil  (5  Russ.  42),  which 
decision  and  recommendation  was  based  on  the  similar  action 
in  an  analogous  case  of  CoU  v.  Lamier  (9  Cowen,  320),  and 
opinion  of  Betts,  Chancellor,  on  p.  334. 

V.  No  prejudice  could  accrue  to  the  defendant  by  adding  the 
party,  as  the  cause  must  stand  or  fall  by  the  original  bill.  On 
the  other  hand,  it  benefits  the  plaintiff  in  preventing  a  circuity 
of  action,  and  enables  the  parties  in  this  action  to  settle  the  en« 
tire  controversy  in  one  action,  10  Vermont,  265;  Johnson  v. 
,Snyder,  7  IIow.  Pr.  R.  395 ;  Ilornfager  v.  Homfager^  6  ibid.  13  ; 
Beek  v.  St(j)hain  and  others,  9  ibid.  193. 

Albert  ilaOiews,  for  the  respondent. 
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L  The  granting  or  refusing  the  application  to  file  a  supple- 
mental complaint  rested  in  the  sound  discretion  of  the  judge  at 
special  term,  and  the  order  made  by  him  is  not  tlie  subject 
of  appeal.  Code,  §  177;  Rogers  v.  Hbsacksj  Ac,  18  Wend.  R. 
830 ;  Rogers  v.  Ualsey^  ibid.  350 ;  Lansing  v.  Russel,  4  Cow.  S. 
T.  a.  213 ;  DeUtplaine  v.  Lawrence,  3  Com.  11.  301 ;  Gray  v.  Fox^ 
1  Code  E.  334 ;  Cook  v.  Dickinson^  5  Sand.  663 ;  21iompson  v. 
Slarkivealher,  2  Code  R-  41 ;  Si.  John  v.  West,  3  ibid.  85 ;  Seely 
V.  Chiilenden,  10  Barb.  R.  303 ;  Perry  v.  Moore,  3  Code  R,  221 ; 
Bryan  v.  Breenan,  7  How.  Pr.  R.  359 ;  Dean  v.  Empire  Mutual 
Ins.  Co.  9  ibid.  69;  Fitch  v.  Livingstone,  4  Sand.  R  712 ;  Voor* 
hies'  Code,  1855,  §  349— note. 

II.  The  gross  ladies  «f  the  plaintiff  in  making  this  application 
forbid  its  being  granted.  All  the  facts  were  known  to  him  »- 
fore  filing  bis  original  comphiint,  except  one,  and  that  one  was 
known  to  him  in  April,  1853.  Code,  §  177 ;  Pendleton  v.  Fay, 
S  Paige,  204;  Rogers  v.  Roger.%  1  ibid.  424;  Whiimarsh  v. 
CamjjbeU,  2  ibid.  67 ;  Verphnk  v.  Merchants^  Ins.  Co.,  1  Ed  w.  46 ; 
Pendnck  v.  While,  1  Metcalf  R.  67. 

in.  The  proposed  supplemental  complaint  is  based  iipon  new 
&cts,  upon  which  (if  the  plaintiff's  theory  be  correct)  a  judg- 
ment may  be  had,  without  reference  to  the  original  complaint. 
The  original  complaint  is  wholly  defective,  and  shows  no  cause 
of  action  against  the  defendant  therein.  In  either  case,  the 
plaintiff  should  commence  a  new  action.  Smilh  y.  Edmonds,  X. 
Leg.  Obs.  185;  Milner  v.  Milner,  2  Edw.  N.  C.  R.  144;  Lloyd 
V.  Brewster,  4  Paige,  538 ;  Bynie  v.  Byrne,  2  Dunri.&  Warren,  71; 
Coleman  v.  McMwde,  5  Randolph,  51.. 

When  the  plaintiff  commenced  suit  he  had  no  cause  of  ac- 
tion against  any  person — no  executor  having  been  appointed  of 
the  will  of  John  Harrison. 

IV.  To  entitle  the  plaintiff  to  file  a  supplemental  complaint, 
it  must  be  in  respect  o/t/ie  same  title  in  tlie  same  person,  as  stated 
in  the  original  bill.  Here  it  is  totally  different.  It  is  a  new 
case.  Story's  Eq.  Pleadings,  339;  2hok!n  v.  Lellibridje,  Cooper's 
Cy.  Cases,  43 ;  PraU  v.  Bacon,  10  Pick.  R.  222. 
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y.  The  claim  against  the  defendant,  as  executor,  is  a  claim 
" against  a  trusteej^  and  cannot  be  united  with  a  claim  against 
him  individually.  Code,  §  167 ;  Dix  v.  BackersUme^  12  Wend. 
648. 

1.  The  causes  of  action  are  wholly  distinct,  and  the  proposed 
complaint  multifarious.  Davovl  v.  Fanning^  4  John.  Cy.  R.  199 ; 
Butts  V.  Oreening,  5  Paige,  254 ;  Murray  v.  Hay^  1  Barb.  Cy. 
R.  59 ;  Jackson  v.  Forrest^  2  ibid.  576 ;  Story's  Eq.  Pleadings, 
274  (a.) 

VL  If  the  supplemental  complaint  were  allowed,  it  could  only 
be  on  payment  of  costs  of  motion  and  appeal,  and  all  costs  sub- 
sequent to  issue.  Dovmer  v.  Thompson^  6  Hill,  877 ;  Holmes  v. 
Ij^sing^  1  John.  Chy.  Cases,  248 ;  Teraking  v.  Engel^  1  How,  Pr, 
E.  5  ;  Travis  v.  ffadden,  ibid.  57 ;  Warren  v.  CampbeU,  ibid.  61 ; 
Coffing  V.  Tripp^  ibid.  115 ;  Lignes  v.  iVbJfe,  ibii  226 ;  Tomlin- 
son  V.  Wiley^  ibid.  247 ;  Bank  of  ChilicoUte  v.  Dodge^  2  Pr.  R 
43  ;  Carvier  v.  DeOay,  3  Pr.  R  173 ;  Brovm  y.  Babcock,  8  Pr.  R 
805 ;  People  v.  Holmes,  5  Wend.  R  191. 

Brady,  J.  — Tt  would  be  sufficient,  perhaps,  to  state  that  the 
motion,  on  which  the  order  appealed  from  was  made,  was  for 
leave  to  filer  a  supplemental  complaint  containing  one  material 
allegation  at  least  which  was  known  to  tlie  plaintiff  when  this 
action  was  commenced,  namely,  that  he  had  been  made  the  as- 
signee of  the  trustee,  Solomon  Kipp,  in  the  manner  and  by  the 
authority  for  that  purpose,  and  to  the  end  set  forth  in  such  alle- 
gation, which  was  an  objection  to  the  leave  sought  by  the  mo- 
tion. The  section  of  the  Code  (177)  allowing  parties  litigant,  on 
motion,  to  make  supplemental  pleadings,  applies  only  where  the 
facts  occur  after  the  former  pleading,  or  where  the  party  tvas  ig- 
norant of  them  when  such  former  pleading  was  made.  Houghton 
V.  Skinner,  5  How.  Pr.  R.  420. 

There  is,  however,  another  objection  to  such  complaint,  and 
that  is,  that  it  prays  relief  against  the  defendant  in  his  individual 
capacity  and  as  executor  of  John  Harrison,  deceased  ;  not  in  ex- 
press terms,  it  is  true,  but  in  language  sufficiently  broad  for  that 
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purpose,  praying  as  it  does  '^  that  this  court  may  settle  the  whoh 
controversy  now  subsisting  between  the  plaintiff  and  the  defendant,^* 
and  that,  too,  after  an  allegation,  which  is  new,  that  the  de- 
fendant, since  the  commencement  of  this  action,  became  such 
executor.  There  is  no  doubt  that  this  action  cannot  be  main- 
tained against  the  defendant  individually  and  as  an  executor. 
"His  rights,"  as  said  by  Judge  Woodruff,  "in  these  separate 
characters  are  distinct,  and  his  relations  to  this  plaintiff,  as  well 
as  to  those  who  are  interested  in  the  estate  of  his  testator,  are 
distinct **  Besides  this,  the  judgment  would  be  different  in  many 
respects,  and  the  rule  as  to  costs  dependent  not  on  the  plaintiff's 
success  alone,  which  would  follow  if  the  defendant  were  sued  as 
an  individual,  but  on  the  conduct  of  the  defendant,  or  on  refer- ^ 
ence  to  the  special  circumstances  contemplated  by  the  statute 
relative  to  that  subject 

Again,  it  seems  to  have  been  the  well  settled  rule  in  equity, 
that  leave  to  file  a  supplemental  complaint  was  never  granted 
where  the  object  could  be  accomplished  by  amendment.  1  VoL 
Hoff.  Ch.  Pr.  898;  1  Smith's  Ch.  Pr.  526;  Mitford's  PL  60. 
And,  in  courts  of  common  law  jurisdiction,  the  defect  of  a  plead- 
ing was  always  cured  by  amendment,  when  the  amendment  was 
proper  and  allowable* 

The  allegation  of  the  plaintiff's  character,  derived  from  the 
assignment  by  Kipp,  is  a  feet  which  was  known,  as  stated,  when 
this  action  was  commenced,  and  would  have  formed  the  subject 
of  amendment  under  either  of  the  old  systems,  but  could  not 
have  been  averred  by  way  of  supplemental  bill  in  equity. 

It  is  not  necessary  to  consider  the  various  questions  involved 
in  the  points  submitted  on  the  appeal,  the  objections  alreudy 
stated  to  the  relief  asked  by  the  motion  being  sufficient  to  ros- 
tain  the  order  of  Judge  Woodru£^  and  that  order  must  be  af- 
firmed, with  $10  costs. 

Order  affirmed. 
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LuDWiG  PoocK  V.  Louis  Miller. 

In  an  action  against  a  husband  Tor  clothing  furnislied  to  his  infant  cbOdren,  the 
opinion  of  a  witness  that  tlioy  were  necessary  for  them  is  not  safficient  eTideoce 
of  that  fact  The  circnmstancefl  which  rendered  the  famishing  of  the  goodB 
necessary  sliould  be  shown. 

To  sustain  such  an  action,  it  must  appear  that  the  articles  supplied  were  famished 
with  the  assent,  or  by  the  authority  of  the  father,  or  to  keep  the  children  book 
absolute  want,  or  that  there  was  absolute  necessity  for  them. 

Appeal  by  plaintiff  from  a  judgment  of  the  Fourth  District 
Court.  This  action  was  brouglit  by  the  plaintiff  as  assignee  of 
«.ne  Frederick  Wellmann,  to  recover  for  clothing  furnished  to 
the  infant  children  of  the  defendant.  The  plaintiff  proved  that 
the  goods  were  delivered  to  the  minor  children  of  the  defendant; 
that  the  prices  charged  were  reasonable  and  fair  prices,  and  the 
assignment  of  the  claim  to  the  plaintiff;  and  one  of  the  wit* 
nesses  (the  assignor  of  the  claim)  testified  tl)at  "  the  clothing  was 
necessary  for  the  sons  of  the  defendant."  On  this  evidence  he 
rested.  The  justice  dismissed  the  complaint,  and  the  plaintiff 
appealed. 

James  McGay^  for  the  appellant 

Niles  and  Bagley,  for  the  respondent,  cited,  in  support  of  the 
position  that  the  evidence  was  not  suflScient  to  warrant  a  re- 
cover^',  the  following  cases:  Vamey  v.  Young^  11  Verm.  258; 
Ilunl  V.  Thompson,  8  Seaman,  179 ;  A7)gel  v.  McLellan,  16  Mass. 
28 ;  Mortimer  v.  Winght,  6  Mees.  &  W.  482 ;  Van  Valkenburgh 
v.  Watson,  13  John.  B.  480 ;  Baker  v.  Keen,  2  Stark.  R.  601. 

Brady,  J. — The  justice  did  not  err  in  granting  the  nonsuit 
Tlic  evidence  was  not  sufficient  to  charge  the  defendant  for  the 
the  clothes  fiirnisheJ  his  children.  Proof  by  the  witness,  Well- 
mann, that  they  were  necessaries  does  not  establish  that  fiict 
legally,  in  reference  to  the  liability  of  the  parent.     Clothing  is 
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necessary,  but  whether  any  particular  clothing  is  necessary  or 
not  depends  wholly  upon  circumstances,  which  should  be  shown. 
If  the  defendant  provided  sufficient  clothing  for  his  infant  chil- 
dren, then  that  furnished  by  the  plaintiff  was  not  necessary  in 
legal  contemplation,  and  no  recovery  could  be  had  for  it  on  the 
mere  statement  of  a  witness  to  the  contrary. 

It  is  not  sufficient  to  charge  the  parent  to  show  that  the  chil- 
dren supplied  were  minors,  and  that  the  articles  furnished  were 
necessary  articles.  Some  assent  or  authority,  by  or  from  him, 
must  be  shown  (Story  on  Con.  §  70,  and  numerous  cases  there 
cited ;  1  Vol.  Parsons  on  Contracts,  253),  unless  there  is  proof 
that  the  articles  sold  were  delivered  to  the  infiints  to  keep  them 
from  absolute  want,  or  that  there  was  absolute  necessity  for  thci^^ 
use.  No  evidence  of  either  of  these  elements  appears  in  the^ 
return. 

A  parent  is  under  a  natural  obligation  to  furnish  necessaries 
for  his  in&nt  children,  and,  if  he  neglects  to  do  so,  a  {person  who 
supplies  them  confers  a  benefit  on  the  delinquent  parent,  for 
which  the  law  raises  an  implied  promise  to  pay  on  the  part  of 
such  parent  But  what  is  actually  necei^sary  will  depend  on  the 
precise  situation  of  the  infant,  and  whidi  the  parly  giving  the 
credit  must  be  acquainted  wiili  ai  his  peril — {Van  Valkenburgh  v. 
Watson^  13  John.  480) — and  must  prove  to  maintain  his  action. 

Judgment  affirmed. 


Hector  Courtois  v.  L.  F.  HAsnisoN,  Treasurer  of  the  Young 
Men's  Democratic  Union  Club. 

In  mpplomcntaiy  proceedings,  the  jud;i^  at  chambera,  before  whom  the  order  ^ 
retunicd,  may  vacate  it  on  motion  of  the  summoned  party,  if  the  afDdavit  on 
which  it  is  fjundod  ia  insufiScient,  or  if  for  any  reason  it  appears  to  have  been 
Improtidently  granted. 
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It  is  too  lato,  after  jadgment  against  a  defendant  as  treasurer  of  a  Joint  stock  asso- 
ciatioH,  and  in  supplementary  proceedings  to  enforce  the  payment  of  the  judg^ 
ment,  to  raise  tlie  objection  that  they  are  not  such  an  association  witliin  tfae 
moaning  of  the  statute. 

Nor  can  tliis  court,  in  such  proceedings,  founded  upon  a  judgment  of  the  Marine 
Gonrt,  go  behind  the  record,  and  take  into  consideration  affidavits,  or  the  judge*fl 
certificate,  that  he  ordered  judgment  against  the  defendant  individually,  and  that 
it  was  entered  against  him  as  an  officer  of  such  association  by  mistake.  If  such 
an  error  has  been  committed,  application  for  relief  must  be  made  to  the  court  in 
winch  the  judgment  was  rendered. 

Proceedings  supplementary  to  execution,  under  §  294  of  the  Code,  may  be  taken, 
to  compel  the  treasurer  of  a  joint  stock  association  to  submit  to  an  examination, 
upon  the  allegation  that  he  is  indebted  to  it,  though  the  judgment  is  entered 
against  him  as  treasurer  of  such  association,  and  the  action  was  commenced  by 
the  service  of  summons  upon  him  under  the  act  of  184.9. 

^  Appeal  from  an  order  dismissing  an  ordet  for  the  examination 
of  a  debtor  of  a  judgment-debtor  in  supplementary  proceedings. 
The  plaintiff  recovered  a  judgment  in  the  Marine  Court,  which 
was  entered  there,  and  subsequently  docketed  against  L.  F.  Harri- 
son, Treasurer  of  the  Young  Men's  Democratic  Union  Club.  Exe- 
cution was  issued  upon  the  judgment.  While  it  was  still  in  the 
hands  of  the  sheriff,  the  plaintiff,  on  the  usual  affidavit,  that  L. 
F.  Harrison  had  property  of  the  defendant's  in  his  possession  ex- 
ceeding $10  in  value,  obtained  an  o^:der  for  his  examination. 
Upon  the  return  of  this  order  Harrison  moved  to  dismiss  it,  and 
to  sustain  the  motion  offered  in  evidence  an  affidavit  and  the 
certificate  of  the  judge  who  tried  the  cause,  for  the  purpose  of 
showing  that  on  the  trial  it  was  objected  that  the  Young  Men's 
Democratic  Union  Club  did  not  constitute  a  joint  stock  asi»ocia- 
tion,  within  the  meaning  of  the  act  of  1849,  and  that  no  action 
could  be  maintained  against  L.  F.  Harrison  as  treasurer  thereof, 
That  the  objection  was  sustained,  but  that  the  judge  ordered 
judgment  against  L.  F.  Harrison  persondly^  '  These  papers  the 
judge  before  whom  the  motion  was  made  refused  to  consider. 
But  he  dismissed  the  order  upon  the  ground  that  the  provisions^ 
as  to  supplementary  proceeding??,  did  not  apply  to  the  case  of  a 
judgment  against  a  joint  stock  association.  From  this  order  the 
plaintiff  appealed. 
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Coortois  v.  Harrison. 
Louis  H.  Pignoletj  for  appellant. 

Edw.  TFl  ConCj  for  respondents,  cited  Morgan  v.  N.  Y.  and 
Albany  R  R.  Go.,  10  Paige,  290;  Hinds  v.  Niagara  Falls  R  R 
Co.j  10  How.  Pr.  R.  487,  to  the  proposition  that  supplementarj 
proceedings  could  not  be  taken  against  a  corporation. 

Ls^GRAHAM,  FuRST  JuDGE. — The  plaintiff  recovered  against 
the  defendant  a  judgment  in  the  Marine  Court,  under  the  statute 
of  1849,  chapter  258,  and  filed  a  transcript  with  the  county  clerk. 
Aft43r  issuing  an  execution,  he  commenced  supplementary  pro- 
ceedings to  enforce  the  payment  thereof.  The  order  obtained 
was  against  L.  F.  Hamson,  as  a  person  having  property  in  ^k, 
possession  of  the  judgment-debtor's  exceeding  in  value  $10.  On 
the  return  of  the  order,  the  judge  at  chambers,  on  defendant's 
motion,  discharged  it,  from  which  the  plaintiff  appeals. 

There  is  no  force  in  the  objection,  that  the  judge  could  not, 
on  the  papers,  discharge  the  order.  These  orders  are  granted 
exparte^  and  the  first  opportunity  the  defendant  has  to  be  heard 
is  on  the  return  of  the  order.  If  the  affidavit  on  which  the  oj-der 
.  was  granted  was  insufficient,  or  if  for  any  cause  the  order  was 
improvidently  made,  the  judge  ought  to  vacate  it,  and  it  is  the 
right  of  the  defendant  to  liave  such  a  motion  under  such  cir- 
cumstances granted. 

There  may  be  some  doubt  whether  the  Young  Men's  Demo- 
cratic Club  is  a  joint  stock  company  or  association  within  the 
meaning  of  the  statute.  It  can  hardly  be  contended  that  every 
political  association  or  committee  is  to  be  considered  a  joint  stock 
association.  But  whether  it  is  so  or  not,  it  is  too  late  for  the 
defendants  in  this  proceeding  to  raise  the  objection.  It  should 
have  been  done  on  the  trial,  and,  if  overruled  there,  the  defend- 
ants should  have  appealed.  Not  having  done  so,  the  judgment 
on  this  proceeding  is  conclusive  against  them. 

It  is  said,  however,  that  the  judge  did  so  decide,  and  ordered 
judgment  against  the  defendant  Harrison  individually,  and  affi- 
davits and  the  judge's  certificate  to  that  effect  are  submitted. 
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The  judge  rightly  disregarded  these  papers.  If  the  judgment 
was  erroneously  entered  up  in  the  Marine  Court,  we  .cannot  go 
behind  that  judgment  and  correct  errors  which  can  only  be  done 
by  that  court.  The  defendants  must  apply  to  the  Marine  Court 
for  relief  The  only  question,  therefore,  that  is  of  any  import- 
ance on  this  appeal  is,  whether  this  proceeding  can  be  resorted 
to  upon  a  judgment  recovered  against  a  joint  stock  associatioa 
under  the  statute  of  1849. 

It  is  settled,  that  if  the  judgment  was  against  a  corporation, 
the  remedy  by  supplementary  proceedings  is  improper,  and  that 
the  plaiutiflF  should  resort  to  the  remedy  provided  by  the  Re- 
vised Statutes,  lliiids  v.  The  Canandaigua  and  Niagara  Falls 
i^li.  Co.,  10  How.  Pr.  B.  487. 

Tiie  judgment  in  this  case  is  not  against  any  individual.  It 
is  against  the  club  only  as  a  joint  stock  association.  The  mem- 
bers of  that  club  are  not  defendants,  any  more  than  stockholders 
in  a  corporation  are  defendants  when  the  action  is  brought 
against  the  corporation.  They  are  not  personally  liable,  nor 
can  their  individual  property  be  reached  by  such  a  judgment. 
If  it  were  otherwise,  it  would  be  a  very  unnecessary  provision 
in  the  act  to  reserve  to  the  plaintiff  the  right  to  proceed  against 
the  individual  members,  as  is  prescribed  in  the  fourth  section. 
The  insertion  of  the  name  of  the  treasurer  as  defendant  does  not 
make  him  in  any  way  responsible,  but  merely  provides  for  com- 
mencing the  action  in  the  same  way  as  the  free  banking  statute 
directs  that  actions  may  bo  commenced  against  the  president  of 
the  institution  as  such.  In  neither  case  does  any  personal  lia- 
bility attach  to  the  individual.  'J  his  proceeding,  then,  is  under 
the  294th  section  of  the  Code.  It  does  not  limit  the  remedy  to 
any  county  in  which  the  debtor  resides,  nor  is  it  required  that  it 
should  appear  in  the  affidavit  that  the  execution  has  been  issued 
to  the  sheriff  of  such  county.  Such  has  been  the  construction 
given  to  this  section  in  The  People  v.  Norton  (4  Sand.  S.  C  R. 
640). 

The  reasons  assigned  by  the  court,  why  proceedings  cannot  bo 
taken  under  section  292  against  the  corporation,  have  no  appli- 
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cation  to  section  294.  The  judge  says  that  section  292  "pro- 
vides for  the  order  when  the  execution  has  been  issued  to  the 
county  where  the  debtor  resides,  &c.  This  evidently  refers  to  a 
judgment  against  a  natural  person,  who  has,  or  is  capable  of  hav- 
ing a  residence,  &c."  **  A  corporation,  being  a  mere  artificial 
being,  can  have  no  residence ;  and  this  jurisdictional  fact  can 
never  be  shown  in  the  case  of  an  execution  against  such  a  de- 
fendant." 

In  section  294,  no  such  jurisdictional  fact  is  necessary,  and 
there  is  no  diflSculty  in  complying  with  all  the  requisites  of  that 
section  against  a  corporation  or  joint  stock  association,  as  well 
as  against  individuals.  The  case  is  a  stronger  one  also  against 
joint  stock  associations,  because  the  provisions  of  the  RevigBj 
Statutes  as  to  the  sequestration  of  the  property  do  not  apply  to  any 
other  bodies  than  corporations ;  and  if  this  section  is  held  to  be 
inapplicable  to  such  associations,  there  is  no  means  of  enforcing 
the  payment  of  such  judgments  except  by  execution. 

It  is  said  that  Harrison,  against  whom  the  order  was  made,  is 
a  defendant,  and  therefore  not  subject  to  such  an  examination. 
I  have  already  remarked  that  the  individual  members  are  not 
defendants,  and  cannot  be  proceeded  against  as  such.  Any  one 
of  them  who  holds  the  property  of  the  association  may,  I  think, 
be  examined,  whether  named  as  an  officer  or  not.  The  object 
is,  to  ascertain  the  property  of  the  association,  not  of  Harrison, 
and  the  examination  should  be  confined  to  that  limit. 

I  think  the  order  appealed  from  should  be  reversed,  and  the 
witness  be  required  to  submit  to  an  examination. 

As  the  question  is  new,  no  costs  should  be  allowed  on  this 
uppeal. 

Order  reversed. 

Vol.  L  8  I 
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Adolphus  Lewando  v.  Thomas  Dukhau  and  Fbedebiok 

Ddcon. 

Eveiy  action  sboold  be  proflecuted  in  the  name  of  the  real  party  in  interest ;  and 
where  the  action  was  brought  bj  an  assignor  of  the  original  daimant,  and  the 
evidence  showed  that  another  person  was  to  share  m  the  proceeds  of  the  judg- 
menty  A^U,  that  the  complaint  should  have  been  dismissed,  although  the  assign- 
ment to  the  plaintiff  was  in  writing  and  under  seal 

Appeal  by.  defendants  from  a  judgment  of  the  Marine  Court. 
This  action  was  brought  by  the  plaintiff  as  assignee  of  one  C. 
ftjpgliey  to  recover  the  value  of  a  trunk  and  contents  from  the 
defendants,  who  were  owners  of  the  ship  "Harmonia,"  onboard 
which  it  was  shipped  by  C.  Broglie  at  Havre,  to  be  carried  to 
New  York,  it  never  having  been  delivered  there.  The  assignor 
being  placed  on  the  stand  as  a  witness,  proved  an  assignment  in 
writing  and  under  seal,  by  himself  to  the  plaintiff;  but,  upon 
erofis-examination,  testified  that  he  received  $100  as  the  con- 
sideration for  the  assignment,  and  that  the  plaintiff  and  the  as- 
signor's brother-in-law  were  to  have  one-half  of  the  judgment. 
The  defendant's  counsel  moved  to  dismiss  the  complaint,  upon 
the  ground  that  the  action  was  not  brought  in  the  name  of  the 
real  party  in  interest  The  motion  was  denied,  and  judgment 
having  been  rendered  for  the  plaintifl^  the  defendants  appealed 
on  that  and  other  grounds. 

Charlee  H.  HurU,  for  the  appellants. 

John  0.  Bobimon^  for  the  respondent 

Brady,  J. — ^Broglie,  the  assignor,  stated,  on  his  cross-examin- 
ation, that  he  received,  as  a  consideration  for  the  assignment  of 
his  claim  against  the  defendants,  the  sum  of  $100,  and  that  the 
plaintiff,  to  whom  the  claim  was  assigned,  and  the  assignor's 
brother-in-law  were  to  have  one-half  of  the  judgment.    The  de- 
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fendants  moved  for  a  nonsuit)  on  the  ground  that  the  action 
should  have  been  brought  in  the  name  of  the  real  parties  in 
interest.  The  objection  was  well  taken,  and  the  complaint 
should  have  been  dismissed. 

The  assignment  to  the  plaintiff  was  under  seal,  it  is  true,  but 
no  objection  to  the  examination  of  the  assignor  on  this  branch 
of  the  case  was  taken,  and  the  plaintiff  is  pppduded  by  his  an- 
swers. 

We  have  decided  in  Hastings  v.  McKinley  (1  E.  D.  Smith, 
273),  that  whether  the  plaintiff's  title  be  legal  or  equitable,  if  he 
have  the  whole  interest  he  may  maintain  an  action.  The  plain- 
tiff had  not  the  whole  interest.  He  and  the  brother-in-law  of 
the  assignor  were  to  have  one-half  of  the  judgment.  The  .wit- 
ness did  not  state  that  each  was  to  have  one-balf  of  the  juag- 
ment,  and  may  be  understood  to  have  meruit  one-half  of  the 
judgment  to  them  collectively,  reserving  the  other  half  to  him- 
self. However  this  may  be,  it  is  clear  that  the  plaintiff  had  not 
the  whole  interest,  and  that  this  action  could  not  be  maintained 
in  his  name. 

Sections  111  and  118  of  the  Code  do  npt  contain  any  class  of 
exceptions  which  will  save  the  plaintiff's  case  in  this  respect 
The  contract  was  not  made  for  the  benefit  of  the  assignor's 
brother-in-law  exclusively,  but  for  his  benefit  and  the  benefit  o^ 
the  plaintiff;  thus  creating  a  joint  interest  in  the  recovery,  and 
not  an  interest  for  the  brother-in-law  in  the  nanie  of  the  plaintiff. 

If  the  plaintiff  could  be  regarded,  as  to  the  brother-in-law's 
interest,  a  trustee  of  an  express  trust  within  section  113,  this 
action  could  not  be  maintained  in  its  present  form.  The  plain- 
tiff's recovery  must  be  secundum  cdlegataj  and  he  has  made  no 
allegation  of  any  other  than  an  individual  claim  against  the  de- 
fendants. 

This  view  being  fatal  to  the  judgment,  it  is  not  nexjessary  xo 
consider  the  other  questions  presented,  and  the  judgment  must 
be  reversed. 
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Ferdinand  Murling  v.  William  Grots, 

Where  the  jostioe  dispoeed  of  the  business  before  him,  and  a  defendant  who  waa 
waiting  asked  for  the  canse  in  which  he  had  been  summoned,  and  was  informed 
bj  the  justioe  that  he  had  no  such  cause,  and  he  thereupon  left  the  court,  heldf 
that  the  plaintiff  could  not  aiterwards  proceed  with  the  cause  in  the  defendant's 
absence. 

Appeal  by  defendant  from  a  judgment  of  the  First  District 
Courts  entered  against  him  by  default.  The  facts  appear  in  the 
opinion  of  the  court. 

yfillan  if.  Sniffin,  for  the  appellant. 

S.  Bennett  Ackei^man^  for  the  respondent. 

Ingraham,  First  Judge. — In  this  case,  on  the  return  of  the 
summons,  the  parties  appeared,  and  after  the  justice  had  called 
his  eases,  the  defendant's  counsel  applied  for  this  case,  and  waa 
informed  by  the  justice  that  he  had  no  such  case,  as  all  the  cases 
had  been  called  and  disposed  of,  and  thereupon  he  left  the  court 
with  his  witnesses.  Afterwards  the  papers  were  found,  and  the 
case  was  adjourned  to  another  day.  The  plaintiff's  attorney 
made  oath  that  he  had  served,  on  the  defendant's  attorney,  a 
notice  of  the  adjournment.  This  is  denied  by  the  defendant's 
attorney,  who  states  he  had  no  notice  of  any  adjournment.  On 
the  adjourned  day  the  plaintiff  took  a  judgment  by  defeult 

I  am  not  satisfied  that  the  justice  had  any  authority  to  proceed 
in  the  case  after  dismissing  the  defendant  On  the  contrary, 
after  the  defendant  has  appeared  and  been  dismissed  by  the 
court,  the  safer  course  is  to  serve  a  new  summons.  If  the  prac- 
tice is  sanctioned  which  was  adopted  in  this  case,  it  will  open  a 
door  to  great  frauds  in  the  service  of  notices,  .^om  which  no 
relief  can  afterwards  be  obtained,  for  want  of  power  in  the  oouri 
below  to  open  a  judgment  obtained  by  improper  means. 

Judgment  reversed. 
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Phillip  Oelhaar  t;.  George  Boss  and  M.  M.  Stanisls. 

Parol  proof  of  the  oontenta  of  a  cbatt^  zoortgage  haying  been  given  upon  the  trial 
without  objectLon,  heU  that  the  objection  could  not  be  taken  upon  appeal. 

The  interest  of  a  mortgagor  in  chattels,  before  default,  may  be  levied  on  and  Bold 
under  execution.  But  where,  after  default  in  the  mortgage,  it  is  foreclosed,  and 
the  property  passes  into  the  possession  of  the  mortgagee,  the  officer  becomes  a 
trespassei,  if  he  aeUs  the  property  and  deUvers  possession  to  a  third  person,  and 
is  liable  in  damages  to  the  mortgagee  therefor. 

When  a  defendant  seeks  to  justify  the  taking  of  personal  property  under  an  execu- 
tion against  a  person  other  than  the  plaintiff  it  is  not  sufficient  to  produce  the 
execution;  the  judgment  on  which  it  was  issued  must  also  be  proved. 

Appeal  by  the  defendants  from  a  judgment  of  the  Seventh 
District  Court  This  was  an  action  to  recover  damages  for  the 
unlawful  taking  of  personal  property.  The  defendants  justified 
the  taking  under  an  execution  against  William  Gelhaar.  The 
evidence  showed  that  William  Gelhaar  was  the  original  owner 
of  the  property,  which  consisted  of  the  contents  of  a  drug  store. 
That  he  gave  a  chattel  mortgage  upon  it  to  Phillip  Gelhaar 
on  the  4th  of  December,  1855.  That  on  the  17th  of  December 
an  execution  was  issued  out  of  the  Sixth  District  Court  against 
William  Gelhaar  in  favor  of  the  defendant  George  Boss,  and  was 
levied  by  the  defendant  M.  M.  Staniels,  a  constable  of  the  city, 
on  the  property  in  question  on  the  19th  of  December.  The  goods 
were  not,  however,  removed  from  the  store.  At  the  time  of  the 
levy  the  mortgage  was  due ;  the  mortgagee  was  in  possession  of 
the  property,  and  had  taken  proceedings  to  sell  it.  These  &cts 
were  known  to  the  constable  at  the  time  of  the  levy.  On  the 
3d  of  January,  1856,  they  were  sold  under  the  chattel  mortgage 
by  Phillip  Gelhaar,  and  bought  in  by  him.  and  on  the  following 
day,  the  defendant  Staniels  having  been  indemnified  by  Boss, 
they  were  sold  by  him  under  the  execution.  They  were  subse- 
quently purchased  back  by  William  Gelhaar  for  $80,  for  which 
sum  the  justice  gave  judgment.  There  was  no  proof  of  the 
judgment  on  which  the  execution  was  issued,  nor  was  the  chat* 
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tel  mortgage  under  which  the  plaintiff  claimed  title  producei, 
but  no  objection  was  made  to  the  parol  proof  offered  of  its  ex- 
istence and  contents. 

William  B.  Stafford^  for  the  appellants. 

Diefendorf  and  Acker ^  for  the  respondent. 

iNaBAHAK,  FiKST  JuDChE.— The  plaintiff  claimed  title  to  per* 

sonal  property  under  a  mortgage.  Upon  the  trial  parol  proof 
of  the  contents  of  the  mortgage  was  given,  without  objection  on 
the  part  of  the  defendant  He  cannot,  therefore,  now  make  an 
o^l^tion  which  should  have  been  stated  to  the  justice  at  that 
time.  If  it  had  been  taken  on  the  trial,  the  objection  could  have 
been  obviated,  probably,  by  producing  the  original  mortgage. 
The  rule  is  well  settled,  that  such  objections  are  of  no  avail  un* 
less  made  at  the  trial.  On  this  account  the  motion  for  a  non- 
suit  was  properly  denied. 

There  is  no  doubt  that  the  interest  of  the  mortgagor,  before 
default  in  the  payment  of  the  mortgage,  may  be  levied  on  and 
sold  by  the  sheriff  or  constable.  1  Com.  295 ;  1  Kieman,  501, 
and  cases  there  cited.  There  is  no  evidence  that  such  was  the 
present  case.  On  the  contrary,  the  evidence  shows  that  the 
money  secured  by  the  mortgage  was  due,  and  the  plaintiff  had 
taken  measures  to  foreclose  the  mortgage,  and  was  in  possession 
of  the  property,  before  the  levy,  of  which  the  officer  had  notice. 
He  was  therefore  legally  in  possession  of  the  property,  and  the 
officer  as  well  as  the  party,  having  full  knowledge  of  these  facts, 
became  trespassers  when  they  sold  the  property  and  delivered 
possession  to  third  persons.  They  might  have  sold  the  interest 
of  the  mortgagor,  but  after  default  in  the  mortgage,  and  posses- 
sion on  the  part  of  the  mortgagee,  and  knowledge  thereof  by  the 
parties,  they  could  not  legally  go  further. 

There  is  also  a  more  serious  objection  to  the  defendants'  ap- 
peal, viz^  that  the  evidence  was  not  sufficient  to  make  out  any 
justification.   Both  in  the  answer  and  the  evidence,  they  attempt 
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to  justify  on  the  ground  that  the  goods  were  sold  under  an  exe- 
cution. The  proof  necessary  to  sustain  such  a  defence,  when  it 
appears  that  a  stranger  has  title  and  possession  of  the  property, 
is  not  complete  by  merely  producing  an  execution,  but  the  de- 
fendant jnust  also  prove  the  judgment  under  which  the  execu- 
tion was  issued.  High  v.  Wilson^  2  J.  R  46 ;  Parker  ,v.  Walrod^ 
16  Wend.  517.  No  such  evidence  was  offered,  and  the  justifi- 
cation in  this  respect  foiled.  The  plaintiff  was  entitled  to  re- 
cover any  damages  he  sustained  by  having  the  property  taken 
£rom  him. 

The  defendants  cannot  complain  that  the  justice  erred  in  adopt- 
ing the  lowest  value  as  the  amount  of  the  damages.  If  the  plain 
tiff  is  satisfied,  the  defendants  ought  to  be  also.  ip^ 

Judgment  affirmed^ 


John  Stewabt  and  others  v.  Thomas  B.  Smithson  and  others. 

In  an  action  to  restrain  the  defendants'  use  of  the  pUdntifis'  trade-mark  upon  an  ^ 
article  intrinsicallj  valuable^  it  is  no  defence  that  the  trade-mark  in  qaostion  is  a  \ 
false  and  fraudulent  one,  used  hj  the  plaintiff  with  intent  to  deceive,  and  that  the  I  • 
article  which  is  accompanied  hj  it  is  not  what  the  trade-mark  indicates  it  to  be.  I 

In  such  an  action  the  trade-marks  containing  these  words  respectively :— one  of  them, . 
"H.  A  M.V  patent  thread,  Bamsley,"  and'the  otheri  "  G.  k  W/s  celebrated  patent\ 
thread,  Berwick,"  hM^  that  it  was  no  defence  that  the  threads  were  not  patented,  | 
and  were  not  made  by  the  persons  whose  names  they  bore,  nor  by  their  assignees  I 
or  successors,  nor  at  the  places  designated  on  the  trade-marks,  but  that  the  trade- 1 
marks  were  fisilse  and  fraudulent;  and  a  motion  to  amend  the  answer,  by  insert- 1 
ing  aliegaticms  to  that  effect,  was  properly  denied.  ' 

Appeal  from  an  order  at  special  term,  denying  a  motion  for 
leave  to  amend  an  answer.  This  action  was  brought  to  enjoin 
the  defendants  from  using  the  plaintiflfe'  trade-mark,  and  fojf  an 
accounting. 

The  complaint  alleged  that  the  plaintiffe  were  the  inanufec-' 
turers  of  a  linen  thread,  called  "Hall  and  Moody's  patent 


120  COUBT  OF  COMMON  PLBA& 

Stewart  y.  Smithflon. 

thread,"  and  marked  "  Bamsley,"  which  was  well  known  in  the 
market  by  that  name,  and  to  which  a  trade-mark  of  that  name 
was  attached,  which  belonged  to  them,  and  which  they  had  nsed 
for  a  number  of  years.  Also,  that  they  were  the  manu&cturers 
of  another  kind  of  thread,  called  *'  Grant  and  Wilson's  oele 
brated  patent  thread,"  and  marked  "Berwick,"  to  which  that 
name  was  appended  as  a  trade-mark,  and  by  which  it  was  well 
known  in  the  market.  It  also  averred  that  the  defendants  were 
using  the  plaintiffe'  trade-mark  to  their  damage — selling  an  in- 
ferior thread,  and  at  a  lower  price,  but  marked  in  the  same  way. 

The  answer  consisted  mainly  of  a  denial  of  the  allegations  in 
the  plaintiffs'  complaint,  accompanied  with  averments  that  the 
thread  which  the  defendants  sold  was  manufactured  by  F.  W, 
sSyes  &  Co.,  in  Ireland,  and  was  sent  to  them,  and  sold  by 
them  as  agents  of  Hayes  &  Co. 

After  issue  joined,  the  defendants  moved  to  amend  their  an 
Bwer  by  adding  the  following  allegations : 

"  And  the  defendants,  on  information  and  belief,  state  that 
the  mark  claimed  by  the  plaintiff  and  set  out  in  the  third  sec* 
tion  of  the  complaint,  viz.,  *  Hall  and  Moody's  patent  thready 
Bamsley,'  was,  and  is  a  false  and  fraudulent  mark,  used  by  the 
plaintiffs  with  intent  to  deceive  and  defraud,  and  that  the  thread 
containing  said  mark,  sold,  or  kept  for  sale,  by  the  plaintiffs,  was 
not  and  is  not  patent,  and  that  no  patent  for  said  thread  has  ever 
existed.  Nor  was  said  thread  manufactured  by  Hall  and  Moody, 
nor  by  any  person  or  persons,  their  assignees  or  successors ;  nor 
was  said  thread  manufactured  at  or  brought  from  Barnsley — aU 
which  the  plaintiffs  well  knew." 

And  also  the  following  allegations  as  to  the  trade-mark  called 
" Grant  and  Wilson's  celebrated  patent  thread,  Berwick,"  viz.: 

"  And  the  defendants,  on  information  and  belief,  say  that  the 
mark  claimed  by  the  plaintiflfe,  and  set  out  in  the  ninth  section 
of  the  complaint,  viz.,  *  Grant  and  Wilson's  celebrated  patent 
thread,  Berwick,"  was,  and  is  a  false  and  fraudulent  mark,  used 
by  the  plaintifife  with  intent  to  deceive  and  defraud,  and  that 
the  thread  containing  said  mark,  sold  or  kept  for  sale  bj  the 
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plaintiff,  was  not,  and  is  not  patent  thread,  and  that  no  patent 
for  said  thread  has  ever  existed.  Nor  was  said  thread  manu- 
factured by  Grant  and  Wilson,  nor  by  any  other  person  or  per- 
sons, their  assignees  or  successors ;  nor  was  said  thread  manu- 
fiwtured  at  or  brought  from  Berwick — ^all  which  the  plaintifife 
well  knew." 

A  number  of  affidavits  were  introduced  on  the  part  of  the 
plaintiff,  on  the  motion,  for  the  purpose  of  contradicting  these 
allegations ;  but  their  consideration  is  not  necessary^ere,  inas- 
much as  the  motion  was  denied  upon  the  ground  that  the  pro- 
posed amendments  constituted  no  defence.  From  the  order 
denying  the  motion  the  defendants  appealed. 

Bobert  GftUerij  for  appellants. 

Martin  and  SmUha,  for  respondents. 

Brady,  J. — ^The  defendants,  in  the  amendments  which  they 
asked  leave  to  make  tc  their  answer  at  special  term,  have  not 
alleged  sufficient  facts  to  constitute  a  defence.  The  mere  &ct 
that  names  used  on  a  trade-mark  are  fictitious  would  not  au- 
thorize the  use  of  it  by  strangers.  The  question  to  be  deter- 
mined in  these  cases  is,  whether  the  mark  used  by  the  party 
daiming  the  protection  of  the  court  is  owned  by  him,  without 
regard  to  its  form,  which  such  party  has  a  right  to  design  ac- 
cording to  his  judgment  or  his  fancy.  If  the  defendants  had 
allied  that  the  firm  names  used  on  the  marki!  never  existed, 
that  would,  for  the  reason  stated,  furnish  no  justification  for 
their  use  of  it,  and  it  would  not  have  presented  a  defence  in  this 
aetion.  They  have  not  done  so,  however,  nor  have  they  alleged 
that  firms,  whose  names  do  appear  on  the  mark,  did  exist,  and 
that  the  use  of  their  names  by  the  plaintiflfe  was  wholly  unau- 
thorized. If  they  had  alleged  this,  then,  in  the  application  of 
the  maxim  potior  est  conditio  de/endeniis^  the  courts  might  relieve 
ihem  from  any  disturbance  by  the  plaintiflfe.  The  amendments 
offered  do  not  contain  anything  meritorious,  as  suggested  by 
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Judge  Woodrufl^  and  do  not  contain  a  BtricUy  legal  answer  to 
the  plaintiff'  claim.  Thia  is  a  sufficieiAt  reason  why  the  &yor 
of  the  court  should  not  be  extended  to  them,  and  the  order  of 
the  special  term  must  be  aflSrmed. 


Charles  L.  Stewabt  t;.  Febdinand  H.  Bock  and  others. 

In  an  action  to  recover  the  price  of  goods  sold  and  delivered,  the  defendant  may 
ahow  that  the  goods  sold  were,  by  the  contract,  to  be  delivered  in  good  shipping 
<^i;^rder,  and,  upon  a  breach  of  that  contract  on  the  part  of  the  plaintiflj  may  recoup 
damages  therefor. 

Appeal  by  defendants  fix>m  a  judgment  of  the  Marine  Court. 
The  &cts  sufficiently  appear  in  the  opinion  of  the  court 

Allan  MdviUe^  for  the  appellants. 

Submitted  without  argument  by  the  respondent 

Ingraham,  Fibst  Judge.— The  plaintiff  sued  the  defendants 
to  recover  for  a  balance  due  for  goods  sold.  Upon  the  trial  of 
the  cause,  the  defendants  offered  to  prove  that  the  goods  sold 
were  to  be  delivered  in  good  shipping  order,  that  they  were  not 
so  delivered,  that  they  were  of  less  value  on  account  of  such  bad 
condition,  and  that  the  defendants  did  not  discover  the  unfit 
condition  until  it  was  too  late  to  return  them« 

The  justice  rejected  the  evidence,  upon  the  ground  that  it  was 
no  defence  in  an  action  for  the  price. 

It  is  too  late  now  to  deny  the  right  of  the  purchase  of  goods 
to  recoup  damages  when  sued  for  the  price  of  the  goods,  if  they 
are  not  according  to  the  contract.  This  was  settled  so  long  ago 
as  McAllister  v.  Reab  (4  Wend  488;  8  Wend.  109;  22  Wend. 
155;  8  Hill,  171;  5  Hill,  63).    This  was  the  law  before  'he 
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Code,  and  th$ provisions  (^  that  jstatinte  have^tetended  the  right 
of  the  defendatit^  by  way  of  counteT-<3aixa,rto;  any  cause  of  ac< 
tion  arising  out  of  the  contract  or  transaction  set  forth  in  the 
complaint  as  tUe  cause  of  action,  or  connected  with  the  subject 
of  the  action — ^its  well  as  to  any  other  cause  of  action  arising  on 
contract    §  160: 

It  is  not  Hebes^y  to  decide  how  &r  the  proyisions,  as  to  a 
counts-claim,  apply  to  justices'  courts,  because  the  rightto  recoup 
damages  to  the  extent  of  the  plaiDtifiTs  claim  existed  before  the 
Code,  and  'is  not  tepealed;  and  although  it  ^ay  be  that  these 
courts  have  not^the  power  to  give  the  defendant  a  judgment  for 
a  balance  on  such  claims,  still,  he  may  diow  that  by  reason  of 
such  damages  the  plaintiff  should  recover  nothing  from  him. 

The  court  below  erred  in  excluding  the  evidence,  and  tM 
judgment  must  be  reversed. 

Judgriient  reversed. 


Dayh)  Davidson  v.  Rushmore  G.  Htjtchins  and  others. 

A  judgment  of  the  Marine  Court  will  be  reversed  when  the  suit  has  been  com* 
menoed  by  short  summons,  and  there  is  no  proof  returned  to  this  court  of  the 
defendants' nOo-residence.  m 

In  an  action  against  two  defendants,  as  partners  upon  a  note  made  in  the  firm« 
name,  tfa^  admission  by  one  defendant  of  the  partnership,  and  of  the  making  of 
the  notCj^  is  not  sufficient  evidence  to  sustain  a  judgment  agamst  the  other. 

In  an  action  by  an  endorsee  against  the  makers  of  a  promissory  note^  the  phuntiff 
must  prove  the  endorsement  to  himselfl 

Appeal  by  defendauts  firom  a  judgment  of  the  Marine  Court. 
This  action  was  brought  against  Bushmore  O.  Hutchins  and 
Pomeroy  Sawyer,  as  joint  makers,  and  S.  S.  Bowland,  as  en- 
dorser, of  a  promissory  note.  It  was  commenced  by  short  sum- 
mons. The  return  of  the  justice  did  not  disclose  that  there 
was  any  evidence  of  the  defendaats'  non- residence.     On  the 
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return  daj  they  fiedled  to  appear,  and  judgment  was  taken  by  de- 
fiiult  on  the  testimony  of  one  Peter  Starr,  who  testified  that 
the  defendant  Hutchins  admitted  that  he  and  the  defendant  Saw- 
yer were  partners,  and  made  the  note,  and  that  he  promised  to 
pay  it.  It  did  not  appear  that  the  witness  was  the  agent  o^  or 
acting  for  the  plaintiff  at  the  time  of  the  conversation  between 
himself  and  Hutchins.  He  stated  the  amount  due  on  the  note, 
principal  and  interest,  to  be  two  hundred  and  ninety -four  dollars 
and  eleven  cents.  This  was  all  the  evidence.  The  judge  ren- 
dered judgment  against  the  defendants  for  the  sum  of  two  hun- 
dred and  ninety-four  dollars  and  eleven  cents,  besides  costs. 
The  defendants  appealed. 

'  WiQioLm  A.  Boies,  for  the  appellants. 

I.  The  defendants  failing  to  appear,  the  plaintiff  was  bound  to 
prove  every  fad  essential  to  establish  his  cause  of  action.  Code, 
§  64,  subdivision  8;  Chidner  v.  Dixon,  10  Johns.  (106)  110; 
JfuscoU  V.  Miller,  6  L.  O.  423  ;  Smith  v.  Falconer,  1  C.  R.  120  ; 
2  Sand.  S.  C.  R.  640. 

It  was  necessary  to  the  plaintiff's  case  to  prove  the  partner- 
ship of  Hutchins  and  Sawyer — the  execution  of  the  note  by 
them,  and  the  endorsement  by  Rowland.  The  plaintiff  fiiiled  in 
eacfi  particular,  (a)  There  was  no  evidence  of  the  partnership 
of  Hutchins  and  Sawyer.  The  admissions  of  Hutchins  could 
not  be  received  as  evidence  of  a  partnership  between  Hutchins 
and  Sawyer.  A  partnership  must  first  be  proved  aliunde,  in 
order  to  make  the  declarations  of  a  partner  {us  a  partner)  admis- 
\  sible  in  evidence.  It  was  error  to  receive  the  admissions  of 
Hutchins  on  that  point,  and  it  was  error  to  regard  such  admis- 
sions as  evidence.  1  Greenleaf  on  Evidence,  §  177 ;  AfcPherson 
V.  Rathbone,  7  Wend.  216;  TuUk  v.  Ooo2>er,  5  Pick.  414;  Bob* 
bins  V.  Willard,  6  ibid.  464 ;  Whitnei/  v.  Ferris,  10  Johns.  66. 
(6)  It  was  necessary  to  prove  that  Hutchins  and  Sawyer  were 
partners  at  the  time  of  the  making  of  the  note.  Even  the  admis- 
sions of  Hutchins  do  not  show  this.    The  evidence  is,  that 
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Hutchins  admitted  to  Starr  that  thej  were  partners.  Camden 
V.  Anderson^  5  T.  E.  709.  (c)  The  making  of  the  note  by 
Hutchins  and  Sawyer  was  not  proved.  The  declarations  of 
Hutchins  could  not  be  received  as  proof  of  the  making  of  the 
note  by  Hutchins  and  Sawyer  jointly.  (See  authorities  cited 
[under  a]  above.)  And  as  the  plaintiff  sued  upon  a  joint  claim, 
if  he  failed  to  make  out  such,  he  must  fail  altogether,  {d)  There 
was  no  evidence  of  the  endorsement  by  Rowland.  Rowland 
was  not  served  with  process,  and  there  was  no  pretence  that  he 
was  a  partQicr. 

IL  The  summons  in  this  case  was  tested  Aug.  14,  and  made 
returnable  the  17th. 

The  court  had  no  authority  to  issue  a  short  summons.  The 
defendants  riot  appearing,  the  court  obtained  no  jurisdiction.  1^ 
was  the  duty  of  the  court  to  have  dismissed  the  case.  It  was 
error  to  render  judgment  Sperry  v.  Major^  1  E.  D.  Smith's 
R.  361 ;  Jackson  v.  Whedon^  ibid.  141 ;  Bray  v.  Andreas^  ibid. 
887 ;  2  R.  S.  (4th  ed.)  page  430,  §  14,  and  page  460,  and  cases 
there  cited. 

ni.  Judgment  was  rendered  for  $305.48,  including  costs. 
The  amount  attempted  to  be  proved  due  was  only  $203.61  prin- 
cipal, and  fifty  cents  interest. 

Judgment  was  therefore  rendered  for  over  $100  more  than 
there  was  any  proof  oi  being  due  the  plaintiff. 

Starr  and  HuggleSj  for  the  respondent. 

Daly,  J. — This  judgment  must  be  reversed  upon  several 
grounds.  1.  The  process  was  by  short  summons,  and  there  was 
no  proof  that  the  defendants  were  non-residents.  Sperry  v.  ifo- 
jor,  1  E.  D.  Smith,  861.  2.  There  was  no  proof  that  the  makers  ^  Y 
of  the  note  were  partners.  The  admission  of  the  defendant 
Hutchins  could  not  be  received  to  bind  the  defendant  Sawyer; 
and,  beyond  his  admissions,  there  was  no  evidence  offered  of  the 
making  of  the  note.  8.  The  note  was  made  payable  to  the 
order  of  the  defendant  Rowland,  and  there  was  no  evidence  that 
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he  had  endorsed  it,  or  of  any  title  to  it  in  the  plaintiff.    4. 
Starr,  the  only  vritness  examined  in  the  case  by  the  plaintiff 
testified  that  the  amount  due  upon  the  note  was  $203.61|  and. 
the  justice  gave  Judgment  for  $29411. 
Judgment  reversed. 


Jaspsr  F.  Cbopsey  v.  Coknblius  Murpht. 

iLnything  done  to  the  hurt  or  annoyance  of  the  landfl,  tenements,  or  heredltunenti 
of  another  is  a  private  nniaance. 
/^fat-boiling  establishment  is  a  nuisance  within  the  meaning  of  this  rule,  if  it  infect 
the  air  with  noisome  smells,  or  with  gases  injurious  to  the  health. 

Proof  that  the  plaintiff  cannot  enjoy  his  property  in  a  fiill  and  ample  manner  by 
reason  of  the  acts  of  the  defendant— as,  for  example,  that  he  cannot  find  tenantB 
for  his  house  on  account  of  the  noisome  odors  produced  by  the  nuisance  com- 
plained of— is  sufficient  proof  of  special  damage  to  sustain  an  action  to  recover 
compensation  therefor. 

Although  the  damages  awarded  in  such  an  action  by  the  court  below  (ii  this  case, 
the  Marine  Oourt)  may  seem  to  be  excessive,  this  court  will  not  disturb  the  judg^ 
menton  that  account 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court. 
'This  action  was  brought  by  the  plaintiff,  the  owner  of  a  house 
in  Forty-fourth  street,  between  the  Ninth  and  Tenth  avenues, 
to  recover  damages  for  injuries  occasioned  by  a  &t-boiling  estab- 
lishment belonging  to  the  defendant,  and  situated  on  the  adjoin- 
ing lot.  It  appifered  by  the  testimony  of  John  Van  Wagoner, 
the  plaintiff*s  a^nt,  that  the  liouse  bad  previously  been  leased 
at  $59  per  montk,  but  that,  after  the  defendant's  fitt-boiling  es- 
tablishment was^laced  there,  he  found  it  impossible  to  lease  it| 
and  the  house  remained  in  consequence,  to  a  large  extent,  unoc* 
cupied.  There  was  also  evidence  from  a  number  of  witnesses, 
including  former  tenants  of  the  plaintiff,  of  the  unpleasant  and 
unhealthy  odors  coming  from  the  establishment  The  defend- 
ant's counsel  moved  for  a  nonsuit,  alleging,  as  his  grounds,  Ist, 
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That  BO  cause  of  action  was  shown;  and,  2d,  That  no  special 
damage  was  proven.  The  motion  was  denied,  and  an  exception 
was  taken.  Some  evidence  was  offered  on  behalf  of  the  defend- 
ant, contradicting  that  of  the  plaintiff,  to  show  that  the  place  was 
orderly  and  well  kept ;  but  evidence  to  the  contrary  was  given 
by  the  health  inspector  and  the  alderman  of  the  ward,  as  well 
as  a  number  of  other  witnesses'  on  the  part  of  the  plaintifil 
Judgment  for  $250  and  costs  was  rendered  in  his  &vor.  The 
appeal  was  submitted  on  the  return  williout  arguments 

D6keny  and  Hurley^  for  the  appellant 

James  Chridley^  for  the  respondent  ^ 

Brady,  J. — This  was  an  action  brought  to  recover  damages 
for  an  alleged  nuisance,  created  by  boiling  fat,  and  the  justice 
rendered  judgment  for  the  plaintiff,  assessing  his  damages  at 
$250.  But  one  exception  was  taken  on  the  trial,  and  that  to 
the  decision  of  the  justice  denying  a  nonsuit  The  motion  for  a 
noDsuit  was  founded  on  two  reasons : 

First^  No  cause  of  action  shown ;  and, 

Second^  No  special  damages  proven. 

Nuisances  are  of  two  kinds — public,  or  common  nuisances, 
and  private  ntiisances.  Private  nuisance  may  be  defined  to  be 
anything  done  to  the  hurt  or  annoyance  of  the  lands,  tenementS| 
or  hereditaments  of  another.  8  Bl.  Comm.  215.  Nuisances  to 
one's  dwelling  house  are,  all  acts  done  by  another  which  render 
the  enjoyment  of  life  within  the  house  uncomfortable,  whether 
it  be  by  infecting  the  air  with  noisome  smells,  or  with  gases  in- 
jurious to  health.  2  Greenleaf  s  Evidence,  page  467,  citing  sev- 
eral authorities.  In  proof  of  damages,  it  is  sufficient  for  the 
plaintiff  to  show  that,  by  reason  of  the  injurious  act  or  omission 
of  the  defendant,  he  cannot  enjoy  his  right  in  as  full  and  ample 
a  manner  as  before,  or  that  his  property  is  substantially  imp'^ired 
in  value.  Where  the  damages  are  consequential,  or  affect  rela- 
tive rights,  some  damage  must  be  proved.   2  Greenleaf,  aupra^ 
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pp.  473  and  472,  and  caaes  cited.  The  proof  in  the  court  below 
was  abundantly  sufficient  to  establish  the  requirements  of  the 
law,  and  the  cause  of  action  was  proved.  The  special  damage 
which  the  defendant  insisted  should  be  shown,  was  shown  by 
John  Van  Wagoner,  the  first  witness  examined,  and  the  justice 
would  have  erred  to  have  granted  a  nonsuit 

This  is  the  only  question  presented  on  the  return,  the  finding 
of  the  court  being  upon  questions  of  fiwt  merely.  The  damages 
seem  to  be  excessive,  but  the  judgment  will  not  be  disturbed  for 
that  reason.  Pierce  v.  Dart  (7  Cowen,  609)  was  a  certiorari  from 
a  justice's  court,  where  the  plaintiff  sued  for  damages  occasioned 
by  defendant's  building  a  fence  across  a  public  highway,  near 
j^e  residence  of  the  plaintiff.  He  complained  that  he  had  re- 
ceived special  damage. 

The  court,  in  conclusion,  say,  that  the  plaintiff  was  certainly 
put  to  some  expense.  True,  the  injury  was  trivial,  and  it  is  not 
difficult  to  see  that  the  damages  are  excessive.  But  we  cannot 
interfere  on  that  ground,  where  the  action  below  is  for  a  tort 

Judgment  affirmed* 


John  W.  Van  Hassell  v.  Isaac  P.  Borden. 

A  mortgagee,  holding  a  chattel  mortgage,  which  provides  that  the  mortgaged  prop- 
erty  shall  remain  in  the  castody  of  the  mortgagor  until  default  is  made  in  the 
payment  of  the  mortgage,  cannot  take  possession  of  the  property  before  such 
de&ult,  without  showing  some  disposition  of  the  property,  by  the  mortgagor,  cal- 
culated to  destroy  the  security  afforded  him  by  the  mortgage. 

The  owner  of  personal  property,  not  in  his  possession,  may  transfer  his  right  thereto 
to  another,  who  may,  on  demanding  poasesaion  of  it,  recover  its  value  in  on  ac- 
tion, if  the  demand  is  not  complied  with.  But  such  a  demand  is  essential  to  give 
a  right  of  action. 

It  seerMf  that  a  certified  copy  of  a  chattel  mortgage  is  admissible  in  evidence  with 
like  effect  as  the  original,  where  the  original  is  upon  file. 

Appeal  by  defendant  from  a  judgment  of  the  Second  District 
Court.    This  was  an  action  to  recover  damages  for  the  unlawful 
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detention  of  personal  property.  The  plaintiff,  in  January,  1855, 
sold  the  property  in  question,  which  consisted  of  the  stock  and 
fixtures  of  a  store,'  in  the  basement  of  the  building  corner  of 
Pearl  and  Fulton  streets,  to  Hans  Martens,  and  to  secure  a  part 
of  the  purchase  money  took  back  from  him  and  his  partner, 
Edward  Hanschedt,  a  chattel  mortgage  on  the  property.  This 
was  made  conditional  on  the  payment  of  one  hundred  dollars  iu 
seven  months  from  its  date,  and  provided  that,  until  default,  the 
property  should  remain  in  the  custody  of  the  mortgagor.  It 
was  dated  18th  January,  1855.  The  defendant  was  the  land- 
lord of  the  premises  occupied  by  Martens  &  Hanschedt.  They 
became  indebted  to  him  for  rent,  and,  in  May,  Hanschedt  gave  to 
Borden  &  Degroot,  of  which  firm  the  defendant  was  a  menib<^ 
the  following  paper : 

"  This  is  to  certify,  that  I  have  sold  all  my  right  and  interest 
of  stock  and  fixtures  contained  in  the  basement  story  of  build- 
ing situate  on  the  corner  of  Pearl  and  Fulton  streets,  known  as 
No.  267  Pearl  street,  unto  Borden  &  Degroot,  for  the  sum  of 
seventy-five  dollars. 

"  Witness  my  hand  and  seal  this  fifth  day  of  May,  one  thou- 
sand eight  hundred  and  fifty-five. 

(Signed)  Ed.  Hanschedt." 

Under  this,  the  landlord  took  possession  of  the  property  about 
the  time  of  its  date,  and  refused,  upon  a  demand  then  made,  to 
deliver  it  to  the  plaintiff  who  claimed  to  take  possession  unuer 
the  chattel  mortgage.  On  the  28th  of  June,  1855,  Martens  & 
Hanschedt  joined  in  a  bill  of  sale  to  the  plaintiff  of  the  prop- 
erty, and  he  thereupon,  without  making  any  further  demand  of 
the  defendant,  brought  this  suit  to  recover  damages  for  its  de- 
tention. The  only  proof  of  the  mortgage  to  the  plaintiff  offered 
on  the  trial  was  a  certified  copy  from  the  Register's  oflSce,  which 
the  justice  admitted  "  as  evidence  merely  and  with  the  effect  pre- 
scribed by  statute."  To  the  admission  of  this  evidence  the  de- 
fendant's counsel  excepted.  Judgment  having  been  rendered' for 
the  plaintifil  the  defendant  appealed. 

Vol.  I.  9 
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n.  WxUiam  Ghanning^  for  the  appellant 
Submitted  without  argument  by  the  respondent 

Ingraham,  First  Judoe. — The  return  shows,  by  the  tesfci- 
znony  of  Martens,  that  he  and  Hanschedt  both  executed  the 
mortgage.  The  copy  was  properly  received  in  evidence,  being 
certified  by  the  Register.  The  justice  says,  he  only  received  it 
as  evidence  of  the  matters  aflowed  by  law,  although  he  might 
have  received  it  as  evidence  in  the  cause  generally. 

The  mortgage  was  not  due  when  the  demand  was  made  of 
the  property.  There  had  been  no  default  according  to  its 
terms,  and  the  mortgagors  were  entitled  to  the  possession  of  the 
^ods,  and  not  the  mortgagee.  The  plaintiff  then  (to  wit,  in 
May)  had  no  right  of  possession  by  which  he  could  claim  the 
goods,  whether  in  possession  of  the  mortgagors  or  of  the  de- 
fendant 

The  bill  of  sale,  executed  in  June  subsequently,  possibly  gave 
to  the  plaintiff  the  title  to  the  goods,  and,  if  so,  would  be  sufficient 
to  sustain  the  judgment-,  if  there  had  been  any  evidence  of  a 
demand  from  the  defendant  after  the  bill  of  sale  had  been  exe- 
cuted. I  can  find  no  such  evidence  in  the  case.  Where  a  third 
person  has  obtained  possession  of  personal  property,  the  ownei 
may  afterwards  transfer  his  right  to  another,  who,  on  demand- 
ing the  same,  may  recover  the  value,  if  such  demand  is  not  com- 
plied with.  But  he  must  make  such  a  demand  to  give  him  a 
right  of  action.  Hall  v.  Robinson^  2  Com.  R.  293 ;  Cap  v.  New 
Haven  li.RC^^lKJ).  Smith's  R.  522. 

It  is  apparent,  from  the  evidence  in  this  case,  that  if  the  prop- 
erty had  been  demanded  by  the  plaintiff,  ailer  the  mortgage  had 
become  due,  the  judgment  might  have  been  sustained ;  but  with- 
out such  demand,  where  it  appears  no  actual  conversion  had 
taken  place,  I  am  at  a  loss  to  see  any  grounds  on  whioh  the 
reversal  can  be  prevented. 

Judgment  reversed. 
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DsNKEs  MoCoBMiOK  V.  Patbicz  Mulvihilu 

It  is  erroneous  to  permit  a  witness  to  testify  to  mi  aocount  from  a  traosoript  of  the 

party's  books,  without  their  production,  and  especiallj  so  when  his  adversaiy  has 

given  him  notice  to  produce  the  books  on  the  triaL 
A  justice  has  no  power  to  compel  a  pcurtj  to  the  suit  to  testify,  when  he  is  not 

placed  on  the  stand  by  bis  adversary.    Unless  called  by  his  opponent  he  cannot 

be  made  a  witness. 

Appeal  by  plaintiff  from  a  judgment  of  the  Marine  Court 
This  was  an  action  to  recover  for  wages  as  a  bar-keeper.  The 
answer  was  a  general  denial  and  set-off. 

On  the  trial,  after  the  proof  of  the  plaintiff's  employment  md 
services,  the  defendant  called  a  witness  to  prove  sales  of  liquors 
to  the  plaintiff  subsequent  to  the  service,  as  a  set-off  In  order 
to  testify  to  these  sales,  a  transcript  of  the  defendant's  books  was 
shown  him.  The  plaintiff's  counsel  objected  to  this,  and  called 
foi  tlie  original  books,  but  the  objection  was  overruled.  It  was 
admitted  that  the  defendant  had  been  subpoenaed  to  bring  his 
original  books  with  him,  but  had  not  done  so.  The  court  then 
called  upon  the  plaintiff  to  take  the  staud.  His  counsel  objected 
to  his  doing  so.  The  court  overruled  the  objection,  and  required 
him  so  to  do,  and  examined  him  in  respect  to  the  accounts.  Judg- 
ment having  been  rendered  for  the  defendant,  the  plaintiff  ap- 
pealed. 

Snebly  and  Ackerman,  for  the  appellant 

Sweeney  and  Shea^  for  the  respondent 

Ingraham,  Firot  Judge. — ^The  justice  erred  in  permitting  a 
witness  for  the  defendant  to  examine  a  transcript  from  the  de- 
fendant's books,  and  testify  to  the  amount  of  sales  appearing 
thereon,  without  requiring  the  production  of  the  books,  as  asked, 
fcr  bv  the  plaintiff. 
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It  may  well  be  doubted  whether,  under  the  circumstances,  the 
defendant's  books  could  have  been  evidence  in  his  own  behalf 
but  there  can  be  no  doubt  that  the  copy,  or  supposed  transcript, 
not  even  proven  to  be  a  correct  one,  was  improperly  received 
by  the  court.  .  *? 

I  think,  also,  the  justice  erred  in  compelling  tie  plaintiflF  to 
testify  on  the  motion  of  the  justice,  and  not  at  tB^  defendant's 
request.    The  plaintiff  objected  to  the  examinatioijv 

The  law  before  the  Code  did  not  allow  of  the  examination  of  the 
party  at  all.  The  alteration  made  by  the  Code  allowed  a  party 
to  be  examined  as  a  witness  only  ai  Hie  instance  of  the  adverse 
party.  No  authority  is  given  to  the  court  to  call  upon  the  par^ 
tka  to  testify ;  and  if  such  a  course  were  allowed,  the  party  so 
examined  could  not  avail  himself  of  the  privilege  conferred  by 
the  S95th  section,  of  being  examined  on  his  own  behalf  as  that 
only  applies  to  the  case  of  a  party  examined  by  his  adversary. 

In  the  case  of  Myers  y.  McCarthy  (2  Sand.  S.  C.  B.  899),  the 
Superior  Court  held  that  evidence  in  answer  to  a  question  put 
to  a  party  by  the  court,  when  such  party  was  called  by  his 
adversary,  was  improperly  called  forth.  K  this  is  so  when  the 
adversary  puts  the  party  on  the  stand  as  a  witness,  it  is  certainly 
much  more  improper  for  the  court  to  compel  a  party  to  testify 
when  his  adversary  does  not  ask  for  his  examination. 

Judgment  reversed. 


Patrick  McGarrell  v.  Anthony  Murphy. 

Where  one  of  two  tenants  in  common  gave  pennission  to  a  third  person  to  occnpy 
a  part  of  the  premises,  and  the  other  co-tenant  expelled  him,  heU  that  the  latter 
was  a  tresiMaser,  that  the  possession  was  joint,  and  that  neither  ^eo-tenant  oonld 
take  the  ezclusiye  possession.  ^  . 

Appeal  by  defendant  from  a  judgment  of  the  Seventh  District 
Court.  This  was  an  action  brought  to  recover  damages  for  a 
wilful  trespass.    The  facts  sufficiently  appear  in  the  opinion  of 
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the  Qoart    Judgment  was  rendered  for  the  plaintiff  for  $26  and 
costs,  from  which  the  defendant  appealed. 

ef.  B.  Fitzgerald,  for  appellant 

Submitted  without  argument  by  the  respondent 

Ingraham,  Fikst  Judge,— The  defendant  and  one  Quinn 
were  tenants  in  common  of  a  house  and  lot  in  this  citj.  Quinn 
gave  the  plaintiff  permission  to  occupy  two  rooms,  in  the  bouse 
belonging  to  him  «nd  Murphy,  for  nine  days.  The  plaintiff  re- 
moved there.  Murphy  met  the  plaintiff  on  the  premises^  and 
asked  by  what  authority  he  was  there.  He  said  Quinn  gave 
him  permission,  and  on  being  asked  for  Quinn's  permissioi^^ 
did  not  show  it,  and  the  defendant  put  him  out 

The  defendant's  act  of  expelling  the  plaintiff  was  unauthorized. 
By  Quinn's  permission  he  was  on  the  premises.  He  was  entitled 
to  all  the  rights  which  Quinn  bad,  viz.,  the  right  to  occupy 
jointly  witb  the  defendant  the  premises  in  question.  One  tenant 
in  common  has  no  right  to  expel  the  other.  The  occupancy  is 
joint,  and  each  party  bas  a  right  to  occupy  jointly  with  the  other. 
Neither  tenant  is  bound  to  abandon  the  possession,  nor  to  make 
partition,  nor  occupy  one-half  His  possession  is  not  unlawful, 
if  he  does  not  prevent  his  co-tenant  from  occupying  with  him. 
Jfumford  v.  Brown,  1  Wend.  52. 

The  defendant  was  guilty  of  a  trespass  in  removing  the 
plaintiff 

Judgment  affirmed. 


FkedAmck  N.  D.  Van  LiEjr  v.  MA'rtHBW  Byrnes. 

....  .        .         •         i 

B.  applied  to  V..L.  k  Oa„  brokers,  to  proc.ure  .^  1o»q  of  $9,000.  They  iDtroduoed 
him  to  S.,  another  hroker,  who  in  turn  introduced  him  to  St  J.,  who  offered  )um 
a  loan  of  $7,06b.  This  he  agreed  to  take,  but  subaequentlj,  finding  it  insufficient 
for  his  purposes,  declined  it  8.  thereafter  procured  another  loan  for  him,  for  which 
he  paid  a  coomussion. 
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EeH  L  That  Y.ImA  Co.  could  recover  a  neaaonable  oompeDsation  for  procuring 
the  loan  of  $7,000,  S.  having  told  B.,  the  defendant,  that  he,  S.,  had  nothing  to 
do  with  the  commissions  on  that  loan,  but  would  settle  with  Y.  L.  ft  Oo. 

n.  That  evidence  of  conversations  between  S.  and  B.  was  inadmissible^  unless  con- 
fined to  conversations  showing  a  payment  to  S.  for  the  commissionson  the  first  loan. 

m.  That  parol  evidence  that  a  receipt  was  given  by  S.,  which  was  inlendod  to 
cover  both  loans,  was  inadmissible,  and  was  properly  excluded.  The  receipt 
should  have  been  produced. 

Where  no  custom  is  shown,  a  broker,  like  any  other  person  who  performs  services 
for  another,  is  entitled  to  compensation ;  and  it  is  immaterial  whetfaw  his  services 
proved  beneficial  to  the  party  who  employed  him  or  not  If  he  has  fully  per* 
formed  what  be  was  employed  and  undertook  to  do,  he  is  entitled  to  be  mnimer- 
ated. 

A.n  undisclosed  principal  may  always  sue  to  enforce  rights  acquired  on  his  behalf 
by  his  agent,  though  he  does  so  subject  to  any  equities  which  the  defendant  may 
-Mke  against  the  agent 

Appeal  by  defendant  from  a  judgment  of  the  First  District 
Court.  This  action  was  brought  to  recover  for  brokers'  services^ 
rendered  to  the  defendant  by  the  firm  of  Van  Lien  &  Co.,  who 
assigned  the  claim  to  the  plaintiff.  The  facts  were  these :  Sam- 
uel Beman,  who  was  in  the  employ  of  Van  Lien  &  Co.,  brokers, 
having  heard  from  one  Flynn,  another  broker,  that  the  defend- 
ant wished  to  obtain  a  loan,  went  to  him,  and  agreed  with  him 
to  procure  him  a  loan  of  $9,000,  for  one  per  cent,  commission. 
Beman  then  introduced  him  to  one  Spafford,  another  broker,  by 
whom  he  was  introduced  to  a  Mr.  St.  John.  St.  John  agreed 
to  loan  him  $7,000,  which  the  defendant  agreed  to  take,  but 
afterwards  declined,  because  it  was  insufficient  for  his  purposes. 
Spaffard  afterwards  procured  another  loan  for  the  defendant,  on 
the  same  property,  for  which  he  paid  Spaffard,  taking  the  fol- 
lowing receipt : 

"  Kec'd,  New  York,  Sept.  18th,  1855,  from  Mr.  Matthew 
Byrnes,  forty-five  dollars,  in  full  for  commissions  for  negotiating 
loan  for  him  upon  house  in  Lexington  avenue,  near  Twenty- 
ninth  street,  and  for  all  charges  against  him  to  date. 

"  $45.  (Signed)  H.  A.  Spaffard.'* 

Mr.  Spaffard  testified,  however,  that  he  told  the  defendant 
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that  he  had  no  claim  t^inst  him  for  procuring  the  first  loan; 
that  he  had  nothing  to  do  with  those  commissions,  bat  wonld 
settle  for  them  with  Van  lien  &  Co.,  as  they  employed  him. 
And  it  farther  appeared  that  they  did  settle  with  him  therefor. 
The  defendant's  coansel  called,  upon  the  trial,  one  Albon  P. 
Mann,  who  testified  that  he  was  preseat  at  a  conversation  between 
SpaSard  and  the  defendant,  about  three  weeks  subsequent  to 
the  defendant's  refusal  to  take  the  first  loan.  The  counsel  then 
asked  him  the  following  questions : 

^'  Was  the  loan  between  St.  John  and  the  one  subsequently 
taken  talked  over  there?" 

Objected  to,  and  excluded. 

"  Was  a  receipt  given,  which  was  intended  to  embrace  bdj^ 
loans?" 

Objected  to,  and  excluded. 

The  defendant's  counsel  also  ofiered  to  show  that  the  loan  of 
$7,000  was  not  large  enough,  and  that  he  subsequently  effected 
another. 

This  was  objected  to  and  excluded.  The  court  rendered  judg 
ment  for  the  plaintiff  for  $70,  and  the  defendant  appealed.  The 
fiactSy  except  as  above  stated,  appear  fully  in  the  opinion  of  the 
court 

Thompaon  and  KeUogg^  for  the  appellant 

F.  W,  Burke^  for  the  respondent 

Daly,  J. — The  plaintiff  is  a  member  of  the  firm  of  Van  Lien 
k  Co.,  who  are  brokers,  engaged  in  the  business  of  procuring 
loans  upon  real  estate.  The  defendant,  Byrnes,  wished  to  ob- 
tain a  loan  of  $9,000  upon  two  houses ;  and  one  Beman,  who 
was  acting  as  the  clerk  of  Van  Lien  &  Co.,  went  to  the  defend- 
ant, and  the  defendant  agreed  to  pay  one  per  cent  commission 
for  procuring  the  loan.  Beman  took  his  application,  and  intro- 
duced him  to  one  Spaffard,  another  broker,  who  introduced  the 
defendant  to  one  St  John.  St  John  agreed  to  loan  $7,000  upon 
the  houses,  and  the  defendant  agreed  to  take  it;  but,  a  week 
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after  his  interview  with  St.  John,  the  defendant,  finding  that  "he 
could  not  get  along  with  the  $7,000,  went  with  Spaflfard  to  St. 
John,  and  the  loan  was  given  up.  Spaffard  afterwards  obtained 
another  loan  for  the  defendant,  for  which,  it  appears,  the  defend- 
ant paid  him  a  commission.  The  action  was  brought  by  the 
plaintiff  to  recover  compensation  for  procuring  the  loan  of 
$7,000;  that  is,  he  claimed  for  commission  due  him  to  the 
amount  of  $70.  It  further  appeared  that  Spaffard  told  the  de* 
fendant  that  he  (Spaffard)  had  nothing  to  do  with  the  commis- 
sion from  him ;  that  he  (Spaffard)  would  settle  with  Van  Lien 
&  Co.,  who  employed  him ;  and  Spaffard  testified  that  Van  Lien 
&  Co.  had  settled  with  him. 

^^he  case  discloses  Ihat  a  person  was  procured  who  was  ready 
afld  willing  to  loan  $7,000  upon  the  security  that  the  defendant 
!had  to  offer ;  and  that,  though  the  defendant  was  anxious  to  get 
$9,000,  he  concluded  to  take  the  $7,000,  though  he  afterwards 
changed  his  mind.  It  does  not  appear  that  the  payment  of  a 
commission  was  to  depend  upon  his  obtaining  exactly  the  sum 
of  $9,000 ;  and,  from  his  consenting  to  take  a  less  sum,  the  law 
would  adjudge  an  implied  agreement  on  his  part  to  pay  a  just 
and  fair  compensation  to  the  plaintiff  for  his  services  in  assisting 
the  defendant  to  procure  that  sum.  It  is  urged,  however,  on 
the  part  of  the  defendant,  that,  as  he  afterwards  changed  his 
mind,  and  did  not  accept  the  proposed  loan  of  $7,000,  he  is 
not  bound  to  pay  anything  to  the  broker ;  that,  though  a  person 
jvas  procured  who  was  willing  to  loan  him  $7,000,  which  he  was 
at  first  willing  to  take,  yet,  having  concluded  afterwards  not  to 
take  it,  he  has  derived  no  benefit  from  what  was  done  by  the 
plaintiff  or  his  clerk,  but  has  obtained  another  loan,  through 
anotherfbroker,  for  which  he  has  paid  a  commission. 

We  are  referred  to  several  English  cases  {Bead  v.  Banrij  10 
Bam.  &  Cres.  438;  Dalton  v.  Irvin,  6  C.  &  P.  289;  Brood  v. 
ThomaSj  7  Bing.  101)  as  authorities  for  the  doctrine,  that  where 
a  broker  undertakes  a  particular  business,  he  can  recover  noth- 
ing for  his  services  unless  that  business  is  completed ;  though  the 
person  for  whom  the  broker  acts  has,  in  the  transaction  nego- 
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tiated  by  the  broker,  made  a  bargain,  whicli  be  afterwards  un- 
warrantably refuses  to  complete  and  carry  out.    These  cases, 
however,  are  founded  upon  a  mercantile  usage  prevailing  in  the 
city  of  London,  by  which  nothing  is  allowed  to  the  broker  unless 
the  matter  brought  about  by  his  instrumentality  is  completed. 
In  all  these  cases,  evidence  of  the  custom  was  given,  and  they 
were  decided  with  reference  to  it     The  reason  of  the  custom, 
as  stated  by  Tindal,  0.  if.,  in  Brood  v.  Thomas^  being,  that  noth- 
ing was  allowed  to  the  broker  unless,  the  transaction  was  con- 
summated, because  ihe  rate  of  payment  established  by  the  custom, 
if  the  business  was  completed,  was  greater  than  would  otherwise 
be  a  fair  compensation  for  the  broker's  services.     This  was 
merely  recognizing  that,  by  the  custom  of  London,  a  brols^p- 
in  that  city  was  not  entitled  to  compensation  for  anything^ 
he  might  do  for  a  party,  which  was  not  finally  consummated, 
but  was  engaged  in  the  prosecution  of  a  general  business, 
in  which  the  large  compensaticMii  he  was  entitled  to  receive, 
where  the  transactions  he  negotiated  were  completed,  was  re- 
garded as  a  fair  equivalent  for  his  loss  of  time  and  service  in 
matters  not  completed  by  the  parties.    It  was  therefore  held  in 
iheite  cases  that  the  broker  must  recover  according  to  the  usage 
or  not  at  all,  as  all  parties,  in  the  absence  of  proof  of  a  difTerent 
contract,-  were  presumed  to  contract  with  reference  to  the  custom, 
and  no  other  contract  could  be  implied.    Where  no  custom  is 
shown,  a  broker,  like  any  other  person  who  performs  service  for 
another,  is  entitled  to  compensation  \  and  it  matters  not  whether 
what  he  has  done  prove  beneficial  to  the  party  who  employs 
him  or  not,  if  he  has  fully  performed  what  he  undertook  to  do, 
he  is  entitled  to  be  remunerated  for  his  services.    In  this  case, 
the  plaintiff's  clerk  undertook  to  procure  for  the  defendant  a 
loan  of  $9,000  upon  his  property,  and,  through  the  steps  taken 
by  Beman,  the  defendant  was  brought  in  connection  with  a  per- 
who  was  willing  to  loan  $7,000  upon  it,  which  the  defendant 
was  willing  to  take.    If  the  defendant  had  received  that  amount 
fi-om  St.  John,  he  would  have  been  indebted  to  the  exertions  of 
the  plaintiff's  clerk  for  procuring  it,  and  could  there  be  a  doubt 


138  COURT  OF  COMMON  PLEAS. 

Vm  Lien  v.  Byrnes. 

but  that  in  that  case  the  defendant  would  be  bound  to  pay  some- 
thing to  the  plaintiff  for  rendering  that  service?  Having  agreed 
to  take  that  sum,  and  thus  dispensed  with  all  farther  seince  on 
the  part  of  the  plaintiff)  he  concludes,  a  week  afterwards,  to 
change  his  mind,  and  declines  to  take  it.    Now,  shall  the  broker 
get  nothing  for  his  time,  knowledge,  and  exertions  in  procur  ng 
a  loan,  with  which  the  defendant  is  satisfied  and  agrees  to  ta^:e, 
but  afterwards  concludes  to  decline  ?  If  it  appeared  that  brokers 
in  this  city,  where  the  transactions  they  negotiate  are  completed 
and  carried  out  by  the  parties,  are  accustomed  to  receive  a  rate 
of  compensation  fixed  with  reference  to  their  being  subject  to 
loss  of  time  and  service  where  the  business  they  negotiate  fells 
fjllough,  it  might  be  very  well,  in  a  case  like  the  present,  to 
held  that  the  plaintiff  should  get  nothing ;  but,  in  the  absence 
of  proof  of  any  such  u^age  or  custom,  would  it  be  just  and 
equitable  to  say  that  he  should  give  his  time  and  attention  to 
the  defendant's  business  and  receive  nothing  for  it;  that  the  de- 
fendant should  avail  himself  of  the  services  of  the  plaintiff's 
clerk  in  discovering  a  person  who  was  willing  to  make  a  loan 
upon  his  property,  and  be  under  no  obligation  to  pay  anything 
for  the  service  ?  If  the  plaintiff  was  not  engaged  in  this  particu- 
lar business  of  procuring  loans  upon  real  estate,  or  if  the  agree- 
ment with  Beman  was,  that  his  receiving  compensation  was  to 
depend  upon  his  obtaining  the  exact  sum  of  $9,000,  then,  in  the 
one  case,  the  service  might  be  regarded  as  a  mere  incidental  or 
voluntary  one,  and  in  the  other  as  a  contract  not  performed. 
But  it  was  a  service  rendered  by  the  plaintiff's  clerk  in  the  regu- 
lar course  of  business ;  and  the  evidence  would  not  have  war- 
ranted the  justice  in  concluding  that  the  promise  to  pay  was 
conditionaL    The  defendant  had  the  benefit  of  the  plaintiff's 
knowledge  and  services,  and  might  have  obtained  the  $7,000, 
and,  if  he  concluded  afterwards  not  to  take  it,  he  was  bound  to 
make  some  compensation  to  the  plaintiff, 

That  the  plaintiff,  through  his  clerk,  was  the  procuring  cause 
of  the  loan  of  $7,000  being  oflfisred  to  the  defendant  there  can  be 
no  doubt    It  is  true,  that  Beman  went  to  Spaffard,  another  br> 
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ker,  and  it  ^as  tbTough  Spaffiurd  that  St  John  was  found.  Bat 
that  makes  no  difference,  Spaffard  oonodeied  himself  employed 
bj  the  plaintiff  in  the  matter,  and  the  plaintiff  paid  him  for  his 
aervices- 

Nor  does  it  make  any  difference  that  Beman  did  not  disclose 
to  the  defendant  that  he  was  acting  as  the  derk  of  the  plaintiff. 
An  undisclosed  principal  may  always  sue  to  enforce  rights  ac- 
quired on  his  behalf  by  his  agent,  though  he  does  so  subject  to 
any  equities  which  the  defendant  may  hare  against  the  agent 
fttntor  V.  Prendergast,  8  Hill,  72. 

Beman  agreed  that  the  defendant  might  settle  with  Spaffard. 
He  told  the  defendant  that  any  settlement  he  made  with  Spaffard 
would  be  satisfactory  to  him;  and  undoubtedly  any  8etlJemei]k\^ 
made  with  Spaffard  would  bind  the  plaintiff.    But  no  evidenceT 
was  given  or  offered  of  such  a  settlement  If  anything  had  been 
paid  by  the  defendant  to  Spaffiuxl  in  the  presence  of  the  witness 
Mann,  the  conversation  between  the  defendant  and  Spafford 
respecting  such  payment,  and  what  it  was  intended  to  dischai^ 
would  have  been  competent ;  and  as  Spaffard  had  denied  that 
any  such  settlement  had  taken  place,  a  receipt  from  him,  dis- 
closing the  fact  of  such  a  settlement,  migkt  hare  been  given  in 
evidence  to  contradict  him.    But  conversations  between   the 
defendant  and  Spaffiurd,  three  weeks  after  the  defendant  had 
declined  the  |7,U00  loan,  were  wholly  immaterial,  unless  they 
related  to  an  actual  settlement  with  Spaffiird.    The  defendant 
was  not  entitled  to  ask  for  such  conversations  generally.    If  any 
payment  had  been  made  to  SpafEard,  in  discharge  of  the  claim, 
or  any  settlement  effected  with  him,  by  the  defendant  in  the 
witness's  presence,  that  fact  could  have  been  shown  by  a  ques- 
tion put  directly  to  the  witness.    He  might  have  been  asked  it 
had  heard  any  conversation  between  them,  or  bad  seen  any 
money  paid  relating  to  a  settlement  of  the  claim,  and  if  he 
replied  in  the  affirmative,  he  would  have  been  allowed  to  state 
what  he  liad  seen  and  heard.    But  he  was  asked  if  the  loan 
between  St  John  and  the  defendant  and  the  one  subsequently 
taken  was  talked  over  in  his  presence.    Whether  it  was  or  not, 
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was  entirely  immaterial.  The  question  should  have  been  con- 
fined to  converaations  z^lating  to  a  settlement.  If  Mann  had 
witnessed  any  settlement,  he  should  have  been  directly  interro- 
gated as  to  the  fact ;  or  if,  after  the  general  inquiry  was  excluded, 
the  defendant  should  have  made  a  distinct  offer  to  prove  a  settle- 
ment of  the  claim  in  a  conversation  between  Spaffard  and  the 
defendant,  it  would  have  been  error  on  the  part  of  the  justice  to 
have  refused  to  receive  the  evidence.  But  no  such  offer  was 
made,  and  it  is  very  plain  that  the  defendant  had  no  such  evi* 
dence.  K any  receipt  was  given,  it  should  have  been  produced. 
The  defendant  was  not  at  liberty  to  ask  if  one  had  not  been 
given  embracing  both  claima  This  was  not  asking  for  fsLCts, 
^t  for  the  opinion  of  the  witness^  and  was  properly  excluded* 
po  also  were  the  questions  relating  to  the  subsequent  loan. 
They  were  wholly  immateriaL  The  plaintiff  proved  that  he 
had  rendered  service  to  the  defendant,  to  enable  him  to  procure 
a  loan  upon  his  property,  for  which  he  sought  to  be  compen- 
sated ;  and  what  the  defendant  did,  after  he  had  declined  to  take 
that  loan,  could  not  affect  the  question  of  his  liability  to  the 
plaintiff  for  aiding  him  to  procure  a  loan,  which  he  might  have 
had,  and  was  at  first  willing  to  take,  but  afterwards  declined. 

The  justice  appears  to  have  allowed  at  the  rate  of  one  per 
cent,  upon  the  $7,000 ;  and  as  there  was  evidence  that  the  de- 
fendant agreed  to  pay  that  amount  for  obtaining  the  loan  of  the 
$7,000,  and  also  of  one  per  cent,  if  $9,000  was  obtained,  I  think 
he  estimated  the  value  of  the  service  as  correctly  as  he  could. 

Judgment  affirmed. 


Henry  McCollum  and  another  v.  John  McClavb. 

Judgment  having  been  rendered  in  the  plaintiffs'  favor  in  the  Ifarine  Court,  upon 
the  default  of  the  defendant,  it  was  opened,  and  the  cause  was  ordered  to  be 
placed  on  the  calendar  for  20th  February.  It  was,  instead,  placed  thereon  on 
the  23d,  and,  the  defendant  not  appearing  on  that  day,  an  order  was  made  that 
the  judgment  before  taken  should  stand,  with  costs.    Hdd^  irregular, 
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1.  There  being  no  adjournment  from  the  20th  to  tl )  23d,  the  court  lost  jurisdiction 
of  the  cause. 

9  The  judgment  haying  been  absolutely  set  aside,  could  not  be  reyiyed.  The  jus- 
tice should  haye  heard  the  proo&  of  the  plaintiff)  and  rendered  judgment  thereon. 

Appeal  from  a  judgment  of  tbe  Marine  Court  On  the  re* 
turn  day  of  the  summons  in  this  action,  the  defendant  £uled  to 
appear,  and  an  inquest  was  taken  and  judgment  was  rendered 
thereon.  On  the  defendant's  motion,  this  judgment  was  after- 
wards set  aside,  and  the  cause  was  set  down  for  trial  for  the  20th 
of  February.  The  cause  was  not  put  on  the  calendar  for  that 
day,  but  was  placed  on  the  calendar  on  the  23d  of  February. 
On  that  day  the  defendant  failed  to  appear,  and  the  plaintifis' 
attorney  assuring  the  court  that  the  cause  was  properly  upoi 
the  calendar,  the  following  order  was  made : 

"  This  cause  having  been  tried  on  the  12th  day  of  February, 
1855,  and  a  judgment  rendered  therein  for  $161.17,  the  defend- 
ant moved  to  have  the  default  opened,  and  be  permitted  to  de- 
fend, which  was  accordingly  done,  and  defendant  answered,  and 
the  cause  was  put  on  the  calendar ;  no  one  appearing  for  defend- 
ant, ordered,  that  judgment  stand  as  before  taken,  with  $12.00 
allowance,  and  $5.00  costs  and  disbursements." 

From  the  judgment  entered  on  this  order  the  defendant  ap- 
pealed. 

&  B.  Noble,  for  the  appellants,  contended  that  the  court  lost 
jurisdiction  by  the  failure  to  have  the  cause  adjourned  regularly 
from  the  20th  to  the  23d  of  February,  and  quoted,  in  support  of 
the  position,  Wight  v.  McClave,  3  E.  D.  Smith's  E.  816. 

McCfunn  and  Moncrief,  for  the  respondent. 

Bbaby,  J. — ^An  inquest  having  been  taken  in  this  action  in 
the  Marine  Court,  whether  properly  or  not,  it  was,  on  the  de- 
fendant's application,  set  aside,  and  the  cause  ordered  to  be 
placed  on  the  calendar  for  20th  February,  1856.  It  was  not 
placed  on  the  calendar  on  that  day,  and  on  the  23d  February, 
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1856,  from  assurances  of  the  plaintifi&'  counsel  that  the  cause, 
then  on  the  calendar,  was  properly  there,  and  the  defendant  not 
appearing,  the  justice,  by  order,  without  proof,  directed  that  the 
judgment  before  taken,  and  which  was  set  aside,  should  stand, 
with  $12  costs.  The  judgment  must  be  reversed  for  two  reasons, 
one  of  which  is,  that  there  was  no  adjournment  from  the  20th  to 
the  28d  February,  and  the  justice  lost  jurisdiction;  the  other, 
that  if  the  adjournment  had  been  regular,  the  justice  had  no 
power  to  render  judgment  in  the  manner  adopted.  He  should 
have  heard  the  proofe  and  allegations  of  the  plainti£  When  a 
judgment  is  set  aside  absolutely  in  any  court,  whether  of  record 
or  limited  jurisdiction,  and  the  cause  is  thereafter  continued,  the 
.  plaintiff  must  prove  his  case  in  the  usual  way.  A  judgment 
'^nce  vacated  is  always  vacated,  and  the  defendant  stands  in 
reference  thereto  as  if  no  action  had  been  prosecuted  against 
him. 
Judgment  reversed. 


Andbew  Mitchell  v.  Anton  Menklb. 

Judgment  having  been  rendered  in  the  Marine  OquiI;  in  the  plaintiflTs  favor,  on  the 
defendant's  default,  and  an  order  having  been  made  opening  the  default,  on  con- 
dition of  the  payment  of  certain  costs,  and  setting  the  cause  down  for  trial  for  a 
day  certain,  the  defendant  not  appearing  on  that  day,  and  not  having  paid  the 
costs,  on  an  affidavit  of  that  fact,  the  court  vacated  the  original  order  opening  the 
judgment.    Heid^  regular. 

On  appeal  from  the  Marine  Court,  this  court  can  look  only  at  the  return  of  the 
justica 

On  such  appeal,  this  court  will  not  review  matters  resting  in  the  discretion  of  the 
court  below,  or  questions  of  practice  merely,  unless  they  affect  the  substantial 
rights  of  the  parties,  and  are  returned  by  the  justice  as  part  of  the  proceedings  in 
tho  cause. 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court 
The  facts,  as  they  appeared  by  the  return,  are  fully  stated  in  the 
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opinion  of  the  court.  An  affidavit  of  the  defendant's  attorney 
was  attached  to  the  return  containing  an  excuse  for  the  de&ult^ 
on  which  the  judgment  appealed  from  was  entered. 

Pinney  and  PosUey^  for  the  appellant. 

Benj.  T.  Kissam^  for  the  respondent 

Ingraham,  First  JuDaE.— In  this  case  the  defendant  ap- 
peared and  answered ;  an  inquest  was  afterwards  taken  against 
him,  which,  on  his  application,  was  opened  on  payment  of  cer- 
tain costs,  and  a  day  was  fixed  for  a  new  trial.  On  that  day  the 
defendant  did  not  appear,  and,  on  proof  of  non-payment  of  tW- 
costs  before  ordered,  the  court  vacated  the  order  granting  a  now 
trial,  and  confirmed  the  first  judgment. 

On  this  appeal  we  can  only  look  at  the  return  made  by  the 
justice.  In  those  proceedings  we  find  no  error.  The  new  trial 
was  granted  on  certain  conditions.  Those  conditions  were  not 
complied  with,  and  the  defendant  was  not  therefore  entitled  to 
the  benefit  of  the  former  order ;  the  subsequent  action  of  the 
court  in  reversing  the  former  order  and  confirming  the  judg- 
ment was  not  erroneous,  although  perhaps  it  was  unnecessary, 
as  the  defendant  had  not  taken  the  necessary  steps  to  make  the 
order  so  vacated  in  any  way  operative. 

I  have  noticed  on  this  occasion  tbe  practice  of  the  court  below, 
because  the  justice  has  stated  it  in  his  return,  although  it  is  not 
to  be  understood  as  in  any  way  committing  us  to  the  review  of 
matters  of  practice  merely,  in  that  court,  unconnected  with  the 
merits.  In  no  case  wUl  we  review  such  questions,  resting 
solely  in  the  discretion  of  the  court  below ;  and  no  questions 
involving  the  practice  merely  of  that  court  can  properly  be  mat- 
ter for  review  here,  unless  they  affect  the  substantial  rights  of  the 
parties,  and  are  returned  to  ub  by  the  justice  as  part  of  the  pro- 
ceedings in  the  cause. 

Judgment  affirmed. 
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Henry  Robinson,  administrator,  &c ,  v.  The  Hudson  River 
Railroad  Company. 

This  cause  was  tried  in  January,  1853,  and  the  complaint  diamisBed.  The  plaintifi| 
for  the  purpose  of  moving  for  a  new  trial,  served  a  proposed  case,  and  on  the 
same  day  the  defendant's  attorney  entered  into  a  stipulation,  that  the  defendant's 
proceedings  should  be  stayed,  until  the  case,  or  bill  of  exceptions,  was  settled 
and  argued,  and  finally  disposed  of.  Amendments  to  the  case  were  served  in 
due  time,  and  seven  days  thereafter  notice  of  settlement  was  given  by  the  plain- 
tiCTs  attorney,  and  the  case  and  amendments  were  sabseqnently  left  for  setUement 
at  the  court-room  for  the  judge  who  tried  the  cause.  No  lUrther  proceedings 
were  taken  in  the  cause  by  the  plaintiff,  and  the  case  was  not  settled.  In  June, 
1854,  judgment  was  entered  for  the  defendant,  and  notice  thereof  in  writing  was 

Sr'liven  to  the  plaintiff's  attorney.  No  appeal  was  taken  from  this  judgment,  nor 
^as  any  motion  made  to  set  it  aside.  In  December,  1856,  a  motion  was  made 
by  the  plaintiff  for  the  settlement  of  the  case..  Edd,  that  it  was  properly  denied. 

1.  No  appeal  having  beea  taken  from  the  judgment,  and  the  time  to  appeal  having 
expired,  the  settlement  of  the  case  would  be  of  no  utility. 

2.  The  delay  of  the  plaintiff  in  making  the  application  was  a  complete  answer  to  it. 

3.  The  defendant's  practice  was  regular.  The  stipulation  did  not  operate  as  a  per> 
petual  stay.  The  nolioe  of  settlement  of  the  case  not  having  been  served  within 
the  required  time,  the  proposed  amendments  were  to  be  deemed  agreed  to  under 
Rule  15;  and  the  case  not  having  been  filed  within  ten  days  thereafter,  was  to 
be  deemed  abandoned  under  Rule  11  and  so  "  finally  disposed  of)"  within  the 
meaning  of  the  stipulation. 

Appeal  from  an  order  made  at  special  term  denying  a  mo- 
tion on  behalf  of  plaintiff  to  settle  a  case.  This  action  was  tried 
on  the  19th  and  20th  of  January,  1858,  and  the  complaint  was 
dismissed.  On  the  29th  of  January  the  plaintiff  served  on  the 
defendant  a  proposed  case,  and  on  the  same  day  the  defendant's 
attorney  gave  to  the  plaintiffs  attorney  the  following  consent: 

(Title  of  the  cause.)  "  I  consent  that  all  proceedings  ou  the 
part  of  the  defendant^  in  the  above  cause,  be  stayed,  until  the 
case  or  bill  of  exceptions  is  settled,  and  until  the  same  is  aigued 
and  finally  disposed  of. 

(Signed)       ^'  Thomas  M.  North, 

"  Jan,  28,  1853.  Deft's  Atty.'' 
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On  the  4th  of  February  the  defendant's  attorney  served  his 
amendments  to  the  case,  and  on  the  11th  of  the  same  month  the 
plaintiffs  attorney  served  notice  of  settlement  On  the  15th  the 
case  and  amendments  were  left  at  chambers,  with  some  one  there, 
for  the  judge  who  tried  the  cause.  Thereafter,  as  appeared  by 
the  affidavits  of  the  plaintiff's  attorney  and  his  derk,  thej*  re- 
peatedly inquired  for  the  case,  but  without  success.  It  did  not 
appear  that  the  case  ever  reached  the  judge.  On  the  28th  of 
June,  1854,  judgment  was  entered  for  the  defendant,  and  notice 
in  writing  was  given  to  the  plaintiff's  attorney.  On  the  28th  of 
December,  1865,  a  motion'  was  made  before  the  judge  who  tried 
the  cause  for  a  settlement  of  the  case.  The  motion  was  denied| 
and  the  plaintifiT  appealed.  ^/ 

D.  M  Wheder^  far  the  appellant 

Thomas  M.  NorUi^  for  the  respondent  I.  The  order  appealed 
fipom  is  not  an  appealable  order.  Code,  §  319 ;  TaUman  v.  Hin- 
man,  10  How.  Pr.  B.  89.  II.  The  case  has  already  been  settled 
by  the  plaintiffs  failure  to  serve  notice  of  settlement  within  four 
days  after  receiving  the  defendant's  amendments.  Kule  15,  Sup. 
Ct  Bales.  III.  No  appeal  having  been  taken  from  the  judg- 
ment, and  the  time  to  appeal  having  expired,  the  settlement  of 
the  case  could  do  no  good.  Even  if  the  judgment  were  in  vio- 
lation of  the  stipulation  and  irregular,  the  plaintiff  must  move 
to  vacate  it  This  be  should  have  done  long  since*  lY.  The 
stipulation  has  nothing  to  do  with  this  motion,  whatever  might 
be  its  effect  r)n  a  motion  to  vacate  the  judgment  But,  in  fact, 
it  has  been  strictly  kept.  The  case  having  been  settled  on  the 
8th  of  February,  1858,  by  operation  of  the  16th  rule,  it  should 
have  been  filed  within  ten  days  thereafter,  and  not  having  been 
so  filed,  it  became,  in  the  words  of  the  stipulation,  "  finally 
disposed  of,"  by  operation  of  the  17th  rule. 

Bbadt,  J. — ^The  plaintiff  had  notice  on  the  24th  of  June,  1864, 
that  judgment  had  been  entered  against  him,  and  no  appeal  was 
Vol.  I.  10 
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taken  within  the  time  limited  by  statute.  The  stay  given  by 
defendant's  attorney  was  not  a  perpetual  stay,  and  expired  when 
the  case  was  finally  disposed  of.  The  atnendments  were  served 
on  4th  February,  1858,  and  the  notice  of  settlement  served  on 
the  11th  of  February,  1858.  The  amendments,  by  rule  16  of 
the  Supreme  Court,  were  agreed  to,  the  notice  of  settlement  not 
having  been  served  within  four  days  after  the  service  of  amend- 
ments. Eule  15.  Notice  of  settlement  was  therefore  unneces- 
sary, the  case  having  been  settled  by  operation  of  the  rule  just 
referred  to.  The  17th  rule  requires  the  party  making  the  case 
to  procure  the  same  to  be  filed  within  ten  days  after  it  shall  be 
settled ;  and  although,  where  a  party  has  regularly  served  notice 
^^uppealj  his  omission  to  file  a  case  or  exceptions  confers  no 
nght  on  the  opposite  party  to  have  his  appeal  dismissed  {Brotvn 
V.  Heacockj  9  How.  Pr.  E.  345),  yet  it  opera1»s  as  a  final  dispo- 
sition of  the  case,  or  bill  of  exceptions,  and  leaves  the  party  to 
argue  his  appeal  on  the  judgment-record  alone.  The  stay  given 
by  the  defendants  expired  when  the  case  was  disposed  of,  and,  as 
we  have  seen,  the  case  was  disposed  of  by  force  of  rules  16  and 
17  of  the  Supreme  Court,  referred  to,  long  prior  to  the  entry  of 
judgment.  . 

The  appellant,  in  answer  to  this,  urges  that  the  case  and 
amendments  were,  at  the  time  designated  for  that  purpose, 
handed  to  Judge  "Woodruff,  or  some  person  at  the  chambers  of 
this  court,  to  be  given  to  the  judge;  and  that,  after  repeated 
efforts  to  obtain  them,  application  was  made  for  leave  to  settle 
the  case  as  made  by  the  plaintiff,  which  was  not  granted.  From, 
the  order  denying  the  motion  on  that  application  the  appeal  is 
taken. 

As  appears  already,  the  notice  of  judgment  was  given  on  the 
24th  of  June,  1854,  and  the  application  for  relief  under  the  cir- 
cumstances was  not  made  until  December,  1855.  The  papers 
never  reached  Judge  Woodruff,  who  presided  at  the  trial ;  and 
after  the  laches  of  the  plaintiff,  extending  over  a  period  of 
nearly  a  year  and  a  half  after  the  notice  of  the  judgment. 
Judge  Woodruff  properly  and  justly  refused  to  permit  a  settle* 
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ment  of  the  case.  The  delay  itself  was  a  complete  answer  to 
the  &yor  asked,  without  reference  to  the  fact  that^  if  the  case 
were  settled,  no  appeal  having  been  taken  within  the  thirty 
days  allowed  by  the  Code,  such  settlement  would  be  of  no 
utility.  The  defendant  is  not  responsible  for  the  dilemma  in 
which  the  plaintiff  is  placed,  and  is  not  by  any  rule  required  to 
waive  his  rights  finally  acquired.  For  these  reasons,  the  order 
appended  from,  made  at  special  term  by  Judge  Woodrofl^  mnst 
be  a£Gurmed. 


George  Blum  v.  Edward  Hiogins. 


r 


The  court  has  the  power  to  set  aside  a  yerdiet,  and  order  a  new  trial,  on  the 
ground  of  ezceesire  damagea,  even  in  an  action  for  a  mere  personal  tort»  as  in  an 
action  for  an  aasaolt  and  battery,  where,  upon  a  comparison  of  the  verdict  of  the 
jury  with  the  facts  established  before  them,  it  appears  that  they  acted  under 
undue  motives,  or  some  gross  error  or  misunderstanding. 

But  to  Justify  such  an  interference  with  the  verdict  of  the  jury,  the  case  must  be 
very  gron  and  the  recovery  enormous. 

$500,  held  not  so  excessive,  under  the  circumstances  of  this  case,  for  an  assault  and 
battery  and  false  imprisonment  at  sea^  as  to  call  for  the  interference  of  the 
court(a) 

Appeal  from  an  order  at  special  tenn,  denying  a  motion  for 
a  new  trial  on  the  ground  of  excessive  damages.  The  facts  ap« 
pear  in  the  opinion  of  the  court 

A.  K  Macdorwugh^  for  the  appellant  1.  The  plaintiff  is  en- 
titled only  to  compensatory,  not  exemplary  damages,  there  being 
no  evidence  of  actual  malice.  Wiggin  v.  Coffin^  3  Story's  Rep.  1 ; 
Waieon  v.  Chrystie,  2  Bos.  &  R  224;  4  Barnew.  &  Cresw.  261 ; 
Sedgwick  on  Damages,  p.  472.  2.  Compensatory  damages  only 
being  allowed,  the  amount  of  the  verdict  is  excessive  for  this 
object     BcTison  v.  Frederick^  3  Burr.  184, 185. 

(a)  Compare  Cropsey  v.  Jfvrphy^  atUe^  p.  126. 
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Charles  W,  Prentiss^  for  the  respondent 

Bbady,  J.  —This  action  was  brought  to  recover  damages  for 
assaults  and  batteries  committed  by  the  defendant,  who  was  the 
master  of  the  steamship  Hermann,  on  board  of  that  vessel,  and 
for  an  alleged  imprisonment  of  the  plaintiff,  by  tying  him  to  the 
rigging  and  keeping  him  there  for  a  long  time.  The  damages 
claimed  in  the  complaint  were  $10,000.  It  was  tried  on  the 
22d  of  January,  1856,  before  Judge  Daly  and  a  jury,  and  a  ver- 
dict of  $500  rendered  against  the  defendant  A  motion  was 
made  at  special  term.  Judge  Daly  presiding,  for  a  new  trial,  on 
the  ground  that  the  damages  were  excessive.  The  motion  was 
JWi&ied,  and  from  the  order  made  thereon  the  defendant  appeala 
Nb  exception  was  interposed  to  the  charge  of  the  judge  on  the 
trial,  and  no  question  seems  to  have  been  presented  upon  the 
liability  of  the  defendant  to  respond  in  some  amount  for  his  ill 
treatment  of  the  plaintiff. 

It  was  at  one  time  doubted  {vide  Sayer's  Law  of  Damages,  210, 
238),  whether,  in  cases  of  mere  personal  tort,  the  court  had  the 
power  to  interfere  on  the  ground  of  excessive  damages;  but  the 
practice  has  long  been  settled  in  England  that  a  new  trial  may  be 
Jiad  for  such  a  reason,  where,  from  the  facts  established  before 
the  jury,  when  compared  with  the  amount  of  their  verdict,  it  ap- 
pears that  they  acted  under  undue  motives,  or  some  gross  error 
or  misunderstanding  {Chambers  v.  Cauljield,  6  East  244;  4  Burr. 
1971 ;  Cowp.  230) ;  and  in  this  state  it  is  well  settied,  by  a  series 
of  cases,  that  a  new  trial  may  be  granted  where  the  damages  are 
so  excessive  '*  as  necessarily  to  evince  intemperance,  passion, 
partiality,  or  corruption  on  the  part  of  the  jury."  Sargeani  v. 
Demston,  5  Cowen,  106 ;  TiUoison  v.  Cheeiham,  2  John.  Eep.  68 ; 
Coleman  v.  Souihvnck,  9  John.  45 ;  Boot  v.  JKVnjr,  7  Oowen,  618 ; 
Cole  V.  Perry,  8  ibid.  214;  Douglas  v.  Tausey^  2  Wendell,  862; 
Ryckman  v.  Parkins^  9  ibid.  470.  {Vide  a  host  of  Amerioati 
cases  on  this  subject,  in  this  and  other  states  of  the  UnioDi 
which  will  be  found  collated  in  1  Graham  and  Waterman  oo 
New  Trials,  pp.  409  to  441,  passim.) 
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Chief  Justice  Kent,  in  TUloison  y.  GheeOiam^  supra^  which  was 
an  action  of  slander,  says,  "  "We  have  no  standard  by  which  we 
can  hneasare  the  excess.  It  is  a  matter  resting  in  the  sound  dis- 
cretion of  a  jury."  And  again,  "  A  case  must  be  very  gross, 
and  the  recovery  enormous,  to  justify  our  interposition  on  a 
mere  question  of  damages  in  an  action  of  slander."  Applying 
the  rule  to  this  case,  it  is  clear  that  a  new  trial  cannot  be  granted. 
The  testimony  .was  contradictory  upon  the  character  and  extent 
of  the  injuries  inflicted  upon  the  plaintiff,  and  upon  the  manner 
and  violence  of  the  treatment  complained  o£  It  was  peculiarly 
in  the  province  of  the  jury,  and  there  is  nothing  in  the  case 
which  would  justify  the  impression  that  the  jury  acted  from 
undue  motive&  The  remarks  of  Judge  Ingraham,  in  the  c^ 
olScherffy.  Szadecsky  (1  Abbott,  876),  on  the  subject  of  exow- 
fiive  damages^  are  applicable  here:  " The  cause  of  action  is  one 
in  which  it  is  difficult  to  fix  any  limit  to  the  amount;  one  which 
is  peculiarly  within  the  province  of  the  jury,  and  the  mere 
amount  of  the  damages,  without  some  other  fact  to  establish  it, 
would  not  justify  us  in  saying  that  the  jury  were  actuated  by 
improper  motives  in  settling  it" 

The  order  appealed  from  must  be  affirmed,  with  $10  costs. 


EuoENE  Yatel  v.  James  Hsbneb  and  Sakuel  Gabdkeb. 

An  interference  bj  the  landlord  with  the  person  of  the  tenanti  although  on  the  de- 
mised premiaefl^  do^s  not  oonstltate  an  eviction.  It  is  a  trespass  on!/,  and  the 
remedy  of  the  tenant  is  by  action  for  the  assault 

The  use  of  a  privy  by  a  landlord  in  a  passage  way  leading  to  the  demised  premis^ 
and  which  was  there  at  the  time  of  the  hhing,  although  so  used  as  to  be  ofibnaiTe 
to  the  tenant)  does  not  of  itself  institute  an  eviction,  the  tenant  not  being  actu- 
ally deprived  of  any  part  of  his  premises. 

Appeal  by  defendant  from  a  judgment  of  the  Fourth  Dis- 
trict Court.  This  was  an  action  by  the  plaintiff,  as  assignee  of 
Daniel  Griffin,  to  recover  $25  rent    Daniel  Grriffin  was  the 
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lessee  of  the  building  No.  47  Dej  street  In  the  rear  q£  this 
building  is  another,  approached  both  by  an  alley  way  and  by  the 
hall  of  the  front  building,  which  runs  through  from  front  to  rear. 
Between  the  two  buildings  is  a  vacant  space ;  that  part  of  it 
which  is  opposite  the  hall  of  the  front  building  being  enclosed 
so  as  to  make  a  covered  and  enclosed  hall  from  Dey  street 
through  the  front  building  to  the  one  in  the  rear.  The  first 
floor  of  the  rear  building  was  occupied  by  Mr.  Gardner,  one  of 
the  defendants — the  defendant  Herner  being  sued  as  surety. 
By  lease  in  writing,  Daniel  Griffin  rented,  in  March,  1854,  to 
the  defendailt  Gardner,  '*  the  right  of  way  through  the  hall  oi 
house  No.  47  Dey  street,  also,  the  vacant  space  between  said  house 
3d  rear  brick  building,  the  same  enclosed  as  now,  between 
Id  house  and  brick  building,  which  may  be  altered  and  fitted 
up  so  as  to  connect  with  the  rear  building,  at  the  said  Gardner's 
expense,  he  leaving  the  same  in  as  good  order,"  Ac  It  was  for 
one  quarter's  rent  of  these  premises  that  this  action  was  brought. 
The  defendant  claimed  to  have  been  evicted  from  the  premises 
by  the  plaintiff.  It  appeared  that  in  the  hall  of  the  front  house, 
under  the  stairs,  and  almost  opposite,  but  a  little  to  one  side  of 
the  doorway,  opening  upon  the  enclosed  vacant  space  hired  by 
the  defendant  Gardner,  was  a  water-closet.  This  was  closed  at 
the  time  Gardner  hired  the  premises  in  question,  but  it  was  after- 
wards opened  and  used  by  Griffith.  The  evidence  showed  that  the 
door  of  the  water-closet  was  allowed  frequently  to  remain  stand- 
ing open ;  that  when  thus  open  it  partially  obstructed  the  en- 
trance to  Mr.  Gardner's  premises.  The  evidence  was  conflict- 
ing as  to  the  condition  of  the  water-closet — whether  kept  clean, 
and  in  a  good  condition  or  not.  It  also  appeared  that  Mr.  Grif- 
fith had  forcibly  ejected  Mr.  Gajdner  from  that  part  of  the 
vacant  space  between  the  two  houses  which  was  not  enclosed. 
The  court  gave  judgment  for  the  plaintiff  from  which  the  de- 
fendant appealed.  Two  actions,  for  two  different  months'  rent^ 
were  submitted  at  the  same  term. 

Hooper  C.  Van  torsi,  for  appellant 
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Niks  and  Baghy^  for  the  respondent. 

Ingraham,  First  Judge. — Any  interference  with  the  person 
of  the  tenant)  although  on  the  demised  premises,  wonld  only  be 
a  trespass,  and  not  an  eviction.  If  the  landlord  improperly  as- 
saulted him,  the  remedy  is  for  the  assault,  and  not  for  eviction. 

The  space  rented  by  the  agreement  was  only  the  vacant  space 
between  the  fipont  and  rear  buildings  as  enclosed,  and  not  the 
part  unenclosed.  The  privilege  to  alter  and  fit  up  the  same 
evidently  shows  that  the  intent  was  to  make  a  continuous  pas- 
sage to  the  back  building  through  the  enclosed  epace,  with  a 
view,  probably,  of  making  a  continuous  covered  passage  \rhj  to 
the  tenant's  premises..  j^ 

The  only  question,  therefore,  is,  whether  using  the  privy  in  me 
passage  way,  which  was  there  at  the  time  of  the  hiring,  although 
not  in  usQ^  is  to  be  treated  as  an  eviction. 

The  tenant  was  not  deprived  of  any  part  of  the  premises.  He 
remained  in  the  use  of  them  afterwards.  If  the  privy  was  used 
so  as  to  be  offensive,  he  had  a  remedy  therefor ;  but  the  mere 
use  of  it,  after  the  lease,  cannot  be  treated  as  an  eviction. 

The  courts  have  always  hesitated  about  extending  the  rule  as 
to  eviction  beyond  an  actual  expulsion  from  the  premises,  or 
some  part  of  it  The  case  of  GamjhtU  v.  Shields  (11  How.  Pr. 
Bep.  665),  cited  by  the  appeUants,  establishes  this  doctrine,  and 
shows  that  the  appellant's  remedy  is  for  the  trespass,  and  not 
for  the  eviction. 

Judgment  affirmed. 


Patrick  BREN17AN  v,  John  P.  Haff. 

The  defendant's  horse  having  been  stolen,  he  offered  a  reward  of  fiffy  doUais  &r 
the  detection  of  the  thief  The  plaintiff  informed  him  that  D.  was  the  thief,  and 
gare  him  some  information  tending  to  sustain  this  charge,  and  the  defendant  had 
D.  arrested  therefor. 
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Seid,  sufBcient  prima  facie  evidenoe  to  Bostain  a  reooTOiy  for  tbA  aUMnnl  of  the 

reward,  without  showing  D.'s  oonvictioa  on  the  charge. 
If  D.  had  been  acquitted,  or  releaaed,  or  if  the  charge  made  against  him  was  im- 

fimnded,  it  waa  incumbent  on  the  defendant  to  show  the  &cty  to  rebut  the  pro- 

somption  arising  from  the  proof  of  sodh  arrest  of  D.  at  the  instigation  ci  the 

plaintiff. 

Appeal  by  defendant  from  a  judgment  of  the  Seventh  Dis- 
triit  Court  The  defendant  was  the  proprietor  of  the  Elm  Park 
Hotel.  A  horse  belonging  to  him  having  been  stolen  from  his 
barn,  he  caused  the  following  advertisement  for  its  recovery  to 
be  inserted  in  the  New  York  Herald: 

"  $50  Bbwabb.— Stolen,  from  the  bam  of  Elm  Park  Hotel, 
o||the  Bloomingdale  Road,  on  the  evening  of  October  22d,  a 
bSotail  gray  mare,  about  fifteen  hands  high,  together  with  har- 
ness and  red  blanket.  Twenty-five  dollars  reward  will  be  paid 
for  her  whereabouts,  and  fifty  dollars  will  be  paid  fbr  the  deteo- 
tion  of  the  thief  Ferry  masters  and  livery  stable  keepers  are 
requested  to  notice  and  give  information.  The  above  reward 
will  be  paid  by 

"John  P.  Hatp, 
"  Ph)prietor  of  Elm  Park  HoteL** 

This  action  was  brought  to  recover  $75,  claimed  for  informa- 
tion given  pursuant  to  this  advertisement  It  appeared  that  in 
consequence  of  the  advertisement  the  plaintiff  called  upon  the 
defendant,  informed  him  where  the  horse,  &c.,  was  to  be  found, 
and  told  him  that  one  Denman  was  the  thief;  that  he  saw  him 
go  down  the  Bloomingdale  road  with  the  horse.  The  defendant 
then  said  he  should  have  the  reward.  His  subsequent  statement 
that  he  had  got  the  horse,  and  had  had  Denmar  arrested,  was 
also  proved.  It  also  appeared  that  he  learned  the  whereabout 
of  the  horse  from  another  source  prior  to  the  information  derived 
from  the  plaintiff.  Tie  justice  gave  judgment  for  the  plaintiff 
for  $50,  from  which  the  defendant  appealed. 

J.  F.  Malcolm,  for  the  appellant. 
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Daly,  J. — The  judgment  was  right  The  advertisement  was 
headed,  **  $50  Eeward,"  and  then,  afker  giving  notice  that  the 
mare,  a  description  of  which  was  set  forth,  had  been  stolen,  the 
advertisement  specified  that  $25  reward  would  be  paid  "for  her 
whereabout,"  and  $50  for  the  detection  of  the  thief.  The  justice 
would  seem  to  have  understood  this  as  an  offer  of  $25  for  the 
discovery  of  the  property,  and  $25  more  for  the  detection  of  the 
thief;  that  is,  $50  if  both  ends  were  attained.  He  gave  judg- 
ment for  $50,  instead  of  the  $75  claimed  by  the  plaintiff;  and, 
upon  the  evidence  the  plaintiff  was  entitled  to  recover  that 
sum.  It  was  shown  that  the  plaintiff  called  upon  the  de 
ant  on  the  morning  upon  which  the  advertisement  appe 
and  told  him  where  the  horse  was,  and  that  he  saw  a  person 
named  Denman,  whom  he  believed  to  be  the  thief,  and  who  ap- 
pears to  have .  been  known  to  the  defendant^  going  down  the 
Bloomingdale  road  with  the  animal.  Two  days  afteiv  the  de« 
fendant  admitted  that  he  had  got  the  horse,  and  that  he  had  had 
Denman  arrested,  which  was  sufficient  prima  Jhcie  to  warrant 
the  justice  in  concluding  that  the  information  furnished  by  the 
plaintiff  had  led  to  the  discovery  of  the  property  and  the  detec- 
tion of  the  thief.  The  plaintiff  was  not  bound  to  show  that  Den- 
man was  convicted  He  proved  that  he  had  been  arrested  at 
the  instance  of  the  defendant;  that  he  was  in  custody  upon  the 
charge ;  and  if  Denman  was  innocent — ^if  the  charge  against  him 
was  unfounded,  and  he  had  been  released  or  acquitted — ^it  was 
incumbent  on  the  defendant  to  show  it,  or  to  remove  the  pre- 
sumption created  by  the  evidence,  that  the  plaintiff  had  dis* 
covered  or  detected  the  thief.  There  was  nothing  to  show  any 
collusion  between  Denman  and  the  plaintiff,  or  that  he  knew, 
when  he  saw  Denman  with  the  horse,  that  it  had  been  stolen, 
or  that  he  was  apprised  of  the  fact,  or  had  any  reason  to  sup- 
pose that  a  crime  had  been  committed,  before  he  saw  the  adver- 
tisement   The  judgment  should  be  affirmed. 
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Thomas  Jennings  v.  Jahbs  Alexandbb. 

Q.  W,  B.  hired  certain  premises,  of  which  the  plaintiff's  asaignor  was  owner  and 
landlord,  and  0.  R.  B.  became  surety  for  the  rent.  0.  W.  B.  having  died,  0.  B. 
B.  took  possession  of  the  premises,  and  sub-let  to  the  defendant  The  plaintifTs 
assignor  having  assented  to  this  by  taking  an  order  of  0.  R.  B.  on  the  defendant 
for  his  rent,  and  having  refused  to  substitute  the  defendant  as  his  tenant  in  place 
of  0.  B.  B.,  lieldf  that  he  could  not  recover  for  rent  of  the  defendant,  the  under- 
tenant, although  there  was  some  evidence  of  an  express  promise  on  his  part  to 
make  a  partial  payment  in  settlement,  there  being  no  evidence  of  0.  B.  B.'8 
'assent  to  such  payment 

No  action  can  be  maintained  by  the  lessor  against  an  under-tenant  upon  the  leasee's 

j^ovenant  to  pay  rent 

mr  can  an  action  be  maintained  for  use  and  oocupati(»,  unless  there  is  an  agree- 
ment for  the  use  of  the  premises,  express  or  implied,  between  the  plaintiff  and 
defendant 

Appeal  by  defendant  fix>m  a  judgment  of  the  Marine  Court 
This  action  was  brought  by  the  plaintiff  as  assignee  of  one 
Charles  S.  Eoe,  to  recover  rent 

Charles  S.  Roe  was  the  owner  of  premises  No.  406  Sixth 
avenue.  At  the  time  he  became  the  owner  of  the  premises  they 
were  leased  to  one  O.  W.  Burnham — O.  R  Bumham  being 
surety  on  the  lease.  O.  W.  Bumham  died.  No  letters  of  ad- 
ministration were  taken  out,  but  his  widow  assigned  the  lease  to 
O.  R  Bumham,  the  surety,  who  took  possession,  and  subse- 
quently leased  to  the  defendant  The  plaintiff's  assignor,  C.  S. 
Roe,  collected  a  part  of  the  rent  for  the  quarter  previous  to  that 
for  which  this  action  is  brought,  by  obtaining  from  O.  R  Bum- 
ham an  order  on  the  defendant  therefor.  And  it  appeared  by 
the  testimony  of  C.  S.  Boe  himself,  that  being  asked  by  O.  R 
Burnham's  agent  to  take  the  defendant  as  a  tenant,  he  de- 
clined to  do  so,  and  said  he  knew  no  tenant  except  the  surety. 
It  was  also  in  evidence  that  the  defendant  had  paid  O.  R 
Burnham's  agent  the  rent  sued  for,  $25  in  cash,  and  the  bal- 
ance of  $125  in  his  note.  At  the  time  the  rent  was  demanded 
of  him  on  the  part  of  the  plaintiff's  assignor,  and  prior  to  his 
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payment  to  0.  B.  Bumham,  he  claimed  some  deductions  on 
aocoant  of  gas-fixtures,  and  damages  for  leakage  in  the  roo^ 
but  offered  to  pay  $75  to  Boe  in  full.  Judgment  was  rendered 
in  the  court  below  for  the  plaintiff  from  which  the  defendant 
appealed. 

Augustus  Prentice^  for  the  appellant,  cited  Smith  t.  Stewart^ 
6  Johns.  B.  46;  Bancroft  v.  Warddl,  13  ibid.  489. 

Ayrei  Boe^  for  the  respondent,  cited  Kenada  y.  Gardner,  8 
Barb.  S.  C.  B.  589. 

Brady,  J. — ^There  was  neither  privity  of  estate  nor  privity^ 
contract  between  the  plaintiff  or  his  assignor  and  the  defendariS; 
and  no  action  can  be  maintained  by  the  lessor  against  an  under- 
tenant upon  the  lessee's  covenant  to  pay  rent.  McFarlan  v. 
Waison^  3  Comstock,  286.  And  no  action  to  recover  for  the 
use  and  occupation  of  premises  can  be  maintained,  unless  there 
is  an  agreement  for  the  use  of  the  premises,  express  or  implied, 
between  the  plaintiff  or  his  assignor  and  the  defendant.  1  B.  S. 
748,  §  26 ;  Wood  v.  Wilcox,  1  Denio,  38 ;  Bancroft  and  mfe  v. 
WardvjeJl,  13  Johns.  B.  489 ;  HaU  v.  Scndkmayd,  15  Barb.  32. 
And  such  agreement  not  being  by  deed,  if  a  certain  rent  be 
reserved  by  it,  it  may  be  used  as  evidence  of  the  amount  of  re- 
covery. 1  B.  S.,  §  26,  supra;  Williams  v.  Sherman,  7  Wend. 
109. 

The  defendant  entered  under  O.  B.  Bumham,  and  not  under 
the  plaintiff,  and  it  was  necessary  to  show  some  promise,  express 
or  implied,  to  pay  the  rent  to  the  plaintiff  by  the  defendant,  with 
the  assent  of  his  lessor.  In  that  case  the  action  could  be  main- 
tained. McFarlan  v.  Watson,  supra.  There  is,  however,  no 
proof  in  this  case  that  the  lessor  of  the  defendant  ever  assented 
to  any  such  appropriation  of  the  rent;  but  there  is  proof  that  0. 
S.  Boe,  the  plaintiff's  assignor,  and  owner  of  the  fee,  expressly 
declined  to  accept  the  defendant  as  his  tenant  He  so  states 
himself,  ard  his  statements  are.  conclusive  on  that  subject.    The 
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defendant  would  be  excused  from  payment  to  his  lessor  by  proof 
of  payment  to  the  owner  (Peck  v.  IngersoUj  8  Selden's  Rep.  525), 
for  his  own  protection ;  but  the  evidence  here  does  not  show  a 
state  of  &cts  to  which  that  rule  would  be  applicable.  A  mere 
promise  by  an  under-tenant  to  pay  the  original  lessor,  without 
the  assent  of  Ats  landlord,  even  if  unqualified,  would  not  be  suf- 
ficient  to  bind  him ;  but  the  proof  in  this  case  is  of  an  offsr  of 
about  $75,  and,  as  it  would  seem,  by  way  of  compromise. 

The  respondent  places  his  right  to  recover  on  what  he  desig- 
nates the  attornment  of  the  defendant  to  the  plaintiff's  assignor, 
and  the  offer  already  mentioned.  This  position  cannot  be  main- 
tained. As  between  the  plaintiff's  assignor  and  the  lessee  of  his 
mantor.  there  was  no  necessity  for  any  attornment,  the  land 
Minring  been  conveyed  while  occupied  by  such  lessee  (1  Rev. 
Stat.  789,  §  146) ;  but  the  attornment  by  the  defendant  to  the 
plaintiff's  assignor,  if  proved,  would  have  been  void.  They 
were  strangers,  and  the  defendant's  landlord  did  not  consent. 
1  Rev.  Stat  744,  §  8.  There  is,  however,  no  evidence  to  show- 
that  the  defendant  attorned  to  the  plaintiff's  assignor,  and  nothing 
in  the  case  firom  which  any  inference  in  respect  thereto  can  be 
drawn,  except  the  offer  referred  to.  That,  for  the  reasons  afi- 
sigued,  is  insufficient  for  any  purpose  in  this  action. 

I  do  not  deem  it  necessary  to  consider  the  proof  of  payment 
by  the  defendant  to  his  landlord  was  such,  as  the  conclusion  isy 
from  the  views  presented,  that  the  plaintiff  was  not  entitled  to  a 
judgment  on  the  evidence  produced. 

The  judgment  of  the  court  below  must  be  reversed. 


Charles  W,  Henry  v.  Frederick  B.  Betts. 

,  Ho  action  can  be  mamtedned  against  a  father  for  dothes  fUrniahed  to  his  minor 
duldf  upon  the  gronnd  of  their  being  necessaries,  where  it  appears  that  the  child 
IS  well  provided  for  b/  the  fiither. 
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But  evidenoe  thata  n^inor  child  orde/eddplhes^of  a^pcul^^  for  which  ^i^  lather  nib- 

sequently  paid  without  ^^iection!  ia  sufficient  to  warrant  a  finding  of  aatho'rity  f 

from  the  parent  to  the  child  to  incur  such  obligationa,  and  make  such  contracts  I 

<m  behalf  of  the  father  with  the  same  person.  ^ 

Appeal  by  defendant  from  a  judgment  of  the  Sixth  District 
Court  The  &cts  are  sufficientlj  stated  in  the  opinion  of  iho 
court 

OouM  and  Field,  for  the  appellant 
Alex,  SpavMtng,  for  the  respondent 

Ikgbahak,  First  Judge.— This  action  is  brought  for  clothes ' 
sold  by  the  assignor  of  the  plaintiff  to  defendant's  son,  he  ihm 
being  a  minor,  aged  twenty  years.  Three  or  four  years  befoi*, 
the  son  had  ordered  and  procured  clothes  of  the  plaiqtiff,  and 
defendant  had  paid  the  bills.  The  defendant  never  ordered  e^n^, 
himself. 

It  is  also  shown  that  the  son  lives  with  his  &ther,  who  is  able 
to  provide  for  him,  and  had  so  provided  at  this  time.  It  is  very 
clear  that  the  defendant  is  not  liable,  upon  this  evidence,  for  the 
clothes  as  necessaries  furnished  to  a  child.  There  is  no  evidence 
showing  they  were  necessary,  or  suited  to  the  son's  station  in 
life,  or  that  the  defendant  refused  or  neglected  to  provide  for  the 
son.  On  the  contrary,  it  was  admitted  that  the  son  was  well 
provided  for  by  the  father.  This  of  itself  would  be  an  answer 
to  the  claim  on  the  ground  that  it  was  for  necessaries  furnished 
to  an  infant.  Van  Valkenburgh  v.  Watson,  18  J.  R  480 ;  JRay^ 
mond  V.  Lloyd,  10  Barb.  S.  C.  p.  483 ;  Poock  v.  Miller,  ante,  p. 
108.  I  am  of  the  opiniou,  however,  that  the  facts  proven  are  suf- 
ficient to  establish  the  defendant's  liability  on  another  ground. 
The  evidence  shows  that  the  .defendant  had  previously  permitted 
his  son,  when  younger  and  having  less  discretion  for  such  a  pur- 
pose, to  purchase  clothing,  and  the  defendant  afterwards  paid 
the  bills.  The  rule  is  well  settled,  that  a  &ther  is  not  liable  in 
such  a  case,  unless  an  authority  is  proven  or  may  be  implied 
fiom  the  circxmistances. 
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^       ^/^The  justice  has  found  in  favor  of  the  plaintiff,  and  his  finding 

J  eannot  be  disturbed.  ^  In  Baker  v.  Keen  (2  Starkie's  E.  501),  a 

1  much  less  amount  of  evidence  was  considered  sufficient  to  war- 

'  rant  the  jury  in  finding  that  such  implied  authority  existed.   In 

that  case,  merely  evidence  that  the  father  had  placed  a  son  at  a 

military  college,  and  paid  his  expenses  there,  was  considered 

sufficient  to  warrant  the  presumption  of  authority  fjx)m  the 

father  to  order  regimentals  and  other  articles  for  his  equipment. 

So  it  has  been  held  that  a  contract  made  by  a  wife  for  the 

board  of  an  infant  daughter,  unknown  to  her  husband,  but  after* 

wards  paid  for  by  him,  although  he  expressed  disapprobation  at 

it,  was  sufficient  to  establish  the  existence  of  a  discretionary 

B(^|i^er  on  the  part  of  the  wife  to  contract  for  this  purpose.    See 

:  I'orsylh  v.  Milne^  cited  in  Story  on  Contracts,  p.  120. 

The  evidence  of  previous  purchases  by  the  son  with  the  knowl- 
edge of  the  father,  and  his  payment  of  such  bills,  was  sufficient 
to  warrant  an  implied  authority  £rom  the  father  so  to  do,  and 
the  fact,  that  such  authority  was  given  when  the  in£tnt  was 
younger  and  less  capable  of  exercising  his  judgment  than  when 
he  made  the  last  purchase,  furnishes  no  evidence  to  rebut  such 
presumption. 
Judgment  affirmed. 


William  L.  Osterstoch  v.  Gilbebt  Lent. 

An  attachment  against  a  non-reeident  debtor,  issued  from  a  district  oourt^  should  be 
signed  and  issued  hj  the  clerk — ^it  being  the  process  by  which  the  action  is  com- 
menced. If  issued  and  signed  by  the  justice,  he  aoquifes  no  jurisdiction  to  pro- 
ceed in  the  action  commenced  by  it. 

Appeal  by  defendant  from  a  judgment  of  the  Fifth  District 
Court.    The  facts  sufficiently  appear  in  the  opinion  of  the  oourk 

William  C.  Carpenter^  for  the  appellant  * 
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Dirfendorfand  Acker^  for  the  respondent. 

IitGRAHAM,  FiBST  JuDGE. — This  action  was  commenced  by 
attachment  issued  and  signed  by  the  justice,  upon  an  affidavit 
showing  the  defendant  to  be  a  non-resident,  and  that  he  was 
indebted  to  the  plaintiff  upon  contract. 

The  objections  of  the  defendant  to  the  mode  of  commencing 
the  action.  Laving  been  overruled,  the  defendant's  counsel  did 
not  make  any  further  defence,  and  judgment  by  default  was 
entered  against  him. 

The  statute  in  regard  to  assistant  justices'  courts  (Laws  of  1820, 
p.  8)  directs  that  the  clerk  sball  make  out  and  sign  all  process. 

This  statute  is  applicable  to  the  present  district  courts,  and^ 
the  attarcliment  in  the  case  is  the  commencement  of  the  action, 
then  it  should  have  been  signed  in  the  mode  prescribed  by  law. 

By  the  thirty -third  section  of  the  non-imprisonment  act  it  is 
provided  that,  if  the  defendant  reside  out  of  the  county,  he  may 
be  proceeded  against  by  summons  or  attachment.  This  is  the 
mode  of  commencing  tliu  action.  We  have  not  been  referred  to 
any  provision  of  tlio  HtatiUo  altering  the  law  above  referred  to, 
nor  have  we  been  able  to  find  any  allowing  the  justice  to  sign 
the  process. 

When  the  proceeding  is  by  attachment,  the  application  should 
be  made  to  the  court,  jind,  on  the  attachment  being  ordered,  the 
clerk  should  sign  and  issue  it. 

There  is  nothing  in  the  act  of  1851  requiring  such  attachment 
to  be  under  seal. 

The  case  referred  to  by  the  defendant's  counsel  related  to  the 
Marine  Court,  and  was  governed  by  the  statute  specially  applic- 
able to  that  court. 

The  cause  of  action  was  sufficiently  set  out,  but  the  objection 
stated  was  fatal  to  the  jurisdiction  of  the  court,  and  renders  a 
reversal  of  the  judgment  necessary. 

Judgment  reversed. 


160  COURT  OF  COMMON  PLEAS. 

Oabre  y.  Stoiges. 


Alexander  Cabre  and  Hiram  W.  Love  v.  Bussell  Stubges. 

Where  no  notice  of  appeal  is  attached  to  the  retain,  on  an  appeal  firom  a  district 
court,  the  appeal  should  be  dismissed. 

In  an  action  to  recover  for  the  rendition  of  services)  the  defendant  cannot  avail 
himself  of  the  defence  that  he  acted  only  as  agent,  or  for  a  finn  of  which  he  was 
a  partner,  unless  he  disclosed  the  fact  of  the  partnership  or  agency  at  the  time  of 
making  the  contract  upon  which  the  action  is  brought  Having  contracted  for 
the  service  in  his  own  name,  he  was  personallj  fjable. 

Appeal  by  defendant  from  a  judgment  of  the  Fifth  District 
jjlonrt.  This  action  was  brought  to  recover  $4.96  for  splicing  a 
hawser.  It  appeared  that  the  defendant  employed  the  plaintifb 
to  splice  the  hawser  for  the  steam  tow-boat  Titan ;  that  he  was 
in  the  tow-boat  business,  in  partnership  with  one  Joseph  P.  Mar- 
tin ;  but  it  did  not  appear  that  at  the  time  of  the  employment 
the  plaintiff  were  aware  of  the  defendant's  partnership.  There 
was  contradictory  evidence  as  to  the  value  of  the  work.  The 
court  rendered  judgment  for  the  plaintiff  for  $4.46,  from  which 
the  defendant  appealed. 

Edward  J.  Book,  for  the  appellant 

Alex.  Spaulding,  for  the  respondents. 

Ingraham,  First  Judge. — No  notice  of  appeal  is  annexed  to 
the  return  in  this  case,  and  we  are  therefore  uninformed  as  to 
the  ground  of  appeal.  For  this  cause  the  appeal  should  be  dis* 
missed. 

Upon  the  merits,  as  appears  from  the  return,  there  is  no 
ground  for  our  interference. 

The  evidence  shows  that  the  defendant  made  the  contract  for 
the  work.  He  made  it  in  his  own  name,  without  disclosing  that 
any  other  person  was  interested  with  bim. 

The  plainti£&  were  not  bound  to  inquire  whether,  in  his  busi- 
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nees,  the  defendant  had  a  partner  or  not,  or  whether  he  was  the 
owner  of  the  steamer  or  not.  He  might  rest  on  the  express  con- 
tract made  with  the  defendant,  and  hold  him  to  that  liability. 

If  the  defendant  was  acting  as  partner  or  agent,  he  should  have 
disclosed  the  partnership  or  agency.  Not  having  done  so,  he 
assumed  the  personal  liability  in  his  contract,  and  the  justice  did 
not  err  in  rendering  judgment  against  him. 

Judgment  af&rmed. 


Ely  Hunt  and  William  B.  Nelson  v.  Hqboken  Land  and 
Imphovement  Co.  % 

The  coart  wQl  not  consider  an  objection  presented  on  appeal,  which,  if  taken  at  th9 
tiial,  might  have  been  obviated  by  the  respondent  This  rule  illustrated  and  ap- 
plied. 

The  court  will  not,  on  a  question  of  fact,  disturb  the  finding  ef  a  jury,  unless  clearly 
against  the  weight  of  evidence. 

A  judgment  of  this  court,  on  appeal,  reversing  a  judgment  of  the  Marine,  or  a  dis- 
trict court,  for  the  plaintiff,  not  predicated  on  the  merits  of  the  controversy,  is  no 
bar  to  another  action  for  the  same  cause.  Its  effect  is  merely  to  remit  the  par- 
ties to  their  original  rights  and  obligations. 

The  jstatate  (2  B.  &  p.  92,  §  1),  regulating  the  course  of  steamboRts  which  "meet 
each  other  "  on  any  waters  within  the  jurisdiction  of  this  state,  does  not  apply  to 
steamboats  whose  course  is  at  right  angles  to  each  other.  In  such  a  case,  when 
a  collision  occurs,  the  question  of  liability  therefor  depends  upon  the  question  ot 
negligence,  and  is  to  be  determined  by  the  general  considerations  which  govern 
such  questions,  not  by  the  statute  regulation.(a) 

Appeal  by  defendants  from  a  judgment  entered  on  a  ver- 
dict of  a  jury.  This  was  an  action  to  recover  damages  for  an 
injury  occasioned  to  the  Manhattan,  the  plaintiffs'  steamboat,  by 
a  collision  with  the  James  Rumsey,  the  defendants'  ferryboat. 
The  Manhattan  is  a  Hudson  river  steamboat  On  the  13th  of 
June,  1853,  she  left  her  pier  at  the  foot  of  Robinson  street,  and 
proceeded  up  the  North  River.    About  Canal  street  it  met  the 

(a)  See  3  E.  D.  Smith's  Bep.  144. 

Vol.  L  11  ^ 
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James  Bumsej,  tbe  defendants'  ferryboat,  crossing  from  Hobo- 
ken to  New  York  city.  Their  courses,  if  continued,  would  cross 
each  other  at  right  angles.  As  the  boats  were  then  proceeding, 
a  collision  was  inevitable,  and  to  avoid  this  the  Manhattan 
turned  her  bows  to  the  west,  so  as  to  pass  under  the  stem  of  the 
James  Bumsey.  The  James  Humsey  also  altered  her  course  at 
about  the  same  time ;  but,  according  to  the  testimony  of  the 
Manhattan's  pilot,  a  little  after,  turning  her  bows  to  the  right, 
down  the  river,  so  as  to  pass  the  Manhattan  on  her  left  side. 
The  result  was,  that  the  James  Bumsey  struck  the  Manhattan 
pu  her  larboard  bow,  injuring  her  so  seriously  as  to  make  it 
iiee€S:?ary  for  her  to  abandon  her  trip,  and  return  to  New  York 
for^epairs.  B  was  for  damages  for  this  collision  that  this  action 
waJB  brought. 

This  action  was  originally  brought  in  the  Marine  Court^  and 
II  judgment  rendered  for  the  plaintiffs;  but,  on  appeal  to  this 
.court,  that  judgment  was  reversed  for  error  in  the  charge  of  the 
judff^  A  new  action  was  then  commenced  in  this  court^  to 
which  the  defendants  plead,  as  one  of  their  defences,  the  former 
judgment  in  bar. 

Upon  the  trial  of  the  cause,  the  plaintiffs'  counsel  asked  of 
Hazard  Morey,  the  pilot  of  the  Manhattan,  the  question : 

"  What  w^.a  proper  course  for  a  Hoboken  ferryboat  to  take 
in  crossing  the  river  from  Hoboken  to  New  York?" 

The  question  was  objected  to,  on  the  ground  that  there  was  no 
evidence  to  show  that  the  witness  was  acquainted  with  the 
course  of  the  ferryboats.  The  witness  then  stated  that  he  was 
acquainted  with  the  .usual  course  adopted  by  the  ferryboats; 
whereupon  the  objection  waa  overruled,  and  the  evidence  ad- 
mitted. The  plaintiffij'  counsd  also  asked  the  following  question 
of  one  George  Lester,  and  a  similar  question,  in  a  little  different 
form,  of  Hazard  Morey.: 

<'  What  is  the  custom  or  couise  of  navigation  among  pilots  oi 
steamboat  when  their  vessels  are  meeting  at  right  angles?" 

This  question  was  objected  to  by  the  defendants'  counsel,  on 
the  ground  that  it  was  a  question  of  law  iuUy  provided  for  by 
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Statute.*  The  objection  was  overruled,  and  an  excepticm  taken. 
The  defendants,  to  sustain  their  defence,  offered  an  exemplified 
copj-record  of  a  judgment-roll  in  the  Common  Pleas,  reversing 
the  prior  judgment  for  the  plaintiffs  in  the  Marine  Court,  as  a 
bar  to  this  action.  It  was  excluded  by  the  court,  and  an  excep- 
tion taken. 

There  was,  also,  some  contradictory  evidence  upon  the  ques- 
tion as  to  which  party  was  guilty  of  negligence.  This  question 
was  left  to  the  jury  under  the  direction  of  the  presiding  judge, 
to  whose  charge  no  exception  was  taken,  and  a  verdict  was  ren- 
dered for  the  plaintiff  for  $550.  From  the  judgment  entered 
on  this  verdict  the  defendants  appealed. 

Oambridge  Livingston^  for  the  appellants. 
Dennis  McMahon^  for  the  respondents 

Brady,  J. — ^The  first  point  presented  by  the  appellants  is  not 
sustained  by  the  objection  taken  on  the  trial.  There  was  no 
objection  to  the  testimony  of  the  witness  on  the  ground  that  he 
was  not  an  expert,  or  that  there  was  no  evidence  of  his  capacity 
as  such.  The  objection  was,  that  there  was  no  evidence  to  show 
that  he  was  acquainted  with  the  course  of  the  ferryboats,  and 
thereupon,  to  meet  it,  the  witness  was  interrogated  as  to  that 
course,  and  answered  that  he  was  acquainted  with  it.  The  ob- 
jection was  then  overruled  by  the  presiding  judge.  That  was, 
perhaps,  unnecessary,  inasmuch  as  the  witness  by  his  testimony 
removed  the  objection.  He  wds  acquainted  with  the  course  of 
the  ferryboats,  and  thus  possessed  the  only  qualification  required 
by  the  counsel  for  the  defendants.  We  have  held,  in  accordance 


*  The  section  of  the  statute  referred  to  is  as  follows:  "Whenever  aoj  steam- 
boats shall  meet  each  other  on  the  waters  of  the  Hudson  River,  or  on  any  other 
waters  within  the  jurisdiction  of  this  state,  each  boat  so  meeting  shall  go  towards 
that  side  of  the  river  or  lake  which  is  to  the  start)oard,  or  right  side  of  such  boat,  so 
as  to  enable  the  boato  so  meeting  to  pass  each  other  with  safety.*'  2  R  a  82,  §  1, 
(4tfa  ed.X  mai^.  paging,  1  R.  S.  683. 
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^vitli  the  rule  which  prevails  in  all  the  courts,  that  we  will  not 
consider  an  objection  presented  on  appeal,  which,  if  taken  at  the 
trial,  might  have  been  obviated  bj  the  respondent,  and  that  rule 
must  be  applied  to  the  objection  which  is  the  subject  of  the  first 
point. 

The  third,  fourth  and  fifth  points  must  be  decided  against  the 
appellants.  The  verdict  was  not  clearly  against  the  weight  of 
evidence,  and  cannot  be  disturbed  for  that  reason.  The  ques- 
tions submitted  to  the  jury  were  questions  of  fact,  peculiarly  and 
exclusively  within  their  province,  to  be  determined  by  them 
upon  the  legal  rules  suggested  on  the  trial,  which  should  govern 
their  deliberations.  There  are  few  cases  presented  in  courts  of 
juijipce  in  which  a  contrariety  of  testimony  is  not  given,  and  this 
case  is  not  within  the  exception.  For  these  reasons,  unless  the 
presiding  judge  erred  in  declaring  the  law,  the  finding  is  con- 
clusive. 

The  judgment  of  the  Common  Pleas,  rendered  on  the  appeal 
from  the  Marine  Court,  was  not  conclusive.  It  was  not  predi- 
cated on  the  merits  of  the  controversy.  The  appeal  was  not 
upon  the  absence  of  any  cause  of  action,  but  for  errors  of  law 
committed  by  the  court  below,  which  were  corrected,  the  judg- 
ment reversed  and  the  parties  remitted  to  their  original  rights 
and  obligations.  This  is  expressly  adjudicated  in  this  court 
(EUeri  v.  Kelley,  10  How.  892),  and  renders  the  consideration  of 
the  question,  whether  section  380  applies  to  appeals  from  the 
Marine  and  justices'  courts,  unnecessary.  If  the  judgment  of 
this  court,  on  that  appeal,  had  been  otherwise,  the  proposition 
of  the  defendants'  counsel  would  be  incontrovertible,  and  that 
judgment  a  bar  to  this  action. 

No  exception  to  the  charge  of  the  presiding  judge  was  taken, 
but  the  appellants  insist,  in  their  sexK>nd  point,  that  he  erred  in 
permitting  testimony  to  be  given  as  to  "the -custom  or  course  of 
navigation  among  pilots  when  their  vessels  are  meeting  at  right 
angles,"  inasmuch  as  the  statute  and  the  common  law  defined 
what  their  course  should  be,  and  insists  also  that  it  was  a  ques- 
tion of  law.    We  have  no  hesitation  in  adopting  the  view  of  tho 
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statute  expressed  by  Judge  Woodru£^  in  deliyeiing  the  opinion 
on  the  appeal  J&om  the  Marine  Court^  and  in  his  charge  to  the 
jury  in  this  case.  When  vessels  meet  at  right  angles,  and  a 
collision  occurs,  the  question  presented  is  one  of  negligence,  and 
depends  upon  the  general  considerations  which  govern  such 
questions,  and  not  upon  the  statute  regulation  upon  which  the 
defendants  rely.  If  steamboats  meet  on  lines  parallel  to  each 
other,  whether  proceeding  up  and  down  a  river,  or  crossing  it 
diagonally,  the  statute  applies  equally  to  them ;  and  it  becomes 
incumbent  upon  them  each  to  go  towards  that  side  of  the  river 
which  is  to  the  starboard  or  right  of  such  boat,  as  required  by 
the  statute.  The  observance  of  that  statute  under  such  circum- 
stances, where  it  is  not  impossible,  would,  it  seems,  obvi^  a 
collision  beyond  all  question ;  but,  when  vessels  meet  at  nght 
angles,  the  observance  of  such  a  rule  might  often  result  in  the  ^ 
very  catastrophe  the  statute  was  designed  to  prevent.  It  can- 
not be  denied,  with  any  propriety,  that  if  a  steamboat  be  pro- 
ceeding down  a  river,  and  is  met  at  right  angles  by  one  crossing 
it,  the  effect  of  each  going  to  starboard  might,  in  many  instances, 
throw  the  vessels  together  by  the  sheer  which  invariably  follows 
from  such  management.  The  consideration  of  that  fact  alone, 
without  reference  to  the  nautical  rule  on  the  subject,  would 
seem  to  reject  the  theory,  that  in  such  instances  the  statute  must 
apply.  Vessels  are  to  meet  each  other  head  to  head  or  bow  to 
bow  to  induce  a  compliance  with  the  statute,  and  the  extension 
of  its  provisions  to  any  other  situation  of  vessels,  in  the  absence 
of  proof  showing  its  utility  and  safety,  would  be  a  dangerous 
exercise  of  judicial  power.  All  these  elements  went  to  the  jury 
in  unexceptionable  form.  They  were  instructed  not  only  on  the 
legal  propositions  involved,  which  were  correctly  stated,  but 
upon  the  questions  of  fact  upon  which  they  were  to  pass.  The 
evidence  objected  to  was  in  perfect  harmony  with  the  rule 
adopted  by  the  court,  and  its  reception  unavoidable.  The  ob- 
jection was  therefore  not  well  taken,  and  there  being  nothing  in 
the  bill  of  exceptions  which  will  justify  us  in  disturbing  the  ver- 
dict the  judgment  must  be  afiirmed. 
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Charles  Dukll  v.  Chables  Cublipp. 

Ow  haring^  without  the  knowledge  or  consent  of  the  owner,  pledged  with  the  d^ 
fenilant,  a  pawnbroker,  property  belonging  to  P.,  whether  the  defendant  has  anj 
lien  npon  it  for  his  advance— -^mere  t 

The  pawn-ticket  having  been  assigned  to  P.,  and  notioe  of  her  ownership  of  the 
property  and  of  the  assignment  of  the  tidcet  to  her  having  been  given  to  the  de- 
fendant, he  is  liable  to  her  for  the  value  of  the  property,  if  he  afterwards  delivera 
the  property  to  the  original  pledgor. 

No  action  can  be  maintained  by  an  owner  of  a  chattel,  when  the  assignment  under 
which  he  claims  transfers  the  property  only,  except  for  a  conversion  of  the  chat- 
tel subsequent  to  such  assignment 

And  when  the  transfer  or  assignment  is  made  to  the  plahitiff  after  the  pn^rty  has 
ttMsed  out  of  the  defendant's  possession,  a  demand  of  it  by  the  plaintiff  from  the 
C&fendant,  and  a  ref\isal  on  his  part  to  give  it  up,  because  he  had  actually  parted 
with  its  possession  to  the  person  from  whom  he  received  it,,  does  not  constitute  a 
oonvernon. 

Appeal  by  defendant  from  a  judgment  of  the  Third  District 
Court.  This  action  was  brought  to  recover  damages  for  the 
value  of  a  diamond  ring,  valued  at  $75  to  $80.  The  defendant 
was  a  pawnbroker.  The  ring  belonged  to  Mrs.  Estella  C.  Piroser. 
It  was  taken  by  one  William  L.  Green,  whether  by  her  authority 
or  not  was  a  disputed  question,  and  pledged  with  the  defendant^ 
ha  advancing  $20  on  it  Green  afterwards  gave  the  pawn-ticket 
to  Mrs.  Proser,  who  immediately  gave  the  defendant  notice  of 
her  ownership  of  the  property  and  of  her  possession  of  the  ticket^ 
and  gave  him  notice  not  to  deliver  the  ring  to  any  one  but  her, 
and  the  defendant  made  an  entry  of  her  daim  in  his  book.  He 
afterwards,  however,  gave  it  up  to  Mr.  Green,  who  made  the 
usual  affidavit  of  the  loss  of  the  pawnticket.  Thereafter  Mrs. 
Proser  tendered  the  defendant  the  amount  of  his  advance,  and 
demanded  of  him  the  ring,  with  which  demand  he  was  of  course 
unable  to  comply.  She  then  transferred  her  property  in  the 
ring  to  the  present  plaintiff  who  repeated  the  tender  and  demand, 
and  then  brought  this  action.  Judgment  was  rendered  for  the 
plaintiff  and  the  defendant  appealed. 
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JbrnMnsonf  Walden  ai\d  Brigham^  for  the  appellant 
William  R  Slaffardj  for  the  respondent 

Ingbaham,  First  Judge. — ^Whether  or  not  Mrs.  Proser 
agreed  to  permit  Mr.  Green  to  take  the  ring  and  pawn  it  was  a 
question  of  fact  for  the  justice,  and  with  his  finding  this  court 
ought  not  to  interfere.  Qreen  stated  that  she  gave  permission 
to  him  to  use  it  Mrs.  Proser  says  she  never  gave  the  ring  to 
Green ;  that  he  took  it  without  her  permission  or  consent ;  and 
that  she  had  no  idea  he  would  take  it  The  subsequent  recep- 
tif»i  of  the  pawn  ticket  and  offer  to  pay  the  defendant  the  money 
advB&ced  by  him  were  not  sufficient  to  establish  such  con^t 
They  were  but  efforts  on  her  part  to  save  the  property  from 
going  back  to  the  party  who  had  improperly  taken  the  ring 
bom  her.  It  seems  to  me  very  improbable  that  a  person,  who 
would  not  lend  another  $20,  would  voluntarily  place  in  his  pos* 
session  a  ring  worth  $80  to  pawn. 

The  finding  of  the  justice  in  favor  of  the  plaintiff  is  based  on 
the  proof  that  no  authority  was  given  to  Green  to  pawn  the  ring, 
and  it  may  well  be  doubted  whether  the  defendant  had  any  lieu 
upon  it  at  all ;  but  when  he  had  notice  of  the  transfer  of  the 
ticket  to  Mrs.  Proser,  and  that  the  property  was  hers,  that  she 
had  offered  to  pay  the  amount  loaned,  and  that  he  had  entered 
in  his  book  notice  of  such  claim,  I  think  the  defendant  was 
wrong  in  delivering  up  the  property  to  Green,  and  should  be 
held  liable. 

Whether  or  not  he  should  be  allowed  the  amount  for  which 
it  was  pawned  does  not  appear  to  have  been  discussed  upon  the 
triid.  If  there  was  no  permission  given  to  Green  to  take  the 
ring,  there  could  have  been  no  authority  to  pawn  it,  and  the 
defendant  could  obtain  no  title  to  the  property ;  but,  as  this  is 
not  made  a  ground  of  appeal,  it  is  not  necessary  to  discuss  it 

I  think,  however,  there  is  a  difficulty  in  sustaining  this  judg- 
ment on  the  facts  proven. 

The  assignment  to  the  plaintiff  was  on  the  1st  of  February, 
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1856.  The  action  was  commenced  on  the  6th  of  February,  1856. 
The  demand,  to  entitle  the  plaintiff  to  recover,  mu^  have  been 
made  after  the  assignment.  At  that  time  the  property  was  not 
in  the  defendant's  possession,  and  a  demand  of  it  from  him,  with 
a  refusal  to  give  it,  because  it  had  passed  out  of  his  possession  to 
another,  did  not  prove  a  conversion.  It  is  immaterial  in  this 
case  whether  Mrs.  Proser  could  have  maintained  the  action  or 
not.  It  is  clear  that  there  has  been  no  conversion  of  the  property 
since  the  plaintiff  has  held  the  title  to  it. 

In  McKee  v.  Judd{2  Kernan,  622J,  in  which  the  Court  of  Ap» 
peals  held  that  a  right  of  action  for  the  conversion  of  personal 
property  was  assignable,  the  instrument  of  assignment  was  a 
g^eral  conveyance  of  all  the  asugnor's  property  and  estate,  in 
the  present  case  the  assignment  transfers  nothing  but  the  prop- 
erty, and  without  a  demand  and  refusal,  or  a  conversion  after 
the  assignment,  the  present  plaintiff  could  maintain  no  action  for 
the  property. 

The  complaint  in  this  case  was  for  detaining  a  diamond 
pin,  the  answer  a  general  denial,  and  the  proof  is  conclusive 
that  before  the  plaintiff  had  any  title  to  the  pin  the  defendant 
had  parted  with  the  possession.  That  an  action  to  recover  the 
property,  under  such  circumstances,  cannot  be  maintained  was 
settled  in  Roberts  v.  Randal,  8  Sand.  S.  C.  Rep.  p.  707;  Brock- 
way  V.  Brough,  8  How.  Pr.  Bep.  p.  188 ;  and  those  cases  have 
been  followed  by  this  court  in  several  instances. 

In  order  to  have  brought  this  case  within  the  rule,  as  laid 
down  in  2  Kernan,  p.  622,  the  assignment  should  have  trans- 
ferred any  cause  of  action  for  the  conversion,  as  the  mere  trans- 
fer of  the  property  does  not  give  a  right  of  action  against  a  party 
who  has  ceased  to  detain  it  before  the  plaintiff's  title  accrued. 
EiU  V.  CbvcZ^  1  Com.  522, 

Judgment  reversed. 
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John  Agkerman  v.  John  Runton. 

Ik  ftn  octioa  to  reoorer  for  monej  lent  to  the  defendant  while  an  infant^  his  admis* 

doDS  of  the  amount  receiyed  by  him,  though  made  daring  his  infancy,  are  ad* 

misaible  as  evidence  of  the  sum  loaned. 
The  promise  of  the  defendant,  after  attaining  his  majority,  to  pay  the  plaintiff  what 

lie  owed  him,  is  a  sufficient  promise  to  charge  him  with  the  indebtednesSi  al* 

tbough  nothing  was  said  at  the  time  about  the  amount  due. 
What  promise,  made  after  minority,  to  pay  a  debt  preyiously  oontractedi  is  sofOoieiit 

to  charge  a  defendant— considered 

Appeal  by  defendant  from  a  judgment  entered  on  the  report 
of  a  referee.  .This  action  was  to  recover  for  money  lent  T30 
defendant  pleaded  infancy.  The  cause  was  referred,  and  the 
referee  found  that  the  plaintiff  had  lent  money  to  the  defendant 
to  the  amount  of  $122 ;  that  at  the  time  it  was  lent  the  defend- 
ant was  an  infant,  but  that  after  he  became  of  age  he  admitted 
the  indebtedness,  and  promised  to  pay  it.  The  report  was  in  fiivor 
of  the  plaintiff  for  the  sum  of  $122,  with  interest.  The  evidence 
of  indebtedness  consisted  of  the  defendant's  admissions  while  an 
infant.  Subsequent  to  his  becoming  of  age,  he  said  to  the  plain- 
tiff's salesman  that  he  would  pay  the  plaintiff  what  he  owed  him, 
but  nothing  was  said  as  to  the  amount.  This  was  the  proof  of 
a  promise  to  pay,  upon  which  the  plaintiff  relied  to  sustain  a 
recovery. 

J.  0,  Halsiedf  for  the  appellant.  I.  The  only  attempt  to  prove 
indebtedness  is  by  an  admission  of  the  defendant  while  an  infant 
This  is  not  competent,  even  to  show  that  he  was  supplied  with 
necessaries.  Ingleden  v.  DouglcLs,  2  Starkie  B.  86 ;  IVueman  v. 
Hunt,  1  T.  R  40;  4  C.  &  P.  104. 

n.  No  admission  or  promise  by  the  defendant,  amounting  in 
law  to  a  ratification,  is  proven.  1.  There  should  be  an  admis- 
sion of  the  whole  debt,  and  a  promise  to  pay  it.  QoodseUy. 
Meyer,  S  Wend.  479 ;  Oay  v.  BaUou,  4  ibid.  405 ;  Smith  v.  Afayo; 
9  Mass.  R.  84;  Thompson  v.  Lay,  4  Pick.  48 ;  8  N.  H.  E.  376. 
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2.  Where  the  defence  is  infancy,  there  must  be  an  express  rati- 
fication. TiVbaUs  v.  Oerrish^  5  Porter  N.  H.  E.  48 ;  Sherman 
V.  Wakeman,  11  Barb.  254;  Bigehw  v.  Grannis,  2  Hill,  120. 
8.  The  promise  proved  was  at  most  a  conditional  one,  and  the 
burthen  rested  upon  the  plaintiff  to  prove  aliunde  the  correct- 
ness of  his  account.  Miller  v.  ffewieUj  19  Wend.  801 ;  Wright 
V.  /Stecfe,  2  N.  H.  R  52;  Qiuxiles  v.  LiiOepage,  2  H.  4;  M.  401; 
Douglass  v.  Dane,  2  McCord,  219;  6  Conn.  E.  494;  2  0.  &  P. 
109;  9  Mass.  E.  84;  9  Verm.  E  865. 

J.  F.  Bowman,  for  the  respondent 

Brady,  J. — ^The  referee  found  that  the  sum  of  $122  was  lent 

'^  the  defendant  between  January,  1851,  and  April  2d,  1852. 

That  during  that  period  the  defendant  was  an  iufant ;  and  that 

after  his  arrival  at  the  age  of  twenty -one  years  he  promised  to 

pay  the  sum  so  found  to  be  due. 

The  defendant  insists  that  the  finding  by  the  referee  of  the 
amount  due  is  not  sustained  by  the  testimony ;  that  the  only 
evidence  on  that  subject  is  an  admission  made  by  defendant 
while  an  infant,  that  the  account  of  the  plaintiff  which  he  ex- 
amined was  correct ;  and  that  such  an  account  stated  is  not  evi- 
dence against  him  after  his  maturity,  even  to  show  that  he  was 
supplied  with  necessaries.  The  case  of  Ingkdmv  v.  Douglass 
(2d  Starkie  Eep.  83)  sustains  this  view.  Lord  Ellenborough  at 
first  doubted  whether  the  statement  was  not  evidence  to  show  that 
necessaries  had  been  supplied,  but,  after  consideration,  was  of 
the  opinion  that  the  statement  of  the  account  by  the  infant  could 
not  be  used  against  him.  No  reasons  are  assigned  in  the  report^ 
and  what  influenced  the  change  in  Lord  EUenborough's  opinion 
does  not  appear.  The  question  has  not  been  expressly  adjudi- 
cated in  this  state,  but  I  think  may  be  considered  settled  on 
principle  and  by  analogy.  In  the  case  of  Gay  v.  Balbu  (4 
Wend.  408),  the  plaintiff  proved  the  value  of  the  board  charged 
.  against  the  defendant  during  infancy,  and  examined  several  wit- 
nesses as  to  items  in  the  bill  of  particulars.     It  was  also  proved 
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that,  prior  to  the  defendant's  majority,  he  was  furnished  with  a  * 
bill  of  the  charges  of  the  plaintifT;  that  he  examined  it ;  said 
he  did  not  know  but  that  it  was  right,  but  he  should  like  to 
have  advice  and  consider  it  He  made  no  objections  to  pay 
any  item  in  it.  The  bill  so  furnished  corresponded  with  the 
bill  of  particulars.  The  proof  as  to  the  promise  was,  that  the 
defendant  had  declared  that  he  was  willing  to  settle  with  the 
plaintiff,  and  pay  him  what  he  owed  him,  if  anything.  The 
court  held  that  the  admission  of  the  defendant  afforded  sufficient 
evidence  that  the  items  of  the  plaintiff's  account  were  paid  or 
furnished  at  his  request  It  is  true,  the  court  decided  that  an 
express  promise  need  not  be  proven  in  order  to  render  an  infant 
liable  for  necessaries ;  and  that  if  the  demand  is  not  for  neces- 
saries, and  the  issue  made  upon  a  new  promise  after  maturit;^^ 
an  express  promise  must  be  proved ;  but  that  does  not  affect  the 
immediate  question  under  consideration.  The  only  admissions 
relating  to  the  iteTOs  of  the  plaintiff's  account  were  made  prior  to 
full  age,  and  they,  united  with  the  promise  to  pay  if  he  owed  any- 
thing^ were  considered  sufficient  to  charge  him.  This  case,  in 
that  respect,  is  stronger  than  the  one  referred  to.  The  account 
was  admitted  by  the  defendant,  during  minority,  to  be  correct, 
without  qualification,  and  the  subsequent  promise,  after  he  be- 
came of  age,  to  pay  what  he  owed,  is  free  from  any  hypothesis. 
Again,  in  the  case  of  Haile  v.  Lillie  (3  Hill,  149),  Lillie,  an 
infent,  sued  Haile,  for  work^  Ac.  On  the  trial  evidence  was 
given  tending  to  show  that  a  settlement  had  taken  place  between 
the  parties,  but  the  defendant  insisted  that  no  such  settlement 
had  taken  place,  and  offered  to  prove  the  fiwt  by  the  admission 
of  the  plaintiff .  The  testimony  was  rejected,  but  the  judgment 
was  reversed — Chief  Justice  Nelson  declaring  that  "  the  admis- 
sions of  the  plaintiff  were  evidence  against  him,  though  the 
admissions  of  an  infant  may  frequently  be  controlled  by  the 
infant's  incompetency  to  bind  himself  by  contract."  And  again, 
"  The  only  privilege  of  an  infent,  who  has  arrived  at  years  of 
discretion,  even  in  civil  cases,  is  an  exemption  at  common  law 
fron;.  liability  upon  most  of  his  contracts.    Independently  of  this 
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privilege,  he  stands  in  court  upon  the  footing  of  an  adult.**  This 
is  undoubtedly  the  correct  doctrine.  The  admissions  of  an 
infant  are  evidence  against  him  for  certain  purposes,  althou^ 
such  admissions  do  not  create  any  liability.  The  mere  admis- 
sion of  the  correctness  of  the  account  would  establish  only  that 
the  plaintiff  and  defendant  had  transactions  together,  and  that 
the  result  of  such  transactions  left  a  balance  due  to  the  plaintiff 
without  increasing  the  defendant's  liability  to  pay  it  Without 
a  promise  to  pay  after  maturity,  the  admission  would  be  wholly 
immaterial  for  any  purpose.  There  is  no  difference  in  principle 
between  an  admission  of  the  correctness  of  an  account  and  any 
admission  affecting  a  material  fact,  such  as  the  denial  of  a  settle- 
ment by  the  infant,  between  him  and  his  employer,  the  only 
'bbject  of  which  would  be  to  show  that  the  balance  struck  was 
not  agreed  upon.  I  can  discover  no  reason  why  an  admission, 
by  an  infant  of  discreet  years,  of  the  correctness  of  an  account, 
should  not  be  permitted  to  show  the  inchoate  debt,  which  be- 
came absolute  by  promise  after  maturity.  The  referee's  finding, 
therefore,  on  that  question  must  not  be  disturbed. 

The  defendant  also  excepts  to  the  finding  of  the  referee,  thai 
the  defendant  promised  to  pay  the  account  after  his  maturity, 
which  he  admitted  to  be  correct,  but  the  conclusion  of  the  referee 
on  that  subject  must  be  upheld.  The  promise  to  pay  was  made 
in  July  or  August,  1852.  The  promise  was  an  express  one ; 
more  express,  indeed,  than  the  promise  proved  in  Oay  v.  BaUou^ 
suprUj  and  yet  that  was  held  sufficient.  In  Bigehw  and  others  v. 
Orannis  (2  Hill,  120),  the  promise  was  made  to  a  stranger,  and 
the  court  held  that  it  must  be  made  to  the  plaintiff  or  his  agent. 
The  same  doctrine  was  declared  in  Ooodsell  v.  Myet^s  (8  Wend. 
481),  but  of  the  suflSciency  of  the  promise  no  doubt  was  ex- 
pressed. In  neither  of  these  cases  was  the  promise  express, 
though  given  to  a  stranger,  and  it  was  not  therefore  so  legally 
formidable  as  the  promise  proved  here.  There  is  no  reason 
for  interfering  with  the  report  of  the  referee, 

I  remarked  during  the  argument  of  this  appeal,  and  have  not 
changed  my  opinion  since,  that  the  only  question  of  any  im- 
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poTtanoe  was,  whether  the  debt  was  sufficiently  proved  ?    I  am 
satisfied  that  it  was,  for  the  reasons  stated,  and  think  the  judg* 
ment  is  right,  and  should  be  affirmed. 
Judgment  affirmed. 


John  A.  Ubsdell  and  others  v.  Habmak  K  Root. 

An  order  to  refer  a  cause,  brought  upon  an  aooonnt  for  goods  sold  and  deUvered,  is 

not  an  appealable  order. 
When  a  party  has  proceeded,  under  an  order  of  reference,  with  the  trial  of  the 

cause  before  the  referee,  he  cannot  afterwards  appeal  firom  the  order. 

Motion  to  dismiss  an  appeal.  This  was  an  action  to  recover 
for  goods  sold  and  delivered.  The  account  of  sales  contained 
ten  items.  When  the  cause  was  reached  upon  the  calendar  for 
trial,  the  plaintiifs'  attorney  moved  for  an  order  of  reference, 
which  was  granted.  A  sole  I'eferee  was  agreed  upon  between 
the  attorneys  for  the  respective  parties,  and  the  order  was  entered 
accordingly. 

The  cause  was  then  noticed  by  the  plaintiflfe'  attorney  for  trial 
before  the  referee.  The  defendant's  attorney  attended  pursuant 
to  the  notice,  and  without  objection  proceeded  with  the  trial. 
The  first  session  lasted  some  four  hours,  and  was  taken  up  with 
the  examination  and  cross-examination  of  witnesses  for  the  plain- 
tiff, called  to  prove  the  sale  of  the  goods.  After  this  the  defend- 
ant appealed  from  the  order  of  reference,  and  this  appeal  the 
plaintiff  moved  to  dismiss. 

D.  McMahon^  for  the  motion.  I.  The  order  of  reference  is  not 
appealable.  Gray  v.  Fox^  1  Code  R.,  K  S.  384 ;  Bryan  v.  Bren- 
noTij  7  How.  Pr.  R.  869 ;  Dean  v.  Empire  MuL  Ins.  Cb.,  9  ibid. 
69.  11.  The  appearance  of  the  defendant's  counsel  before  the 
referee  is  a  waiver  of  any  objection  to  the  order  of  reference. 
BerumU  y.  Harris^  1  Code  R.  125;  Comb  v.  Wyhoff^  1  Cainea* 
B.147. 
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Ingbaham,  First  Judge. — The  order  of  reference  in  this 
case  was  made  on  motion  for  that  purpose.  The  cause  is  one  in 
which  a  reference  may  be  made  without  the  consent  of  parties — 
it  being  an  action  on  contract.  Where  such  is  the  case,  it  rests 
in  the  discretion  of  the  judge  who  hears  the  motion  whether  to 
refer  it  or  not,  and  the  exercise  of  such  discretion  is  not  the  sub- 
ject  of  review  by  the  general  term  as  a  matter  affecting  the 
merits.  We  have  provided  for  reviewing  such  orders,  when  the 
party  aggrieved  obtains  the  judge's  certificate  that  the  question 
involved  is  of  sufficient  importance  or  doubt  as  to  warrant  such 
T^ew.  As  no  such  certificate  was  obtained,  we  think  the  order 
appealed  from  was  not  an  order  involving  the  merits,  and  that 
no  appeal  will  lie  from  it  The  cases  cited  {Gray  v.  Fox,  1  Code 
Rep.,  N.  S.  884;  Bryan  v.  Brennon,  7  How.  Pr.  R  859;  Dean, 
V.  Empire  MuL  Ins.  Oo.,  9  ibid.  69)  are  in  point. 

Even  if  it  was  an  appealable  order,,  the  defendant,  by  ap- 
pearing on  the  reference  and  proceeding  with  the  trial,  has 
waived  any  right  to  appeal.  K  he  had  still  intended  to  prose- 
cute the  appeal,  he  should  have  applied  for  a  stay  of  proceedings. 
It  can  hardly  be  considered  as  proper,  or  comsistent  with  a  due 
administration  of  justice,  after  the  parties  have  appeared  and 
tried  a  cause -on  the  merits,  that  the  court  would  set  all  the  pro- 
ceedings aside  upon  a  mere  question  of  practice. 

It  also  appears  from  l^e  papers  that  the  referee  was  agreed 
upon  between  the  parties,  and  the  subsequent  proceedings  on 
the  reference  abundantly  show  that  the  reference  was  necessary. 

The  motion  is  granted. 
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Medad  T.  Moss  v.  Joseph  Shannoit. 

The  payment  of  a  port  of  a  judgment-debt,  and  the  giving  of  the  debtor's  own  notei 
for  a  part  of  the  balance,  will  not,  without  a  satififhction  or  release,  discharge  the 
indebtedness,  although  received  in  full  payment  and  satisfaction. 

And  it  makes  no  difference  that  the  notes  were  made  payable  to  the  attorney  of  the 
creditors,  who  is  acting  for  and  on  their  behalf  instead  of  being  made  payable  to 
them  directly. 

In  an  action  upon  a  judgment,  by  the  assignee  of  the  judgment-creditor,  it  is  not 
necessary  to  aver  any  demand  of  payment  by  the  assignee,  or  any  refusal  to  pi^ 
by  the  debtor. 

Appeal  by  defendant  from  an  order  at  special  term  sustain^v^ 
ing  a  demurrer  to  a  part  of  defendant's  answer.  This  was  an 
action  to  recover  a  balance  of  $238.39,  upon  a  judgment  for 
$508.79,  recovered  by  Elam  Hurd  and  Julius  T.  Alden  against 
the  defendant  and  assigned  to  the  plaintifT.  A  part  pajnnent  of 
the  judgment  was  admitted  by  the  complaint  The  answer  set 
up,  as  one  of  the  defences,  that  subsequent  to  the  recovery  of 
judgment  the  defendant  gave  to  one  Henry  Hurd,  acting  for 
and  on  behalf  of  Elam  Hurd  and  Julius  T.  Alden  as  their  attor- 
ney, $125  in  cash,  and  three  notes  for  $50  each,  made  payable 
at  the  Butchers'  and  Drovers'  Bank,  which  he  agreed  to  take  in 
full  satisfaction,  payment  and  discharge  of  the  judgment,  pro- 
vided the  notes  were  paid  at  maturity.  That  the  notes  were 
paid  at  maturity,  and  the  judgment  thus  satisfied  and  discharged. 
To  this  part  of  the  answer  the  plaintiff  demurred,  the  demurrer 
was  sustained,  and  the  defendant  appealed. 

F.  Byrne,  for  the  appeUant.  I.  No  notice  of  the  alleged 
assignment  is  averred,  nor  is  there  any  averment  in  the  com* 
plaint  of  a  demand  on  the  defendant,  or  a  refusal  on  his  part  to 
pay  the  balance  claimed  to  be  due.  Sears  v.  Patrick,  28  Wend. 
628.  II.  The  notes  given  were  made  payable  to  the  order  of 
Henry  Hurd,  a  third  person,  and  were  made  payable  at  the 
Butchers'  and  Drovers'  Bank.    The  payment  being  thus  made  to 
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a  third  person,  and  at  a  particular  place  other  than  the  place 
where  the  debt  would  have  been  payable,  it  is  good  as  a  satis- 
faction.   2  Coke's  Institutes,  212,  b. 

W.  H.  Oreen^  for  the  respondent  L  The  payment  pleaded 
being  of  a  sum  less  than  the  amount  of  the  judgment,  is  not 
good  either  as  a  plea  of  payment  or  of  accord  and  satisfection 
{Dedrick  v.  Lehmanrij  9  Johns.  E.  388),  and  could  not  be  received 
in  evidence  under  a  plea  of  payment.  Mechanics*  Bank  v.  Ilazardj 
13  Johns.  R  858 ;  Seymour  v.  Minium^  17  ibid.  169 ;  Johnson 
V.  Brannan,  5  ibid.  271. 

IL  A  debt  by  speciality  cannot  be  satisfied  by  a  lower  form 
^  security  from  the  debtor  himself.  Worthington  v.  Wigly^  8 
Bingh.  N.  C.  454;  Waydell  v.  Luer,  5  Hill,  450,  458;  MiicheU 
V.  Hawley^  4  Denio,  414 ;  See  Ounn  v.  McAdam,  2  Iredell 
Eq.  79. 

in.  A  debtor's  own  promise  to  pay,  even  for  the  full  amount^ 
though  by  express  agreement  taken  in  full  payment  and  satis- 
fection  of  the  debt,  cannot  2>er  se  operate  as  payment  or  satisfiic- 
tion  of  the  prior  indebtedness.  See  the  following  cases :  Hughes 
V.  Wheder,  8  Cow.  79;  Booth  v.  Smith,  3  Wend.  68;  Frisbee  v. 
Learned,  2  Wend.  452,  per  Cow  en,  J. ;  Conkling  v.  King,  10  Barb. 
375 ;  Cole  v.  ikckeit,  1  Hill,  516 ;  Waydell  v.  Luer,  5  Hill,  448 ; 
S.  C.  3  Denio,  410;  Elwood  v.  Die/endorf,  5  Barb.  408;  Living- 
ston V.  Badcliff,  6  Barb.  201 ;  Oouro  v.  Port  Henry  Iron  Co.,  12 
Barb.  27. 

IV.  There  being  no  consideration  for  the  alleged  agreement 
to  accept  a  partial  payment  in  satis£iction  of  the  judgment,  there 
must  have  been  either  a  satis£9bction  or  a  release  under  seal,  to 
discharge  the  defendant.   Seymour  v.  Minium,  17  Johns.  R,  169 
Dewey  v.  Derby,  20  ibid.  462 ;  JacJcson  v.  Siackhouse,  1  Cow.  122 
Dezeng  v.  Bailey,  9  Wend,  836 ;  Barnard  v.  Darling,  11  ibid.  28 
Tunick  y.  Oreene,  5  ibid.  455 ;  Mitchell  v.  Hawley,  4  Denio,  414. 

Ingbaham,  First  Judge.— This  action  is  brought  upon  a 
judgment  for  $508.79.  The  defendant  sets  up  in  his  answer  that 
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by  agreement  with  the  plaintiflfs  assignors  te  paid  $125  in  cash, 
and  gave  his  notes  for  $150,  in  satisfaction  and  discharge  of  the 
judgment  To  this  the  plaintiif  demurs.  The  payment  of  part 
of  a  debt,  and  giving  the  debtor's  note  for  part  of  the  balance, 
can  never  discharge  the  whole  indebtedness  without  a  release. 
•  The  debtor's  note  amounted  to  nothing.  He  only  agreed  by  it 
to  pay  at  a  future  time  what  he  was  bound  to  pay  at  the  present 
moment,  and  aflTorded  no  new  consideration  for  any  contract  ^at 
the  time.  The  giving  of  notes  of  other  persons  might  have  a 
diflFerent  effect.  See  Mitchell  v.  Hawley^  4  Denio,  411 ;  8  Cow. 
79;  3  Wend.  68;  Cole  v.  Sacketi,  1  Hill,  516;  and  in  Waijdell 
V.  Luer^  5  Hill,  448,  and  3  Denio,  410,  where  this  question  was 
fully  examined ;  and  it  was  conceded  by  all  the  judges  that  ^J|5 
mere  note  of  the  debtor  would  not  discharge  a  precedent  debt, 
though  it  might  suspend  the  remedy.     3  Bingh.  N.  0.  464. 

It  is  said  that  a  difference  exists  between  this  case  and  those 
above  referred  to,  because  the  contract  was  made  with  Henry 
Hurd.  Without  expressing  any  opinion  upon  the  question, 
whether  the  giving  of  the  debtor's  note  to  a  third  person,  al- 
though for  a  smaller  amount,  would  operate  to  discharge  the 
original  indebtedness  either  in  whole  or  in  part,  it  is  sufficient 
for  this  case  to  say,  that  the  answer  admits  that  Henry  Hurd 
was  acting  for  and  on  behalf  of  the  plaintiff,  and  as  his  attor- 
ney. His  acts,  therefore,  were  the  acts  of  the  plaintiff,  and  the 
notes,  although  made  payable  to  Henry  Hurd,  were,  in  fact,  the 
property  of  the  plaintiff,  and  payable  to  him. 

It  was  unnecessary  to  prove  any  demand  on  behalf  of  the 
assignee,  or  refusal  to  pay  of  the  debtor.  The  case  cited  is  not 
in  point.  It  only  applies  to  cases  where  the  defendant  received 
the  money  sued  for  in  the  capacity  cf  trustee,  and  in  which  a 
demand  might  have  been  as  necessary  for  the  assignor  as  for  the 
assignee. 

The  order  on  the  demurrer  made  at  special  term  should  be 
affirmed. 

Vol.  L  12 
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George  M.  Sherman  v.  George  Elder,  William  R.  Painter 
and  Charles  P.  Linbback. 

In  an  action  to  reooyer  damages  for  the  conyersion  of  personal  property  bj  the 
assignee  of  the  original  owner,  the  complaint  must  either  show  an  assignment  to 
ilio  plaintiff  of  the  original  owner's  claim  for  damages,  or  an  assignment  of  the 
property  apd  a  demand  thereof  by  the  plaintiff  subsequent  to  the  assignment. 

'JliG  wife  having,  subsequent  to  her  marriage,  permitted  hcr.sole  and  separate  prop- 
erty to  be  transferred  to  the  custody  of  her  husband,  and  psed  in  a  business  car- 
ried on  by  the  two^  whether  she  will  not  be  held  to  haye  appropriated  it  to  the 
use  of  her  husband,  and  rendered  it  liable  to  the  claims  of  bis  creditors — quare  f 

The  sheriff  having,  in  such  a  case,  levied  on  a  stock  of  goods  purchased  with  the 

"F^come  of  such  a  business,  and  the  wife  having  interposed  only  a  general  claim 
to  the  entire  stock,  whether  she  will  not  be  afterwards  estopped  from  daiming  a 
few  specific  articles^  upon  the  ground  that  they  were  hers  at  tlie  time  of  her  mar- 
riage, no  such  dsdm  having  been  made  at  the  time  of  the  levy — quaere  t 

'VVliether  a  wife  can,  without  the  concurrence  of  her  husband,  assign  a  claim  for 
damages  for  a  tort — ([UiBre  f 

A  PPEAL  by  defendants  fix)m  a  judgment  entered  on  the  report 
of  a  referee.  This  action  was  brought  to  recover  damages  for 
the  conversion  of  personal  property.  The  complaint  averred 
the  taking  and  carrying  away,  by  the  defendants,  of  certain  per- 
sonal property  belonging  to  one  Lucy  Sherwood,  and  that  prior 
to  the  commencement  of  the  action  she  sold  t^he  property  so  taken 
to  the  plaintiff.  It  neither  averred  a  demand  subsequent  to  that 
assignment  by  the  plaintiff  on  the  defendant,  nor  did  it  aver  that 
she  had  assigned  to  the  plaintiff  her  claim  for  damages  against 
the  defendant.  The  defendants  justified  under  an  execution 
issued  against  one  Daniel  Sherwood,  Lucy  Sherwood's  husband. 
The  value  of  the  articles  claimed  was  about  seventeen  hundred 
dollars. 

Upon  the  trial  it  appeared  that  Lucy  Sherwood,  prior  to  and 
at  the  time  of  her  marriage  to  Daniel  Sherwood,  was  keeping  a 
grocery  store  on  the  comer  of  Hudson  and  Charles  streets,  New 
York  city,  the  contents  of  which  were  her  sole  and  separate 
property.     In  January,  1850,  she  married  Daniel  Shf^rwood,  and 


NEW  YORK-JULY,  1866.  179 

Siierman  ▼.  Elder. 

changed  the  sign,  putting  up  the  name  of  L.  Sherwood  over  the 
door.  The  two  continued  to  carry  on  the 'business  together,  the 
goods  being  purchased  from  the  income  of  the  store.  In  Sep- 
tember, 1858,  Daniel  Sherwood  confessed  judgment  to  the  de- 
fendants, Elder  and  Painter,  for  goods  furnished  to  the  store. 
Under  this  judgment  an  execution  was  levied  bj  the  defendant 
Lineback,  a  deputy  sheriff  on  the  contents  of  the  store.  It  was 
for  the  sale  under  this  execution  that  this  action  was  brought  by 
the  plaintiff,  as  the  assignee  of  Lucy  Sherwood.  The  referee 
found  that  a  few  of  the  articles  levied  upon,  in  value  $66,  were 
the  separate  property  of  Lucy  Sherwood,  being  specific  articles 
which  belonged  to  her  at  the  time  of  her  marriage.  As  to  the 
rest,  he  found  that  they  had  been  purchased  since  the  marru^ 
firom  the  income  of  the  store. 

It  appeared  that  at  the  time  of  the  levy  the  sheriff  was  notified 
that  Lucy  Sherwood  claimed  the  entire  stock  of  goods,  but  it 
did  not  appear  that  he  was  informed  that  any  portion  of  them 
had  belonged,  in  specie,  to  her  prior  to  the  marriage ;  or  that 
the  articles  which  so  belonged  to  her  were  distinguished  in  any 
way  from  the  rest 

Upon  the  trial  the  defendants  moved  for  a  dismissal  of  the 
complaint  for  insufficiency  of  proof,  which  was  denied.  The 
referee  reported  in  fiivor  of  the  plaintiff  for  the  sum  of  $66,  and 
firom  the  judgment  entered  on  tiiat  report  the  defendants  appealed. 

Richard  M.  Harrington^  for  the  appellants.  L  The  referee 
shoxdd  have  dismissed  the  complaint  1.  There  was  no  evidence 
of  any  demand  by  the  plaintiff  after  the  assignment  to  hiuL 
Slterman  v.  Welb,  18  Barb.  S.  C.  E.  500 ;  IJall  v.  Robinson,  2 
Com.  293;  Robinson  v.  Weelcs,  6  How.  Pr.  R  161;  Oass  v.  N. 
T.  &  H.  R.  R.  Cb.,  1  E.  D.  Smith's  C.  P.  R  622 ;  EotueU  v. 
Kruen,  C.  P.  Ms.,  Woodruff,  J. ;  The  People  v.  Tioga  C.  P.,  19 
Wend.  73 ;  Gordon  v.  Adams,  12  Wend.  297.  2.  There  was  no 
evidence  as  to  the  value  of  the  articles. 

XL  The  business  carried  on  was,  in  law,  the  business  of  the 
husband.     Loveit  v.  Robinson^  7  How.  Pr.  R.  105 ;   Van  Sickel  v. 
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Van  Sickel,  8  How.  Pr.  R.  268;  Rusadl  v.  Gibson,  8  ibid.  456; 
Hmoland  v.  Fort  Edward  Co,,  8  ibid.  505;  MarUn  v.  Martin,  1 
Com.  473.  And  the 'wife  having  made  an  appointment  of  this 
property  to  the  business,  or  to  her  husband,  she  surrendered  her 
prior  title  to  them,  and  left  nothing  to  pass  by  her  pretended 
assignment  to  the  plaintiflF.  Vanderhyden  v.  Mailery,  1  C!om.  452 ; 
Merritt  v.  Johnson,  7  Johns.  478 ;  Gregory  v.  Stryher,  2  Denio, 
628 ;  Andrews  v.  Durani,  1  Kern.  85. 

W,  H.  Bell,  for  the  respondents. 

Ingraham,  First  Judge. — The  defendant  moved  for  a  dis- 
M6sal  of  the  complaint  for  insuflSciency  of  proo£  On  his  points 
he  states  that  there  was  no  evidence  of  demand  by  the  plaintiff 
after  the  assignment  to  him,  and  that  there  was  no  direct  evi- 
dence of  value. 

The  complaint  is  simply  a  claim  for  damages  for  taking  prop- 
erty of  Lacy  Sherwood,  while  it  only  avers  an  assignment  by 
Lucy  Sherwood  to  the  plaintiflF  of  the  articles  so  taken.  It  sets 
up  no  assignment  of  a  claim  for  damages  for  the  taking. 

Under  this  complaint  there  could  be  no  recovery  for  any  tres- 
pass, except  for  that  while  Lucy  Sherwood  owned  the  property, 
and  no  such  claim  is  assigned  according  to  the  pleadings.  The 
objection  was  a  much  broader  one  than  stated  by  the  defendant's 
counsel,  for  no  cause  of  action  was  shown  by  the  complaint  to 
exist  in  Sherman.  It  neither  averred  an  assignment  by  Lucy 
Sherwood  of  any  claim  for  damages  for  the  taking  nor  a  demand 
of  the  property  for  the  plaintiff  after  the  assignment ;  one  of 
which  was  necessary  to  give  the  plaintiff  a  cause  of  action.  The 
proof,  therefore,  of  the  plaintiff's  claim  was  insujBScient  when  the 
motion  was  made.  The  Court  of  Appeals  have  lately  held  that 
a  claim  for  damages  for  taking  personal  property  is  assignable. 
McKee  v.  Jvdd,  2  Keman,  622.  In  that  case  the  complaint 
averred  that  the  claim  and  demand  for  taking  the  property 
was  assigned  to  the  plaintiff  and  not  the  title  to  the  property 
merely. 
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For  this  reason  we  think  the  ease  must  go  back  to  the  referea 
If  the  plaintiff  sees  fit  to  move  for  an  amendment  of  the  plead- 
ings, the  objection  may  be  remedied ;  bat  as  the  complaint  now 
stands  there  can  be  no  recovery  in  the  plaintiff's  favor. 

A  more  serious  objection  exists  to  any  recovery  in  this  case. 
After  the  wife's  marriage,  she  permitted  this  property  to  be 
transferred  to  the  custody  of  the  husband — the  business  to  be 
carried  on  generally  by  him,  and  in  his  name,  and  the  moneys 
used  at  his  pleasure  in  renewing  the  stock  from  time  to  tin^ 
She  may  be  considered  as  having  appropriated  this  property  to 
the  use  of  the  husband,  and  thereby  exposed  it  to  the  claims  of 
his  creditors.  She  was  present  when  her  husband  stated  it  had 
all  been  put  in  his  possession  by  her  as  a  part  of  the  gene^ 
stock,  and  did  not  dissent  therefrom. 

She  should  have  made  a  specific  claim  for  these  articles,  in- 
stead of  claiming  the  whole  stock,  and  more  particularly  so  when 
the  sheriff  told  her  he  did  not  wish  to  levy  upon  anything  she 
had  when  she  married.  She  did  not  specify  anything,  but  claimed 
the  whole.  Under  the  circumstances,  it  may  well  be  said  that 
she  was  estopped  from  afterwards  setting  up  this  claim. 

I  make  these  remarks  rather  as  suggesting  them  for  the  con- 
sideration of  the  referee,  if  the  case  shall  again  be  brought  to  a 
hearing,  than  as  necessary  at  the  present  time  to  the  decision  of 
this  appeal 

There  is  also  a  difficulty  as  to  the  propriety  of  the  assignment, 
by  the  wife,  of  this  claim,  without  her  husband.  That  a  wife 
could  not  assign  such  a  claim  at  common  law  without  the  privity 
and  concurrence  of  her  husband  is  undoubted,  although  courts 
of  equity  will  sustain  such  conveyances  when  her  intention  so 
to  do  is  made  apparent  Whether  this  rule  can  be  extended  to 
a  claim  for  damages  for  a  tort,  is  a  question  not  &ee  fix>m  diffi* 
culty. 

The  report  must  be  set  aside,  and  cause  referred  back  to  the 
reieree.    Costs  to  abide  the  event  . 
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James  L.  Ogdkn  and  Isaac  C.  Ogden  v:  Jeeemiah  W.  Blt- 

DENBURGH. 

An  indorsement  of  a  promissory  note  is  a  guaranty  of  the  g^naineness  of  the  pre- 
vioos  signatareS)  and  of  the  capacity  of  the  parties  thereto  to  contiaot 

Therefore,  in  an  action  against  the  endorser  of  a  promissory  note,  it  is  no  defence  to 
show  that  the  payee  and  prior  endorser  was  a  married  woman. 

The  capacity  of  a  married  woman  to  endorse  paper  made  payable  to  her  order,  oon- 
sidered. 

Appeal  by  defendant  from  a  judgment  entered  by  direction 
5^  the  court  upon  a  trial  without  a  jury.  The  facts  sufiGlciently 
Appear  in  the  opinion  of  the  court. 

J.  W.  Blydenburgh,  appellant,  in  person. 

John  Moody ^  for  the  respondents. 

Brady,  J. — This  action  was  brought  to  recorer  fix>m  the  de- 
fendant, as  the  second  endorser  of  a  promissory  note.  The 
iefendant  offered  to  show  that  the  payee  and  first  endorser  was 
a  married  woman.  The  presiding  judge  excluded  the  proof  as 
wholly  immaterial,  and  the  defendant  appealed.  Whether  it 
was  material  or  not  is  the  only  question  involved. 

Prior  to  the  statutes  of  1848  and  1849,  a  bill  made  or  indorsed 
to  2Lfeme  soJe^  who  afterwards  married,  could  be  endorsed  only 
by  the  husband  (8  Kent,  88  [8d  edition] ;  1  Parson  on  Contracts, 
212,  and  cases  cited),  and  the  same  rule  applied  where  the  note 
was  given  to  her,  or  made  payable  to  her  after  coverture.  Ibid* 
and  Story  on  Contracts,  p.  98,  and  cases  cited ;  Comyn  on  Con* 
tracts,  787,  New  York  ed.  1835.  A  note,  therefore,  endorsed  by 
a  married  woman  was  void.  Comyn,  auprct^  The  statutes  of 
1848  and  1849*may  have  changed  the  rule  in  relation  to  notes 
^U5quired  be/ore  marriage^  but  have  not  as  to  notes  made  payable 
to  the  wife  during  coverture,  in  all  cases,  as  we  shall  presently 
see. 
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Those  statutes  apply  to  property  acquired  after  marriage  by 
gift,  grant,  or  devise  from  any.  person  other  than  the  husband, 
but  do  not  apply  to  anything  acquired  by  services  performed, 
or  in  the  transaction  of  a  separate  business  carried  on  by  the 
wife,  except  where  peculiar  circumstances  exist — that  the  hus- 
band had  abandoned  and  deserted  his  wife,  or  was  civilly  dead, 
from  conviction  for  crime,  or  the  like.  Such  goods  or  property 
would  be  subject  to  the  debts  of  her  husband.  Loveti  v.  Robin- 
son and  WiibecJc,  etc.,  7  How.  105.  Her  credit  and  business 
talent  belong  to  the  husband.  7  How.,  supra.  And  those  stat- 
utes have  not  removed  the  common-law  disability  of  a  married 
woman  to  make  valid  executory  contracts,  unless  they  relate  to 
her  separate  property.  Oobine  v.  St,  John,  <tc.,  12  How.  8^, 
But  these  conclusions  are  not  applicable  in  an  action  like  thn^ 
brought  against  a  second  endorser.  Nothing  is  better  settled  in 
the  law  than  that  it  is  only  necessary  for  the  plaintiff  to  prove 
the  indorsement  required  to  convey  title  to  himself,  and  that 
such  indorsement  is  a  guaranty  of  the  genuineness  of  the  pre- 
vious signatures,  and  of  the  capacity  of  the  parties  to  contract. 
2  Gieenleaf,  166,  and  cases  cited;  Ohitty  on  Bills  (8th  ed.),  588; 
Story  on  Promissory  Notes,  p.  145,  and  cases  cited. 

The  existence  of  any  other  rule  would  be  attended  with  serious 
consequences,  and  would  impose  upon  the  commercial  world 
obligations  on  the  receipt  of  negotiable  paper  which  would 
destroy  its  utility.  There  was  no  pretence  that  any  other  de- 
fence existed.  The  defendant  admitted  that  he  had  no  other 
evidence  than  that  offered,  and  that  was  designed  to  show  that 
the  previous  endorser,  whose  capacity  to  contract  he  guarantied| 
was  a  married  woman.  For  these  reasons  the  judgment  cannot 
be  disturbed. 

Judgment  affirmed. 
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Phillip  K  Griffin,  assignee,  &c.,  v.  John  Rice,  President  of 
the  Atlantic  Bank  in  the  city  of  New  York. 

[t  is  not  neoeesary  that  a  witness  should  be  an  expert  in  lanking  in  order  to  prove 
a  usage  of  banks.  If  be  knows  the  usage  he  is  competent  to  testify  to  it  whether 
he  is  a  banker  or  employed  in  a  bank,  or  is  accustomed  to  deal  with  banks. 

i  bank  has  a  right  to  pay  notes  or  checks  for  a  dealer  at  his  request,  even  after  he 
has  made  a  general  assignment  for  the  benefit  of  his  creditors,  until  notice  of  such 
assignment  is  given  to  it. 

And  such  a  payment  is  good  as  a  setoff  in  an  action  by  the  assignee  against  the 
bank,  for  a  balance  of  account  due  the  assignon  at  the  time  of  the  iflBignment^ 
upon  ooUateralfl  left  with  notes  for  discount 

A  direction  in  a  note,  making  it  payable  at  a  given  bank,  is  equivalent  to  a  reqneet 

"  ^  the  bank  to  pay  it 

Appeal  by  defendant  ^m  a  judgment  of  the  Marine  Court 
This  action  was  brought  by  the  plaintiff,  as  assignee  of  C.  S. 
Benedict  &  Co.,  to  recover  $337.92  from  the  Atlantic  Bank, 
being  a  balance  of  account  of  theirs  with  the  bank.  C.  S.  Bene« 
diet  &  Co.  lefl  for  discount  with  the  bank,  in  the  spring  of  1854^ 
two  notes  for  the  aggr^ate  amount  of  a  little  over  $1,500,  leav- 
ing, as  collateral,  notes  for  about  $1,900.  In  September,  1864| 
C.  S.  Benedict  &  Co.  failed,  and  made  an  assignment  for  the 
benefit  of  creditors  to  the  plaintiff.  On  the  4th  of  October,  and 
before  notice  of  the  assignment  had  been  given  to  the  bank,  a 
note  of  Benedict  &  Co.'s  for  $612.58,  payable  at  the  bank  on 
that  day,  was  presented  there  for  payment,  and  was  paid  by  the 
bank.  Benedict  &  Co.  had,  at  the  time,  a  balance  of  only  some 
$6  or  $6  on  their  account,  beside  the  collaterals  The  bank  after- 
wards collected  the  entire  amount  of  the  collaterals,  and  after 
repaying  themselves  the  amount  of  the  discounted  notes,  had  an 
admitted  balance  in  Benedict  &  Co.'s  favor  of  $370.50,  for  which 
this  action  was  brought  To  this  action  they  claimed,  as  an  off- 
set, their  payment  of  Benedict  &  Co.'s  note  on  the  4th  of  Octo- 
ber. This  claim  was  disallowed  by  the  court  below,  who 
rendered  judgment  for  the  plaintiff  from  which  the  defendant 
appealed. 
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Qriffln  T.  Bloe. 
Charles  Tracy j  for  the  appellant 

Horace  Dresser^  for  the  req)ondent 

Ingraham,  Fibst  Judge. — ^The  plaintiff's  claim  is  for  moneys 
received  by  the  bank  upon  collateral  notes,  deposited  as  security 
for  other  notes  discounted  by  the  bank  for  the  firm  of  G.  S.  Bene- 
dict &  Co.  Before  the  notes  were  paid  this  firm  had  failed,  and 
made  an  assignment  to  the  plaintiff.  After  the  assignment,  the 
bank,  without  notice,  paid  a  note  of  Benedict  &  Co.,  which  was 
made  payable  at  tiie  bank,  and  they  claim  to  be  allowed,  as  an 
off-set,  the  amount  of  sucb  note. 

Upon  the  trial  of  the  case,  the  plaintiff  was  permitted  to  call  2fi 
witnesses,  as  to  the  custom  of  the  banks  in  New  York  in  payiog^ 
the  checks  of  dealers,  persons  who  were  not  employed  in  banka 
Although  not  employed  in  banking  business,  the  witnesses  were 
dealers  with  the  banks,  and  had  knowledge  of  the  ordinary 
course  of  dealing  with  them.  There  is  no  necessity  for  showing 
a  man  to  be  an  expert  in  banking,  in  order  to  prove  a  usage. 
He  should  know  what  the  usage  is,  and  then  he  is  competent  to 
testify,  whether  he  be  a  banker,  or  employed  in  a  bank,  or  a 
dealer  with  banks.  There  is  no  reason  why  a  dealer  should  not 
have  as  much  knowledge  on  such  a  subject  as  a  person  employed 
inabank. 

The  main  question  in  this  cause  is,  whether  the  bank  is  entitled 
to  credit  for  the  amount  of  the  note  of  Benedict  &  Co.  paid  by 
the  bank. 

As  between  Benedict  &  Co.  and  the  bank,  I  think  there  could' 
be  no  doubt  that  the  defendants  should  succeed  in  the  defence 
set  up  by  them.  The  payment  of  the  note  was  by  direction  of 
the  firm,  inasmuch  as  they  made  it  payable  at  the  bank.  Such  a 
direction  as  to  the  place  of  payment,  where  the  firm's  account  was 
kept  in  the  bank,  was  equivalent  to  a  direction  or  request  for  the 
bank  to  pay  the  same.  Even  conceding  that  the  collaterals  were 
not  pledged  as  security  for  such  payments,  and  that  the  bank 
could  not  have  retained  the  notes  afler  those  to  which  they  were 
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collateral  had  been  paid,  still  when  the  collateralB  are  paid,  and 
the  claim  is  for  money  had  and  received,  a  set-off  is  always 
proper.  While  the  money  was  remaining  with  the  bank,  and 
before  any  notice  of  the  transfer  of  interest  to  the  plaintiff  was 
given  to  the  bank,  they,  at  the  request  of  Benedict  &  Co.,  paid 
the  note  of  that  firm.  Sach  payment  was  a  good  defence  to  any 
claim  for  money  collected  by  them  on  the  collaterals,  either  as  a 
payment  for  the  firm  out  of  those  funds  by  their  request,  or  as  a 
set-off  of  the  amount  of  the  note  for  moneys  paid  for  them  at 
their  request. 

Is  there  anything,  then,  in  the  &ct  of  the  assignment  to  the 
plaintiff  to  alter  the  rights  of  the  defendants  to  this  defence. 

Had  notice  of  the  assignment  been  given  to  the  bank,  a  differ- 
ent' question  would  arise,  but  without  such  notice  the  bank  was 
justified  in  making  the  payment,  just  as  much  as  they  would 
have  been  in  paying  a  check  drawn  by  the  firm  upon  the  bank. 

I  do  not  think  it  necessary  to  examine  the  question  as  to  the 
right  of.  the  bank  to  hold  collaterals  for  other  debts  than  those 
for  which  such  securities  were  specially  pledged.  I  am  disposed 
to  put  this  case  on  the  broader  ground  of  the  right  of  the  bank 
to  pay  notes  and  checks  for  the  dealer,  at  his  request,  even  after 
he  has  made  an  assignment^  until  notice  of  such  assignment  is 
given  to  the  bank. 

The  proposition  is  a  monstrous  one,  that  banks,  receiving 
money  of  and  for  their  dealers,  to  be  paid  out  on  their  checks 
and  notes,  are  not  to  be  protected  as  to  payments  made  by  them 
in  the  ordinary  course  of  dealing  of  such  banks,  when  the  dealer 
tees  fit  privately  to  make  an  assignment  of  his  effects^  and  the 
notice  of  such  assignment  is  withheld  firom  the  bank. 

The  judgment  for  the  plaintiff  was  erroneous,  and  should  be 
reversed 
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BicHABD  Field  v.  Joseph  Paulding  and  Nathaniel  Hawx- 

HXJEST. 

Joshua  H.  Brown  and  others  v.  The  Same. 

Bxecntioiis  were  issued  in  May,  1848,  in  these  oases,  on  judgments  then  recovered 
in  this  court  The  ezeoatbns,  by  mistake,  purported  to  be  issued  on  judgments 
in  the  Supreme  Court.  This  error  was  not  discovered  until  after  a  sale  under 
the  executions,  and  an  acknowledgment  thereon  of  payment  Subsequently,  and 
in  1851,  an  order  was  made,  on  application  of  the  plaintiffi^  granting  leave  to 
issue  new  executions,  but  none  were  issued  until  1866. 

Bdif  that  such  executions  were  irregular,  and  must  be  set  aside.  The  application,  lor 
leave  to  issue  execution  for  the  purpoea  of  removing  the  bar  of  section  284  ofi&9 
Gode^  cannot  be  made  until  after  five  years  fh)m  the  date  of  the  judgment  After 
five  years  the  law  presumes  that  the  judgment  has  been  paid ;  and  such  presump- 
tion is  not  removed  by  an  order  made  prior  to  that  tima 

Appeal  by  defendants  from  an  order  at  special  term  denying 
a  motion  to  set  aside  executions  as  irregularly  iasaed.  The  &ot8 
appear  in  the  opinion  of  the  ooort. 

J.  and  B,  K  Sherwood^  for  the  appeUants. 

S,  Sanxay^  for  the  respondents. 

Ingrahak,  First  Judge.— In  these  actions  judgments  were 
docketed  in  April,  1848.  Executions  were  issued  to  the  sheriff 
of  Ulster  county  in  May,  1848,  upon  which  certain  land  was 
sold,  and  the  plaintiff  was  the  purchaser.  On  receiving  certifi- 
cate from  the  sheriff,  he  endorsed  on  the  executions  an  acknowl- 
edgment of  payment.  It  was  subsequently  discovered  that  the 
sale  was  void,  because  the  executions  purported  to  be  on  judg- 
ments in  th&  Supreme  Court. 

The  plaintiflfe  then  applied  to  this  court  in  January,  1851,  for 
an  order  allowing  the  plaintiff  to  issue  new  executions  to  the 
sheriff  for  the  whole  amcftint  of  the  judgments.    This  motion 
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was  granted  about  April,  1851.  The  propriety  of  such  a  course 
was  sanctioned  in  Suydam  y.  Holden,  Court  of  Appeals,  Octo- 
ber, 1853. 

In  February,  1856,  new  executions  were  issued,  and  the  de- 
fendants now  move  to  set  these  aside,  upon  the  ground  that  they 
were  issued  after  the  lapse  of  more  than  five  years  from  the  date 
of  the  judgment,  without  leave  of  the  court 

In  the  first  instance  the  executions  were  undoubtedly  a  nullity. 
The  sale  was  void,  and  the  whole  proceeding  might  have  been 
disregarded,  and  executions  upon  the  judgments  issued,  but  that 
did  not  preclude  the  plaintiff  from  making  the  motion  which 
they  did,  for  an  order  of  the  court  allowing  them  to  issue  exe- 
ciitions  anew,  and  thereby  relieving  themselves  from  the  conse* 
qfences  of  the  erroneous  proceedings  upon  the  former  executions. 
They  had  the  power  to  issue  executions  at  any  time  within  five 
years  after  the  date  of  the  judgment,  without  any  order  of  the 
court.  Section  288  of  the  Code  expressly  provides  for  such  a 
case,  whether  the  judgment  had  been  recovered  theretofore  or 
should  be  thereafter. 

The  question  then  arises,  whether,  after  the  lapse  of  five  yearS| 
the  plainti£&  should  have  applied  for  leave  to  issue  execution,  or 
whether  the  order  made  in  1851  can  be  considered  as  a  substi- 
tute for  such  permission. 

I  cannot  adopt  the  conclusion  that  the  order  of  April,  1861, 
made  for  the  purpose  of  avoiding  the  irregular  proceedings  on 
the  fii*st  executions,  can  have  the  effect  of  satisfying  the  provi- 
sions of  section  284  of  the  Code,  and  thereby  sanctioning  the 
issue  of  .the  last  executions,  although  more  than  five  years  from 
the  date  of  the  judgments  had  elapsed.  That  section  provides 
that,  after  the  lapse  of  five  years  from  the  entry  of  the  judgment^ 
an  execution  can  be  issued  only  by  leave  of  the  court,  upon  mo- 
tion, with  personal  notice  to  the  adverse  party.  To  obtain  such 
leave,  it  is  necessary  that  satisfactory  proof  should  be  furnished 
that  the  whole  or  part  of  the  judgment  was  due.  The  intent  of 
this  section  evidently  was,  that  if  no  execution  issued  before  five 
years  had  expired  from  the  date  of  the  judgment,  proof  should 
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be  farnislied  at  that  time  of  the  amoant  remaining  due  upon  the 
judgment,  before  the  execution  should  be  issued. 

The  order  of  1851  was  not  intended  for  this  purpose.  A  pe- 
rusal of  the  papers  must  satisfy  any  one  that  the  object  of  the 
order  was,  to  get  rid  of  the  proceedings  on  the  erroneous  execu- 
tiona  The  &ct  that  two  years  had  expired  did  not  render  the 
order  necessary,  because,  as  I  have  shown  before,  the  execution 
might  have  been  issued  within  five  years  without  such  order — 
and  no  other  object  could  have  been  intended.  My  construction 
of  that  section  is,  that  the  application  can  only  be  made  afler  five 
years  have  elapsed  fix)m  the  date  of  the  judgment.  The  law  sup- 
poses the  judgment  to  be  unpaid  for  five  years.  After  that  time 
it  presumes  payment,  and  requires  the  plaintiff  to  show  by  prool 
that  the  judgment,  either  in  whole  or  in  part,  is  still  unpsCflL 
The  defendant,  on  such  an  application,  has  a  right  to  be  heard 
as  to  what  is  remaining  unpaid  upon  the  judgment,  after  the 
lapse  of  five  years  fix>m  its  date.  If  he  is  concluded  by  an  order 
made  before  two  years  have  elapsed,  the  object  of  the  section  is 
defeated. 

I  think  the  order  at  special  term  should  be  reversed,  and  the 
motion  to  set  aside  the  executions  granted ;  but,  as  the  question 
is  new,  no  costs  should  be  allowed  on  this  motion  to  either 
party. 


Wilson  Small  v,  Pbtkr  G.  Ludlow  and  Qkobge  Whepb- 

FISLD. 

Afldgnees  in  trosi  for  the  benefit  of  orediton  cannot  anign  a  claim  dne  to  them,  as 
traateea^  to  a  third  person  to  collect  the  claim,  and  appropriate  the  proceeds  in 
accordance  with  the  provisions  of  the  •riginal  assignment  The  assignment 
devolves  a  personal  trust  upon  the  assignees  which  thej  cannot  thus  delegate  to 
€Clien. 
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Nor  cloes  it  help  such  an  aasij^inMit  that  the  cestui  qtte  irustSy  ttnder  the  ori^nal 
assijjament,  who  will,  probably,  absorb  the  entire  proceeds,  have  joined  in  the 
assignment  of  the  claim,  and  assented  thereto,  unless  all  the  creditors  of  the  origi- 
nal debtor  have  joined  therein.  When  a  debtor  assigns  property  for  the  benefit 
of  his  creditorSi  they  ar6  all  interested  in  the  estate  thug  appropriated,  and  no 
diversion  can  be  made  of  the  trusts  thus  created,  nor  any  delegation  of  any  power 
conferred,  without  their  assent,  or  the  sanction  of  some  tribunal  possessing  the 
power  to  allow  such  diversion  or  transfer. 

Appeal  by  plaintiflfe  from  an  order  at  special  term  sustaming 
a  demurrer  to  complaint  The  fisu^ts  suffidentlj  appear  in  the 
opinion  of  the  court 

A.  C.  Morrisj  for  the  appellant 

Augustus  ScheUj  for  the  respondents. 

Brady,  J.— Patrick  McAuliff  assigned  to  Wm.  H.  Merrill,  Jr., 
and  Thomas  Pearson,  all  his  right,  title  and  interest,  in  and  to 
a  building  on  Fifty-first  street,  the  materials  composing  the  same, 
and  all  other  materials  and  property  upon  the  lot  on  which  such 
building,  partially  finished,  had  oeen  erected,  and  either  at- 
tached to  the  same,  or  lying  loose  thereon ;  and  also  his  right 
and  interest  in  and  to  the  privilege  of  removing  said  materials 
granted  to  him  by  the  school  ofiicers,  who  are  mentioned  in  the 
assignment  as  having  made  a  contract  with  him  in  relation  to 
the  erection  of  such  building ;  in  trust,  however,  to  remove  the 
said  materials  with  all  convenient  speed,  and  to  sell  and  dispose 
of  the  same  without  unreasonable  delay,  and  the  proceeds  there- 
of, after  deducting  the  costs  and  expenses  of  said  removal  and 
sale,  and  all  other  expenses  necessarily  incurred  in  and  about  the 
same,  to  appropriate  to  the  payment  of  the  debts  of  the  assignor, 
and  in  the  order  in  which  they  stood  in  schedule  "  A,"  and  the 
surplus,  if  any,  to  other  debts.  Pearson  and  Merrill  afterwards 
agreed  with  the  defendants  to  relinquish  all  their  right  and  in- 
terest to  the  building  and  materials,  upon  certain  conditions ; 
and  the  defendants  were  to  pay  for  the  same  the  sum  of  $1,100. 
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The  defendants  took  possession  of  the  building  and  materials, 
and  nsed  them  lor  their  own  purposes,  and  under  and  in  pursu- 
ance of  such  agreement.  Pearson  and  Merrill  subsequently,  and 
on  the  28th  June,  1856,  by  deed  of  assignment,  under  their 
hands  and  seals,  duly  executed,  assigned  and  transferred  to  the 
plaintiff  all  their  claims  as  trustees  against  the  defendants,  in 
trusi,  to  receive  what  might  be  due  from  said  defendants,  and 
to  appropriate  the  same  in  the  manner  provided  for  in  the  assign- 
meni  from  McAuliff  to  iliem,  and  to  which  assignment  Patrick 
McAuliff,  John  McAuliff,  Timothy  McAuliff  and  Candee,  Mer- 
rill &  Co.  assented.  These  facts  are  gathered  from  the  com-v 
plaint,  in  which  it  is  also  alleged  that  these  persons  so  assenting 
are  the  only  other  persons  interested  in  said  claim.  It  appeagL 
however,  by  the  assignment  of  McAuliff,  which  is  made  a  part 
of  the  complaint,  that  John  Quinn,  Thomas  Quinn  and  Thomas 
Grogan  are  creditors  in  schedule  "  A,"  to  be  paid  in  the  order  in 
which  they  stand,  out  of  the  proceeds  of  the  sale  of  the  assigned 
property. 

The  defendants  demur  to  the  complaint  upon  two  grounds : 
1st.  That  there  is  a  defect  of  parties,  plaintiff  and  defend- 
ants ;  because  it  appears  that  the  right  of  action,  if  any,  is  in 
Pearson  and  Merrill,  assignees  of  McAuliff,  who  should  have 
been  made  parties  instead  of  the  plaintiff;  because  the  assign- 
ment was  made  by  Pearson  and  Merrill  without  consideration 
or  authority,  and  transferred  no  interest  or  right  of  action  to  the 
plaintiff,  and  because  other  persons  are  interested  in  the  subject 
matter  who  are  not  made  parties  plaintiff  or  defendants. 

2d.  Because  the  complaint  does  not  state  facts  suj£cient  to 
constitute  a  cause  of  action. 

Judge  Ingrabam,  at  special  term,  held  the  demurrer  to  have 
been  well  interposed,  upon  the  ground  that  Pearson  and  Mer- 
rill, being  trustees,  and  having  only  limited  power  conferred 
by  the  assignment,  had  no  authority  to  substitute  other  trustees 
without  the  consent  of  all  the  parties  in  interest.  It  will  be 
perceived  that  the  trust  was  to  sell  the  property  after  collecting 
it^  and  to  appropriate  the  proceeds  to  the  payment  of  the  debts 
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designated  in  the  order  in  whicli  tliej  were  arranged,  and  the 
surplus,  if  any,  to  all  other  debts  of  the  assignor.  The  assignees 
sold  the  property  to  the  defendants  on  a  credit^  in  violation  of 
law  (Burriil  on  Assignments,  pages  452,  453,  and  cases  cited), 
and  then  again  assigned  the  claim  created  by  such  sale  to  the 
plaintiff,  in  trusij  to  apply  it  as  they  were  required  to  appropriate  it 
under  the  assignment  to  them.  It  does  not  matter  what  is  ad- 
mitted by  the  demurrer,  i^  on  consideration  of  all  the  facts 
divulged  by  the  complaint  and  oyer,  it  appears  that  no  right  of 
action  existed  in  the  plaintifll  The  authority  to  apply  the 
amount  of  the  claim  is  an  express  delegation  of  the  power  to 
Impropriate  given  by  the  original  assignment,  which  was  a  per- 
^aal  trust  and  confidence,  and  could  not  be  delegated.  Hill  on 
Trustees,  178  et  seq.  The  assignment  executed  by  Pearson  and 
Merrill  was,  in  fact,  nothing  more  than  a  del^ation  of  power. 
It  was  not  a  sale  of  the  claim,  but  an  authority  to  collect  and 
apply  it,  and,  being  void,  conferred  no  interest  in,  or  authority 
over  the  claim.  It  is  said  that,  where  a  deed  expressly  directs 
the  assignee  to  sell  by  public  auction,  the  trustee  is  bound  to 
conform  to  that  mode  of  sale,  and  cannot  adopt  any  other, 
although  by  so  doipg  he  may,  in  reality,  promote  the  interests  of 
those  for  whom  he  acts,  and  that  he  must,  in  general,  follow 
the  provision  of  the  trust  deed.  Burriil,  supra  ;  7  Paige,  37,  38 ; 
1  Peters,  88;  and  in  Hawley  v.  James^  5  Paige,  818,  823,  487, 
it  is  said  by  Chancellor  Walworth,  that,  trustees  with  discretion- 
ary power  may  entrust  an  agent  with  authority  to  make  condi- 
tional sales  of  lands,  lying  at  a  distance  from  the  residence  of  the 
trusteesy  subject  to  a  ratification  of  such  trustees  or  any  two  of  them* 
There  is  no  reason  why  he  should,  after  the  sale  of  distant  prop- 
erty, however,  delegate  the  authority  to  appropriate  the  proceeds. 
That  is  his  dvJy^  to  be  done  within  a  reasonable  time,  and  in  tlie 
manner  directed  by  the  deed.  It  is  no  answer  to  this  view 
that  the  assignor  and  the  cestui  que  trusts^  who  will,  probably, 
engross  the  whole  of  the  proceeds,  have  united  in  the  transfer, 
because  the  assignment  is  in  trust  for  all  the  creditors  of  the 
debtor,  and  who  thus  acquire  an  inchoate  interest  in  the  estate 
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vUch  is  transferred  for  their  benefit,  whether  it  ever  become 
absolute  or  not.  It  might  appear,  too,  on  a  carcfuL  execution 
of  the  trust  by  the  assignees,  that  debts  to  be  paid  in  prioritj'-  to 
those  of  John  and  Thomas  Quinn,  and  Thomas  Grogan,  were 
not,  in  fiict,  due,  and  they,  in  that  event,  would  become  entitled 
to  their  respective  debts.  At  all  events,  it  seem  very  clear  to 
my  mind,  that  when  a  debtor  assigns  property  for  the  benefit  of 
his  creditors,  they  are  all  interested  in  the  estate  thus  appro- 
priated, and  that  no  diversion  can  be  made  of  the  trusts  created, 
and  no  delegation  of  any  power  conferred  be  made,  without 
their  assent  or  the  sanction  of  some  tribunal  gifted  with  power 
to  allow  such  diversion  or  transfer.  On  the  grounds,  therefore, 
assumed  by  Judge  Ingraham,  I  think  the  demurrer  was  w;^. 
pleaded,  and  that  the  order  of  the  special  term  should  be  afiirmed 
Order  affirmed. 


Jacob  Carpenter  v.  John  Taylor. 

A  rcstauraDt  is  not  an  inn,  so  as  to  subject  the  keeper  to  the  liability  of  innkccpenn 
In  order  to  charge  a  party  as  "  innkeeper,"  it  should  appear  that  his  premises  wei» 

kept  as  an  inn  for  the  accommodation  of  travelers. 
A  person  who  enters  a  restaurant  for  a  meal  is  not  to  bo  deemed  a  guest  or  traveler 

entitled  to  the  protection  which  the  law  gives  against  innkeepers. 

Appeal  by  plaintiff  from  a  judgment  of  the  Sixth  District 
Court.  This  action  was  brought  against  the  defendant,  the  pro- 
prietor of  Taylor's  International  Hotel,  in  Broadway,  to  recover 
the  value  of  an  opera  glass,  left  by  the  plaintiff  in  the  saloon  of 
that  hotel,  and  there  lost.  The  evidence  showed  that  the  plain- 
tiff came  into  the  saloon  to  get  refreshments  between  twelve  and 
one  o'clock  at  night,  and  left  the  opera  glass  when  he  went  out, 
at  which  time  the  saloon  was  being  closed.  That  a  friend,  wha 
was  with  him,  called  early  the  next  morning,  but  it  was  no- 
where to  be  found.  Judgment  was  rendered  for  the  defendant^ 
from  which  the  plaintiff  appealed. 

Vol.  I.  13 
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D.  T.  Walden^  for  the  appellant,  that  the  defendant  was  liable 
as  an  innkeeper,  cited  the  following  authorities :  Edwards  on 
Bailments,  391,  note .  1,  and  post ;  Mason  v.  Thompson^  9  Pick. 
280 ;  Clate  v.  ^Yigg^ns,  14  Johns.  R.  175 ;  and  that  the  defendant 
was  a  guest,  he  cited  Edwards  on  Bailments,  893 ;  Benneii  v. 
Miller,  5  Tenn.  K  273;  McDonald  v.  Edgerion,  5  Barb.  R  560. 

L.  F,  CozanSj  for  the  respondent,  cited  2  Kent's  Com.  594-^ ; 
CcUye's  case,  8  Co.  32 ;  Thompson  v.  Lact/j  3  B.  &  Aid.  283. 

IxGRAHAM,  First  Judge. — ^Thc  evidence  on  the  part  of  the 
plaintiff  shows  that  he  went  into  the  defendant's  place  in  Broad- 
N^y,  known  as  the  International  Hotel,  to  get  refreshments. 
That  he  went  into  the  saloon,  and,  on  leaving  it,  left  behind 
him  an  opera  glass  of  the  value  of  $40.  Thaf  in  the  morning 
he  returned  there,  and  it  was  not  to  be  found. 

There  was  evidence  on  the  part  of  the  defence  tending  to  show 
that  the  glass  was  not  left  there. 

Ko  evidence  was  given  as  to  the  character  of  defendant's  build- 
ing or  employment,  other  than  the  name  of  his  establishment. 
The  justice  rendered  judgment  for  the  defendant. 

Whether  the  glass  was  or  was  not  left  in  the  saloon  was  a 
question  of  fact  for  the  justice ;  with  his  finding  on  that  subject 
the  court  would  not  interfere.  In  his  first  return  he  says  that 
he  was  satisfied  the  glass  was  left  there. 

There  are  two  grounds  on  which  the  defendant  is  sought  to 
be  held  responsible: 

1st.  On  the  ground  that  the  lost  property  was  received  bj  the 
defeiidaiu's  servants. 

2d.  On  the  ground  that  the  defendant,  being  an  innkeeper, 
was  liable  for  the  goods  of  his  guests  stolen  on  the  premises. 

As  to  the  first  point,  the  evidence  by  no  means  shows  that 
the  property  ever  came  to  the  possession  of  any  cf  defendant's 
servants.  On  the  contrary,  the  servants  present  were  examined, 
and,  so  far  as  they  could  prove  the  negative,  it  is  shown  by  them 
that  they  did  not  receive  it.     Whether,  if  it  ever  readied  their 
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custody  or  not,  the  defendant  could  be  held  responsible,  it  is 
unnecessary  to  inquire,  as  the  evidence  on  the  first  point  is  so 
doubtful  as  to  render  the  decision  of  the  justice  on  that  point 
conclusive. 

Upon  the  second  ground,  also,  I  think  the  justice  has  not 
erred.  The  evidence  does  not  show  the  defendant  to  be  an  inn- 
keeper. The  mere  name  of  his  building,  although  called  a  hotel, 
does  not  establish  that  he  is  an  innkeeper.  If  the  business 
carried  on  by  him  was  that  of  a  boarding-house  or  restaurant 
merely,  he  would  m^t  thereby  be  subjected  to  the  liabilities  of  an 
innkeeper.    Story  on  Bailments,  475. 

In  order  to  warrant  a  finding  against  the  defendant  as  an  inn- 
keeper, the  evidence  should  have  established  that  the  place  kepi; 
by  the  defendant  was  an  inn — a  place  provided  for  the  lodging 
and  entertainment  of  travelera  No  such  evidence  was  offered 
in  this  case,  and  the  justice  would  have  erred  in  holding,  on  the 
testimony  before  him,  that  the  defendant  was  an  innkeeper.  1 
have  laid  out  of  view  the  fact  that  the  loss  occurred  in  the 
f?aloon,  whither  the  plaintiff  resorted,  not  as  a  traveler,  but  for 
the  mere  temporary  purpose  of  obtaining  a  meal.  It  cannot  now 
be  held  that,  restaurants  are  to  be  deemed  inns,  subjecting  the 
keepers  thereof  to  all  the  responsibilities  of  an  innkeeper.  On 
the  contrary,  a$  the  customs  of  society  change,  and  the  modes  of 
living  are  altered,  the  law,  as  established  under  different  circum- 
stances, must  yield  and  be  accommodated  to  such  changes.  A 
mere  eating-house  for  meals  cannot  now  be  considered  an  inn, 
nor  can  the  liabilities  attaching  to  innkeepers  be  extended  to  the 
proprietors  of  such  establishments,  'i'hey  are  wanting  in  some 
of  the  requisites  necessary  to  constituU^^  them  inns,  as  no  lodging 
places  are  provided  for  travelers ;  and  although  the  defendant 
may  carry  on  in  another  part  of  his  premises  the  business  of  an 
innkeeper,  it  docs  not  follow  that  the  liability  for  that  part  of 
his  premises  is  to  be  extended  to  the  whole. 

There  is  also  another  difficulty  in  this  case — as  to  the  charac- 
ter in  which  the  plaintiff  went  to  the  defendant's  premises.  To 
entitle  him  to  the  protection  of  his  properly,  it  should  appear 
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that  he  came  to  the  defendant's  premises  as  a  traveler.  K  he 
went  as  a  boarder,  he  cannot  be  deemed  a  traveler.  Nor  can  a 
man  who  merely  enters  a  restaurant  to  procure  a  meal,  or  re- 
freshments (as  the  witness  said),  be  deemed  a  guest 

Besides,  even  if  the  plaintiff  could  be  deemed  a  guest,  there  is 
no  doubt  that  his  character  as  such  had  ceased  before  the  article 
was  stolen. 

It  is  not  pretended  that  the  glass  was  stolen  while  the  plaintiff 
was  there.  He  had  left  the  place  without  any  intention  of  re- 
turning, and,  if  the  property  was  s^len,  it  waa  after  the  relation 
of  the  parties  as  host  and  guest  had  terminated.  In  such  cases 
the  liability  censes  with  the  relation. 
^Judgment  affirmed. 


Skrgeant  T,  Bagley  v.  Joseph  Q.  Fbeshan. 

An  aasig^ce  of  a  lease  is  liable  to  the  original  landlord,  only  in  respect  of  his  poeses- 
fiion,  and  then  onlj  in  case  ho  is  assigneo  of  the  whole  term. 

A  general  asr^ignment  for  the  benefit  of  creditors,  which  docs  not  specifioallj  men- 
tion the  lease,  does  not,  of  itself,  make  the  assignee  liable  for  rent  as  assignee  of 
the  lease. 

Qis  entry  upon  and  occopation  of  the  demised  promises  are  sufficient  prima  fack 
to  charge  him  with  tlie  rent  as  assignee ;  but  he  maj  rebut  the  presumption 
arismg  from  such  occupation,  and  prove  that  he  refused  to  take  an  assignment  of 
the  lease. 

Appeal  by  defendant  from  a  judgment  of  the  First  District 
Court.  This  was  an  action  to  recover  rent.  In  1854,  the  plain- 
tiff leased  to  one  Andrew  J.  Powers  the  house  No.  158  Third 
avenue,  New  York  city,  for  five  years.  In  May,  1854,  Powers 
failed,  and  made  a  general  assignment  to  the  defendant  for  the 
benefit  of  his  creditors.  His  lease  was  not  specifically  men- 
tioned in  this  assignment.  The  defendant  thereupon,  as  assignee, 
took  possession  of  the  demised  premises,  which  he  occupied  for 
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about  three  weeks.  At  the  expiration  of  that  time  he  sold  the 
debtor's  stock,  &c.,  to  one  Andrew  I.  Gale,  who  took  possession  of 
the  store,  and  remained  there  about  five  weeks  longer,  when 
the  plaintiff  retook  possession  of  the  premises.  This  action  was 
brought  to  recover  the  rent  for  the  two  months  during  which 
the  store  was  occupied  by  the  defendant,  and  by  Qale,  who  was 
placed  in  possession  by  the  defendant 

On  the  trial,  the  defendant  offered  to  show  that  the  original 
tenant,  Powers,  offered  him  an  assignment  of  the  lease,  which 
be  refused  to  accept,  but  the  evidence  was  objected  to  and  ex- 
cluded. Judgment  having  been  rendered  for  the  plaintiff,  for 
the  amount  claimed,  the  defendant  appealed. 

•/.  Axtken^  for  the  appellant,  cited  Child  v.  Clark^  8  Barb.  Clu 
R  52 ;  Mariui  v.  Blacky  9  Paige,  90;  Armstrong  v.  Wheeler^  9 
Cow.  90. 

N%le9  and  Bagley,  for  the  respondent  If  an  executor  or  re- 
ceiver enter  into  the  possession  of  demised  premises,  or  receives 
rent  from  an  under  tenant,  he  is  himself  liable  for  the  rent  to 
the  original  lessor.  Provost  v.  Calder^  21  Wencl.  617 ;  In  the 
mailer  of  QaUoway^  21  Wend.  82 ;  and  see  Martin  v.  Blacky  9 
Paige,  641 ;  Thomas  v.  Pendleton,  7  Taunt  208  ;  Glass  v.  Hume, 
1  Ryan  k  M.  207.  So  one  who  takes  a  conveyance  of  the  whole 
term,  or  undivided  part  of  any  portion  of  the  premises,  is  an 
assignee,  and  liable  for  a  proportionate  amount  of  the  rentb 
Child  V.  Clark,  8  Barb.  Ch.'R  52. 

Bbady,  J, — It  was  admitted  on  the  trials  that  in  the  assign- 
ment, which  was  general,  "  there  was  nothing  specifically  men- 
tioning the  lease  "  under  which  the  plaintiff  claimed  rent  from 
the  defendant,  as  assignee.  The  defendant  offered  to  prove,  by 
the  assignor,  that  be,  the  assignor,  offered  the  lease,  under  the 
assignment,  to  the  defendant,  who  refused  to  accept  it  The 
plaintiff  objected  to  the  pi'oof— the  objection  was  sustained,  and 


188  COURT  OF  COMMON  PLEAb. 

Baglej  y.  Freeman. 

tke  defendant  excepted.  If  the  justice  erred  in  rejecting  the 
proo^  then  the  judgment  is  erroneous,  and  must  be  reversed. 
The  lease  to  the  assignor,  Powers,  was  for  five  years,  from  the  1st 
May,  1854 ;  the  occupancy  of  the  defendant  was  for  about  three 
weeks,  commencing  about  20th  May,  1854,  and  the  rent  reserved 
by  the  lease  was  payable  quarterly. 

An  assignee  is  liable  only  in  respect  of  his  possession ;  he 
bears  the  burthen  while  he  enjoys  the  benefit ;  but  if  the  whole 
term  of  years  is  not  passed  over  to  him,  if  a  day  be  reserved 
by  the  lessee,  he  is  not  Uable  to  the  landlord  at  all.  He  is  an 
under  tenant.  Taylor's  Landlord  &  Tenant,  218,  and  numerous 
cases  cited.  He  must,  therefore,  be  the  assignee  of  the  whole 
term.  It  is  true  that  it  is  not  requisite  to  charge  him  to  show 
TO  actual  entry  on  the  land  {Walton  v.  Oronly,  14  Wend.  63), 
where  he  accepts  an  interest  under  the  lease,  and  the  execution 
}f  a  lease  by  the  assignor,  and  possession  by  the  assignee  are 
sufficient  prima  facie  to  charge  him  as  assignee,  yet,  he  may 
prove  that  ho  is  not  an  assignee.  Williams  v.  Woodward^  2 
Wend.  487.  A  lessor  cannot  maintain  an  action  for  arrears  of 
rent  against  a  party  occupying  premises  charging  him  as  as- 
signee, when,  in  feet,  he  never  had  an  assignment  of  the  lease. 
Quackenboss  v.  Clark,  12  Wend.  E.  555.  Did  the  proof,  in  this 
case,  show  an  assignment  of  the  lease  ?  It  was  admitted  that 
the  lease  was  not  mentioned  in  the  assignment,  which  left  the 
question  open  to  investigation,  although  the  possession  by  the 
defendant  was,  as  we  have  said,  sufficient  priina  facie.  He  pro- 
posed to  show  that  he  was  not  the  assignee  of  the  lease,  having 
refused  to  accept  it  under  the  assignment,  and  the  justice  erred 
in  not  admitting  the  proof.  WilliaTns  v.  Woodwardj  supra.  The 
justice,  by  rejecting  the  testimony,  assumed  that  the  defendant 
was  the  assignee,  notwithstanding  the  admission  before  him. 
There  is  nothing  to  support  such  an  assumption,  unless  by  con- 
struction of  the  assignment  read  in  evidence,  which  is  not  before 
us.  The  defendant  was  not  bound  to  accept  the  lease,  because 
that  would  have  imposed  upon  him  a  personal  obligation  distinct 
from  his  trust.    His  representative  character  could  not  affect 
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the  landlord's  right  to  hold  him  bj  privity  of  estate,  on  all  the 
covenants  running  with  the  land.  If  the  feet  offered  to  be 
shown  was  proved,  the  defendant  would  not  be  liable  to  the 
lessor.  He  was  a  tenant  at  sufferance  of  the  lessee,  and  clearly 
not  liable  to  any  one  else.  There  are  other  considerations  why 
he  should  not,  on  such  proof,  be  regarded  as  an  assignee,  which 
it  is  unnecessary  to  state.  It  appears,  on  authority,  that  the  proof 
offered  was  relevant,  and  should  have  been  admitted.  The  jus- 
tice erred,  therefore,  and  the  judgment  must  be  reversed. 
Judgment  reversed. 


Walteb  K  Moore  and  wife  v.  John  W.  Somerindykb. 

Upon  judgment  being  given  for  the  defendant,  in  an  action  commenced  by  attach- 
ment in  the  Ifarine  Cffortj  he  is  entitled  to  an  inmiediate  retiim  of  ail  property 
taken  from  him  by  virtue  of  the  attachment 

And  his  right  to  such  return  is  in  no  way  suspended  or  affected  by  the  plaintiff  ap- 
pealing from  the  judgment. 

In  a  subsequent  action  by  the  defendant  in  the  attachment  to  recover  from  the  offi- 
cer the  property  taken  by  him  under  it,  it  is  no  defence  that  the  property  in 
question  has  not  been  paid  for  by  the  defendant  thus  claiming  its  return. 

The  admission  of  immaterial  evidence  at  the  trial  forms  no  ground  for  a  reverasl 
of  the  judgment,  when  it  can  be  seen  that  no  harm  resulted  from  its  admission. 

Objections  stated  on  the  argument  of  appeal  cases,  but  not  contained  in  the  notice 
of  appeal,  will  not  be  considered. 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court 
The  facts  in  this  case  are  sufficiently  stated  in  tlie  opinion  of  the 
court. 

Smith  and  Moody,  for  the  appellant 

Ibwnsendj  DyrU  and  Raymond^  for  the  respondent 

Ingraham,  First  Judge.— This  action  is  brought  to  recover 
from  the  defendant  goods  taken  by  him  from  Walter  K.  Moore^ 
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by  attachment  issued  in  an  action  in  the  Marine  Court,  oiDwighi 
Bishop  V.  Waller  K.  ifoore.  That  action  was  tried,  and  judg- 
ment rendered  for  the  defendant.  From  that  judgment  the 
plaintiff  appealed,  and  the  appeal  is  still  pending. 

The  grounds  of  appeal  in  this  case  hrejfirstj  that  the  justice 
eiTcd  in  allowing  proof  of  the  declarations  of  Walter  K.  Moore 
that  he  had  given  the  property  to  the  wife* 

That  such  testimony  was  improper,  I  have  no  doubt  This 
was  a  conversation  after  the  property  had  been  given  to  the 
wife,  if  it  was  ever  so  given,  and  was  nothing  more  than  a  mere 
admission  of  one  of  the  plaintiffs  as  to  what  he  deemed  necessary 
to  make  out  the  case  in  her  fiivor.  But,  although  improper,  it 
w^  in  this  case  immaterial.  Whether  the  property  had  been 
^fven  to  her  by  him  or  not,  he  had  the  right  to  ita  possession. 
It  was  not  separate  property,  within  the  meaning  of  the  statutes 
of  184S  and  1849.  They  expressly  excluded  property  given  by 
the  husband  to  the  wife,  and  left  such  property  subject  to  the 
eame  liabilities  as  existed  previous  to  their  passage.  The  hus- 
band had  at  any  time  a  right  to  the  possession,  and  the  property 
was  subject  to  liability  to  his  creditors  for  the  payment  of  his 
debts. 

The  second  objection  is,  that  the  testimony  offered  to  show 
that  the  goods  in  question  had  not  been  paid  for  was  improperlj 
excluded.  For  the  purposes  of  this  suit  it  was  immaterial.  The 
action  was  not  between  the  creditor  and  the  purchaser.  Their 
respective  rights  had  been  adjudicated  in  the  action  of  Bishop  v. 
Ifoore ;  and  whether  paid  for  or  not,  that  fact  could  form  no 
defence  in  an  action  against  the  oflScer  to  recover  back  from  him 
property  taken  by  him  on  attachment,  in  an  action  in  which  it 
had  been  decided  that  the  plaintiff  was  not  entitled  to  recover. 

It  is  said  that  an  appeal  has  been  taken,  which  is  undecided. 
That,  however,  is  of  no  avail.  The  court  below  decided  against 
the  plaintiff  in  that  action.  If  the  judgment  should  be  affirmed, 
the  plaintiff  then  would  have  no  claim.  If  it  should  be  reversed, 
the  attachment  proceedings  can  be  of  no  avail.  The  plaintiff 
would  be  compelled  to  commence  a  new  action,  to  enforce  his 
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claim  against. Moore.  There  is  no  provision  of  law  by  which 
the  goods  levied  on  under  that  attachment  could  be  held  liable 
for  the  recovery  in  the  new  action. 

There  are  difficulties  attending  this  case,  and,  in  its  present 
form,  if  they  had  been  made  grounds  of 'appeal,  would  have  pre- 
sented aserious  objections  to  the  judgment.  Tlie  wife  should  not 
have  been  made  a  plaintiff.  The  other  plaintiff,  being  the  party 
in  possession  when  the  goods  were  taken,  had  a  right  to  bring 
the  action,  and  was  entitled  to  a  return  of  the  property,  and  the 
evidence  is  suflBcient  to  sustain  his  title.  The  duty  of  the  oflScer 
was  to  take  the  property,  and  keep  the  same  to  satisfy  any  judg- 
ment that  might  be  recovered  on  the  attachment.  As  soon  as 
it  was  Established  that  no  judgment  could  be  recovered  thereolf 
in  iavor  of  the  plaintiff,  the  right  to  retain  the  goods  ceased,  anST 
the  defendant  in  the  attachment  was  entitled,  upon  demand,  to 
have  them  restored  to  his  possession.  Her  name,  however,  can 
be  stricken  out  as  plaintiff,  even  after  judgment. 

It  is  unnecessary  to  notice  the  other  objections  stated  by 
the  appellant's  counsel,  as  they  are  not  stated  as  grounds  of 
appeal  by  him  in  his  notice. 

Judgment  affirmed. 


Moses  Y.  Beach  v.  Julia  Raymond  and  others. 

Ezoeptions  to  the  decision  of  Iho  court  or  a  referee,  upon  a  trial  before  either,  must 
be  taken  within  ten  days  after  notice  of  the  entry  of  judgment,  and  tiio  case  or  bin 
of  exceptions  made  will  not  usually  bo  resettled  so  as  to  allow  exceptions  to  bo  in« 
serted  wliich  were  not  taken  within  that  time,  and  especially  not  if  an  argument 
upon  the  case  or  bill  of  exceptions  has  been  had,  and  a  decision  rendered  tliercon. 

After  the  dooision  of  an  appeal,  by  the  court  in  hanc^  the  unsuccessful  party  cannot 
be  allowed,  for  the  purpose  of  an  appeal  to  the  Court  of  Appeals,  to  insert  excep- 
tions not  appooring  in  tlie  case,  upon  which  the  appeal  In  this  court  has  been 
aigued  and  decided. 

Appeal  by  defendant  from  an  order  at  special  term  denying 
a  motion  for  a  resettlement  of  a  bill  of  exceptions.     The  facts 
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out  of  which  the  motion  arose  are  very  fully  stated,  in  the  opinion 
of  the  court. 


Henry  B.  OowleSj  for  the  appellant 
If.  JS.  Brewster,  for  the  respondent. 

Brady,  J. — ^This  is  an  appeal  from  an  order  made  by  Judge 
Woodruff  at  special  term,  Dec.  5,  1855. 

The  action  was  tried  before  a  referee,  who  reported  for  the 
)laintiff ;  and  a  case  was  made  with  leave  to  turn  the  same  into 
a  bill  of  exceptions  or  special  verdict     An  appeal  was  taken 

>m  the  judgment  entered  on  the  report  of  the  referee,  and  upon 

e  case  so  made,  to  the  general  term  of  this  court ;  and  after  the 
argument  thereof,  and  before  the  court  had  given  a  decision 
thereon,  and  on  the  23d  of  March,  1854,  Eaymond,  one  of  the 
defendants,  died.  On  the  first  of  April  following,  the  general 
term  affirmed  the  judgment,  and  the  judgment  of  affirmance  was, 
by  order  of  the  court,  entered  as  of  a  day  during  the  lifetime  of 
Eaymond.  On  the  18th  of  June,  1865,  on  application  of  hia 
administrators,  an  order  was  made  reviving  the  action  in  their 
names,  for  the  purposes  of  an  appeal  to  the  Court  of  Appeals, 
and  on  the  same  day  a  proposed  bill  of  exceptions  was  served, 
on  their  behalf,  on  the  plaintiff's  attorney,  containing  exceptions 
in  manuscript  not  appearing  in  the  case  as  made  and  settled,  and 
to  which  the  plaintiff  proposed  an  amendment  striking  out  such 
manuscript  exceptions,  and  which  amendment  was  allowed. 
The  defendants  then  moved  for  an  order  for  the  resettlement  of 
the  exceptions  proposed,  and  of  the  amendments  thereto  pro- 
posed, and  for  an  order  that  the  amendment  proposed  to  the  bill 
of  exceptions  be  disallowed,  and  the  exceptions  proposed  be 
allowed.  The  order  of  the  5th  of  December  above  mentioned 
denied  such  motion. 

The  plaintiff  insists  that  the  order  is  not  appealable  under  sec^ 
tion  349  of  the  Code ;  but,  if  appealable,  only  so  on  the  certifi- 
cate of  Judge  Woodruff  under  the  rule  of  this  court  (March  22, 
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1851),  which  was  not  complied  with,  no  certificate  having  been 
obtained.  He  also  insists  that  the  appeal  is  irregular,  becanse 
the  papers,  on  which  the  question  submitted  arises,  were  not 
served  on  him ;  and  further,  that  the  exceptions  being  new  ex« 
eeptions,  and  not  having  been  taken  within  ten  days  after  the 
notice  in  writing  of  the  judgment  originally  entered,  they  are 
presented  too  late.  Judge  "V^oodruflf  has  expressed  his  opinion 
in  favor  of  the  last  stated  objection  to  the  exceptions  (2  Abbott, 
204),  and  there  is  no  doubt  that  it  is  fatal.  Sections  268  and 
272,  of  the  Code,  limit  the  time  within  which  exceptions  may 
be  served  to  ten  days  after  notice  of  the  judgment  upon  the  trial, 
either  by  the  court  or  by  referees.  The  ten  days  had  long  ex- 
pired when  the  exceptions  were  served,  and  the  appeal  had  be 
heard  and  decided  at  a  general  term  upon  the  whole  case  ma 
and  settled.  The  right  to  turn  the  case  into  a  bill  of  exceptions 
is  limited  (Rule  18)  to  thirty  days  after  notice  of  the  decision  on 
such  case ;  but  there  is  no  rule  or  precedent  allowing  exceptions 
to  be  taken,  or  interposed,  as  if  made  on  a  trial,  after  an  argu- 
ment in  banc  on  a  case  or  bill  of  exceptions,  in  which  tbey  did 
not  appear.  The  effect  would  be  to  present  to  the  appellate 
court  questions  which  were  neither  presented  to  nor  considered 
by  this  court,  and  upon  which  there  was  no  determination  by 
this  court.  However  that  may  be,  the  party  who  designs  to 
avail  himself  of  exceptions  must  take  them  in  the  manner  and 
during  the  period  allowed  by  the  statute.  If  he  docs  not,  they 
are  lost  The  leave  given  to  turn  the  case  into  a  bill  of  excep- 
tions, as  stated  by  Judge  Woodruff  (2  Abbott,  supra),  "  is  not  a 
leave  to  take  exceptions  in  the  future,  but  to  convert  the  case 
(made  for  the  purpose  of  reviewing  the  report  of  the  referee,  and 
which  embraces  his  ruling  upon  the  law  as  well  as  his  finding  on 
the  ^cts)  into  a  bill  that  shall  exhibit  the  exceptions  already 
taken,  and  which  alone  is  suited  to  the  purposes  of  an  appeal  to 
the  court  of  last  resort." 

This  view  renders  the  consideration  of  the  preliminary  objeo* 
tions  unnecessary. 

Order  appealed  firom  affirmed. 
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William  Brown  v.  William  B.  Jones. 

The  provisions  of  2  Revised  Statutes,  253,  sea  159 — giving  the  party,  in  whooa 
favor  an  execution  is  issued,  an  action  of  debt  a^^ainst  the  constable  receiving^ 
who  fails  to  return  it  within  five  days  after  the  return  day,  and  in  which  action 
it  is  provided  that  the  recovery  shall  be  the  amount  of  the  execution  with  inte 
rest — do  not  apply  to  process  issued  out  of  the  Marino  or  Justices'  courts  of  the 
city  of  New  York. 

When  a  constable  fails  to  return  an  execution  issued  out  of  the  Marine  Court,  that 

court  may  compel  its  return  by  attachment,  or  the  party  in  whose  favor  it  is 

issued  may  bring  an  action  against  the  constable  for  his  neglect,  and  in  which  a 

recovery  may  be  had  to  the  extent  of  the  damages  proven  to  have  been  sos- 

.tained  by  reason  of  the  default  of  the  officer. 

fjfl  decisions  of  the  Marine  Court  upon  quesiions  respecting  its  practice,  and  not 
affecting  the  merits  of  an  action,  are  not  the  subject  of  review  in  this  court 

Answering  in  bar  to  the  action  waives  all  matter  which  might  be  set  up  in  abate- 
ment. 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court. 
This  was  an  action  brought  against  the  defendant,  who  is  a  con- 
stable of  the  city  of  New  York,  under  the  following  provision  of 
the  Revised  Statutes. 

"  If  a  constable  neglect  to  return  an  execution  within  fire 
days  after  the  return  day  thereof,  the  party,  in  whose  favor  it 
*was  issued,  may  maintain  an  action  of  debt  ngainst  such  consta* 
ble,  and  shall  recover  therein  the  amount  of  the  execution,  with 
interest,  from  the  time  of  the  rendition  of  the  judgment  upon 
which  the  same  was  issued."  2  R.  S.  (4th  ed.),  p.  449,  sec.  142 ; 
margin  p.  253,  sec.  159. 

The  summons  was  for  a  money  demand  on  contract.  The 
complaint  averred  that  William  Brown,  the  plaintiff,  recovered 
a  judgment  against  Peter  Larkin  and  Edward  Donaghan  for 
$269.89,  and  that  an  execution  was  issued  thereon  to  the  de- 
fendant as  constable,  which  he  had  failed  to  return  within  five 
days  from  its  return  day,  and  demanded  judgment  for  the  amount 
of  the  original  judgment  under  the  statute  cited  above.  On  the 
return  of  the  summons,  the  defendant  moved  to  dismiss  the  com- 
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plaint  because  of  variation  from  the  summons.    The  motion  was 
denied. 

Upon  the  trial  the  plaintiff  produced  the  record  of  the  judg- 
ment in  favor  of  himself,  and  against  Larkin  and  Donaghan, 
and  the  defendant  admitted  that  he  had  received  an  execution 
thereon,  which  had  not  been  returned.  It  was  proved  also  that 
he  had  paid  the  plaintiff  $95  on  the  execution.  The  court  ren- 
dered judgment  for  the  amount  of  the  original  judgment  and 
interest^  deducting  this  payment,  and  the  defendant  appealed. 

H.  V,  VulteCy  for  the  appellant 

Frederick  Rice^  for  the  respondent 

Ingraham,  First  Judge. — The  objection  to  the  summons 
is  not  one  that  can  be  made  available  in  this  court.  That 
objection  was  made  in  the  court  below  upon  a  motion  to  dis- 
miss the  summons,  for  a  variance  between  it  and  complaint 
That  was  a  mere  question  of  practice  in  that  court,  the  decision 
of  which  is  not  a  subject  of  review  here.  If  the  defendant 
wished  to  present  the  matter  before  this  court  on  appeal,  it  could 
only  be  by  setting  it  up  in  the  answer  in  abatement  of  the  suit. 

Even  if  such  had  been  done  in  the  court  below,  the  defendant 
waived  his  right  to  review  it  on  appeal,  by  answering  in  bar. 
We  have  repeatedly  so  held,  and  it  is  now  the  settled  practice 
of  this  court  on  appeal.     1  E.  D.  Smith  Eep.  412,  615. 

ITiis  action  was  to  recover  from  the  constable  the  amount  of 
an  execution  delivered  to  him  to  be  executed,  on  the  ground 
that  he  neglected  to  return  it  within  five  days  after  the  return 
day,  under  the  provisions  of  the  159th  section  of  title  4,  chapter 
2,  parts,  ofK.  S.    2  B.  S.  253. 

These  provisions  of  the  Revised  Statutes  are  not  applicable  to 
the  courts  in  this  city.  By  the  231st  section  of  the  same  title,  it 
is  provided  that  this  title  shall  not  be  considered  as  applicable 
to  the  courts  in  the  city  of  New  York,  I  know  of  no  provision 
of  law  which  at  any  time  since  has  made  them  applicable,  and 
the  counsel  for  the  plaintiff  has  not  referred  to  any  as  furnishing 
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any  authority  upon  which  such  a  ruling,  as  is  necessary  to  sos* 
tain  the  judgment,  can  be  upheld. 

The  provisions  cf  law,  relating  to  executions  out  of  the  Marine 
CJourt,  may  be  found  in  the  99th  section  of  the  act  to  reduce  the 
laws  relating  to  the  city  of  New  York,  &c.  (2  R.  L.  [1813 !,  p.  870), 
made  applicable  to  the  Marine  Court  by  section  135  of  the  Siime 
act.  These  sections  provide  a  penalty  against  the  officer  for  not 
levying  within  five  days  after  receiving  the  execution,  or  in  fif- 
teen days  after  levy,  for  not  paying  into  the  court  the  damages  and 
costs  so  levied,  to  the  amount  of  such  execution.  No  provision 
is  made  in  this  statute  of  any  penalty  for  not  returning  the  exe- 
cution as  in  the  justice's  court  statute  before  referred  to. 
^s  the  complaint  in  this  case  avers  no  other  default,  on  the 
part  of  the  defendant,  than  not  returning  the  execution,  and 
claims  to  recover  only  for  the  penalty  imposed  under  the  pro- 
visions of  the  Revised  Statut<»s  (which  do  not  apply  to  the  Marine 
Court),  I  do  not  see  how  the  judgment  can  be  sustained. 

Even  if  we  were  to  disregard  the  pleadings,  we  could  not  sus- 
tain the  judgment  upon  the  evidence.  There  is  no  proof  of  any 
default  on  the  part  of  the  officer,  except  for  not  returning  the 
process.  It  does  not  appear  that  he  did  not  levy,  nor  that  he 
ever  received  any  money  which  he  ought  to  have  paid  over. 
Without  proof  of  some  default,  such  as  the  statute  designates,  the 
plaintiff  could  not  recover.  The  plaintiff  is  not  without  remedy 
against  an  officer,  in  the  Marine  Court,  for  not  returning  an 
execution.  That  court  mtiy  compel  the  return  by  attachment, 
under  its  present  organization  and  powers ;  or  the  plaintiff  may 
bring  an  action  on  the  case  for  not  returning  the  execution,  but, 
in  such  a  case,  he  does  not  recover  the  amount  of  the  execution, 
but  such  damages  as  he  has  sustained  in  consequence  of  the 
default  of  the  officer.  Buck  v.  Campbell^  15  John.  R.  456.  Such 
damages  must  be  proven,  and  where,  as  in  this  case,  part  of  the 
amount  was  paid  afterwards  by  the  officer  to  the  plaintiff,  he 
could  not  claim,  as  damages,  the  whole  amountof  the  judgment. 

Jud";mcnt  reversed. 
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Olivee  Hibbaed  and  Thomas  McCoy  v.  Hunting  M. 

Stewart. 

Where  a  person  stands  by,  and  knowingly  suffers  another  to  claim  to  be  the  owner 
of  personal  property,  and  to  make  an  agreement  concemmg  it  with  a  third  per 
son,  he  cannot  afterwards  assert  his  own  title  to  such  property,  to  the  damage  of 
the  party  deceived. 

When  property,  unlawfully  taken,  is  afterwards  returned  to  the  owner,  before  suit 
brought,  and  is  accepted  by  him,  the  return  and  acceptance  should  be  considered 
in  mitigation  of  damages. 

In  such  a  case,  judgment  for  the  whole  valne  of  the  property  taken  is  erroneoua 

This  was  an  appeal  from  a  judgment  of  the  Marine  Court. 

The  action  was  brought  to  recover  damages  for  taking  and 
carrying  away  two  oil  cloths,  claimed  to  belong  to  the  plaintiff, 
of  the  alleged  value  of  sixty  dollars. 

On  the  trial,  the  plaintiffs  had  judgment  for  sixty  dollars  and 
costs,  and  defendant  appealed.  The  &cts  are  stated  in  the 
opinion  of  the  court. 

A.  L.  Pinney,  for  the  appellant. 

Townsendj  Dyeil  and  Raymond^  for  the  respondents, 

Ingraham,  First  Judge. — Carr,  being  the  owner  of  some 
property  in  a  house  on  the  Fourth  avenue,  gave  to  Clark  & 
Allen  a  mortgage  on  certain  portions  of  it.  Clark  &  Allen 
foreclosed  their  mortgage,  bought  in  the  property,  and  leased 
the  same  to  the  plaintiffs,  who  took  possession  thereof.  The 
defendant,  having  a  judgment  against  Carr,  levied  upon  and 
sold  two  of  the  oil  cloths  in  the  premises  leased  to  the  plaintiffs. 
After  the  levy,  Clark  agreed  with  the  defendant  that  he  should 
return  the  oil  cloths,  or  such  as  he  had  not  sold,  and  that  the 
same  were  to  be  paid  for  by  the  losing  party  in  an  action  brought 
by  Clark  &  Allen  against  the  defendant.     The  plaintiiFs  were 
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present  at  this  arrangement,  and  did  not  object  to  the  same,  but 
were  parties  to  the  agreement  Upon  the  trial,  the  defendant 
succeeded.  This  suit  was  then  brought  to  recover  for  the  same 
property. 

Without  expressing  any  opinion  as  to  the  right  of  the  plain- 
tiffs to  recover  for  the  property  not  returned,  I  think  the  plain- 
tiffs were  estopped  b}'  their  own  acts  from  claiming  to  recover 
for  that  portion  which  was  returned  under  the  agreement  with 
Clark  &  Allen.  They  were  present,  and  were  parties  to  the 
arrangement  by  which  the  property  was  returned  to  the  premises 
occupied  by  them,  under  the  agreement  made  by  their  landlord. 
They  never  claimed  any  title  to  the  same,  nor  objected  to  the 
ilrrangement ;  but  their  assent  must  be  presumed  from  the  fecta 
in  evidence. 

Thompson  v.  Blanchard  (4  Com.  8U8)  and  Dezell  v.  Odell  (3 
Hill,  215)  sustain  this  doctrine.  In  the  former  case  it  is  recog- 
nized as  a  correct  principle,  thai  when  the  owner  of  goods  stands 
by,  and  allows  another  to  treat  them  as  his  own.  by  which  means 
a  third  person  is  induced  to  purchase  them,  the  former  cannot 
recover  them  from  the  purchaser.  When  any  one*  by  his  con- 
duct causes  another  to  believe  in  the  existence  of  a  stAte  of  facts, 
or  by  liLs  silence  admits  another  to  be  the  owner  of  property, 
when  such  ownership  is  asserted,  so  that  a  third  person  in  acting 
upon  it  assumes  responsibility,  or  parts  with  property,  ho  can- 
not afterwards  aver  his  own  title  to  the  injury  of  such  person. 

The  application  of  this  principle  to  the  present  case  shows, 
that,  as  to  the  property  returned  to  the  house,  the  plaintiflfe,  by 
their  silence  when  the  arrangement  was  made  between  their 
landlord  and  the  defendant  for  the  return  of  the  property,  should 
be  considered  as  assenting  to  such  arrangement,  and  are  estopped 
from  subsequently  recovering  from  the  defendant  for  the  same 
property. 

The  same  principle  is  more  broadly  asserted  in  Gregg  v.  Wdb 
(10  Ad.  &  E.  90),  whore  it  was  said  that,  "A  party  who  negli- 
gently stands  by,  and  allows  another  to  contract  on  the  faith  or 
understanding;  of  a  fact  which  he  can  contradict,  cannot  after- 
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wards  dispute  that  £act  in  an  action  against  the  person  whom  he 
has  assisted  in  deceiviDg. 

There  is,  also,  another  objection  to  sustaining  this  judgment^ 
viz.,  that  the  recovery  is  for  the  whole  value  of  the  property, 
while  the  proof  shows  that  part  of  the  property  was  returned  to 
the  possession  of  the  plaintiflEs  before  suit  brought.  Although 
this  would  be  no  bar  to  the  action,  it  should  be  used  for  the 
mitigition  of  damages;  and  a  recovery  for  the  whole  value  of 
the  property  taken  was  erroneous.  Hanmer  v.  Wilsei/j  17  Wend. 
91 ;  Vo^urgh  v.  Welsh,  11  J.  R.  176;  Gibbs  y.  Chase,  10  Mass. 
128. 

Judgment  reversed. 


Sahuel  Ai«len  v.  Geouge  Scabff. 

S.  went  with  D.  to  the  store  of  0^  reqaested  bim  to  flell  goods  to  D.,  and  said 
he  would  see  that  C.  was  paid  for  them.  He  at  the  same  time  requested  C,  pri- 
Tatelj,  not  to  inform  D.  that  he  was  secarity,  bat  to  try  first  and  get  the  monej 
from  D.,  and,  if  D.  failed  to  pay,  ho,  S.,  would.  In  an  action  by  G.  against  S.  for 
goods  sold,  which  were  delivered  and  charged  to  D.,  who  &iled  to  pay  for  them-— 
Edd, 
'  I  Tliat  the  undertaking  of  S.  was  collateral,  and,  not  being  in  writing,  was  void 
under  the  statute  of  iVauds. 

IL  That  the  original  undertaking  being  Yoid,  the  testimony  of  0.,  that  he  sold  the 
goods  upon  the  credit  of  S.,  was  irreleyant,  and  was  improperly  admitted  on  the 
trial. 

m.  That  a  subsequent  promise  by  S.,  to  pay  for  the  goods,  would  not  render  him 
liable  therefor. 

The  rule  which  controls  in  such  caises  is,  that  if  the  credit  is  not  given  wholly  to 
the  person  who  undertakes  to  be  responsible  for  goods  delivered  to  another,  his 
undertaking  is  collateral,  and  must  be  in  writing. 

And  where  the  original  undertaking  is  collateral,  and  yoid  under  the  statute,  it 
cannot  be  made  valid  by  the  vendor^s  shomng  that  he  intended  to  give  the  credit 
to  the  person  sought  to  be  charged  with  the  debt^  nor  by  such  person's  subw- 
qoent  parol  promise  to  pay. 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court 
The  action  was  brought  by  the  plaintiff  as  assignee  of  one  G.  D* 
Vol.  L  14 
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dark,  to  recover  for  goods  sold  and  deliyered  The  goods  were 
delivered  to  one  George  Deagle.  The  question  was,  whether  the 
undertaking  of  the  defendant  was  collateral  or  not  The  fisusts 
in  the  case  are  fully  stated  in  the  opinion  of  the  court.  The 
judgment  in  the  Marine  Court  was  for  the  plaintiffi 

C.  KesUr  Smith,  for  the  appellant 

Totvnsendj  DyeU  and  Raymond,  for  the  respondent 

Brabt,  J. — The  plaintiff  sought  to  charge  the  defendant  in 
the  court  below  upon  a  promise  given  to  G.  D.  Clark,  the  plain- 
tiff's assignor,  made  under  circumstances  as  follows : — Defendant 
^vent  to  the  store  of  Clark  accompanied  by  Deagle,  whom  he 
introduced  to  Clark,  and  said  that  Deagle  and  another  person 
were  about  buying  out  his  place  at  McComb's  Dam,  and  re- 
quested Clark  to  sell  liquors  to  Deagle,  and  he  (defendant) 
would  see  that  he  (Clark)  would  get  his  pay.  That  afterwards, 
and  during  the  same  interview,  defendant  walked  with  Clark  to 
the  front  of  the  store,  and  requested  Clark  not  to  say  anything 
to  Deagle  about  his  being  security,  but  to  try  first  and  get  Deagle 
to  pay,  and  provided  he  (Clark)  feiled  so  to  do,  he  (the  defend- 
ant) would  pay  him  (Clark). 

It  seems,  from  the  return,  that  a  paper  marked  "C"  was 
proved  and  admitted,  the  defendant  excepting;  but  as  that 
paper  is  not  annexed  to  the  return,  we  are  unable  to  determine 
whether  it  was  improperly  admitted  or  not 

The  plaintiff  proved  and  offered  in  evidence  a  paper  marked 
"  B,"  which  was  also  admitted  (the  defendant  excepting),  is  an- 
nexed to  the  return,  and  is  in  these  words: 

"New  York,  April  9th,  1858. 
'*  Received,  fix)m  George  Deagle,  one  dollar,  the  same  being 
in  full  of  all  notes,  bills,  Ac.,  which  are  due,  or  may  become  doe 
on  or  before  the  9th  of  December,  1853. 

(Signed)  "George  Scabpf." 

The  plaintiff  also  proved,  by  the  witness  Clark,  promises  tu 
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pay  the  debt  by  the  defendaDt  Bubseqaent  to  the  introduction  ^ 
Deagle,  above  stated. 

The  plaintiff  also  asked  the  witness  Clark,  by  whom  his  case 
was  proved,  upon  whose  credit  he  sold  the  goods,  which  waa 
objected  to  and  admitted,  the  defendant  excepting. 

It  appeared,  on  the  cross-examination  of  Clark,  that  he  charged 
the  gods  to  Deagle,  and  sent  him  a  bill,  and  sold  to  Deagle  and 
Wanmaker  goods  subsequently,  without  payment  of  the  claim 
in  suit,  and  because  Beagle  had  acted  honorably  in  giving  to  the 
witness  the  paper  "  B  "  mentioned. 

The  examination  of  Clark  being  concluded,  the  defendant 
moved  for  a  nonsuit  upon  the  grounds — 
.  1.  That  there  was  no  proof  of  delivery.  ^- 

2.  That  the  contract  of  defendant  was  void  under  the  statute^ 
not  being  in  writing. 

3.  That  it  appeared  that  the  whole  credit  was  not  given  to 
George  Scarff,  and  that  the  undertaking  of  defendant  was  there- 
fore collateral  and  void. 

The  motion  was  denied,  and  the  defendant  excepted. 

The  paper  "  B,"  it  is  insisted,  created  a  promise  to  pay  Clart 
It  is  not  susceptible  of  any  such  interpretation.  It  is  a  receipt 
to  Deagle  in  full  for  all  bills  which  might  become  due,  &c.,  and 
must  be  construed  to  mean,  due  to  the  defendaut,  by  whom  it 
was  signed.  Such  is  its  plain  and  obvious  import  It  does  not 
contain  any  words  of  obligation,  or  of  promise  to  do  anything, 
or  to  omit  to  do  anything,  and  cannot  be  regarded  otherwise 
than  as  a  discharge  of  debts  to  become  due  to  the  defendant 
firom  Deagle.  It  was,  therefore,  irrelevant,  and  should  have 
been  excluded. 

The  question  as  to  whom  the  credit  was  given  was  improperly 
admitted.  That  feature  in  the  transaction  was  to  be  determined 
by  the  acts  of  the  witness  in  regard  to  the  sale,  and  a  considerar 
tion  of  the  attending  circumstances  at  the  time  the  promise  waa 
made,  provided  there  was  any  doubt  on  that  subject,  and  the 
promise  was  sufficient  in  law ;  but  wholly  immaterial  if  the 
promise  ils^fwas  void.    No  act  of  the  vendor  could  then  create 
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a  liability  of  the  promisor  not  legally  arising  from  his  promise. 
The  validity  of  the  judgment  does  not,  however,  depend  on  that 
question.  It  rests  upon  the  character  of  the  undertaking,  which 
will  be  presently  considered.  No  other  exception  was  taken 
prior  to  the  motion  for  nonsuit,  and  no  other  questions  to  be 
reviewed  were  presented. 

The  rule  which  controls  in  these  cases  is,  that  if  the  credit  is 
not  given  wholly  to  the  person  who  undertakes  to  be  responsible 
for  goods  delivered  to  another,  his  undertaking  is  collateral,  and 
must  be  in  writing.  Dixon  y.  Frazee,  1  E.  D.  Smith,  36;  CahiU 
V.  Bigel  w,  18  Pick.  869 ;  Oram  v.  (krvilkj  5  Hill,  488 ;  Brady 

^.  Sackrider^  1  Sandf.  R  514;  Comyn  on  Con.  (ed.l835)  286; 

^^[teonard  v.  Vredenburgh^  8  JohnsL  29 ;  Story  on  Con.  (8d  ed.)  p. 
958 ;  Smith's  Mercantile  Law,  456.  The  promise,  "  I  will  see 
you  paid,"  is  said  by  Story  to  be  sufficient  to  create  the  original 
liability  necessary  to  bind  the  promisor ;  but  in  Matson  el  aL  v. 
Wharam  [2  T.  B.  80),  such  a  promise  was  held  to  be  coUateraL 
In  that  case  the  goods  were  charged  to  the  person  to  Avhom  they 
were  delivered,  and  the  defendant  refused  to  pay.  It  is,  in  all 
its  essential  features,  in  point  in  this  case,  as  to  the  first  part  of 
the  defendant's  alleged  undertaking.  Perhaps,  if  the  engage- 
ment of  the  defendant  was  to  see  the  vendor  paid,  it  might  be 
held  sufficient^  but  in  this  case  something  more  occurred.  The 
defendant  took  the  vendor  aside  after  be  had  promised  to  see 
the  bill  paid,  and  it  was  then  agreed  that  the  vendor  should  try 
to  get  his  debt  from  Deagle  first,  and  if  he  fiEuled,  then  the  de- 
fendant was  to  pay.  The  whole  agreement  is  to  be  considered, 
and  the  last  undertakmg  accepted  must  control.  That  was  a 
conditional  one,  and  as  such  was  collateral  and  void.  The  whole 
credit  was  not  to  be  given  to  the  defendant.  The  vendor  was 
to  try  and  get  the  debt  from  Deagle,  and,'if  unsuccessful,  was  to 
be  paid  by  the  defendant  It  amounted  to  this,  "  I  will  pay  you, 
if  Deagle  will  not,"  which  would  be  within  the  statute  of  frauds 
(Comyn  on  Con.  234;  Story  on  Con.  p.  954);  or,  "If  Deagle 
does  not  pny  vou,  I  will,"  which  would  be  equally  sa  Whether, 
thcrv^forc.  tiie  vendor  said  he  gave  the  credit  to  the  defendant  or 
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not)  would  not  aid  the  plaintiff's  case.  The  undertaking  was 
one  which  could  not  bind  him,  either  by  the  vendor's  giving  him 
credit  or  by  a  subsequent  promise  to  perform  it.  It  was  void, 
and  the  subsequent  promise  was  without  consideration,  not  in 
writing,  and  void  also.  It  was  a  promise  to  pay  a  subsisting 
debt,  and  not  to  discharge  a  previously  existing  liability.  It  is 
by  no  means  clear,  on  Clark's  own  showing,  that  he  gave  the 
credit  to  defendant  He  charged  the  goods  to  Deagle,  and  that 
i^  strong,  though  not  concltzsive,  evidence  that  he  regarded  de- 
fendant as  surety.  Keate  v.  Temple^  1  B.  &  P.  158;  Oroft  v. 
Smahooodj  1  Esp.  121 ;  Smith's  Mercantile  Law,  456. 

The  nonsoit  was  improperly  denied  and  the  judgment  was 
erroneous.  j^ 

It  is  insisted  that  the  finding  of  the  justice  is  conclusive,  the 
testimony  being  contradictory,  and  such  is  undoubtedly  the  rule 
in  cases  to  which  the  rule  is  applicable.  K  the  promise  made  by 
the  defendant  was  sufficient  to  charge  him  primarily,  and  the 
testimony  conflicting  as  to  whcU  he  said  or  what  his  promise  was^ 
then  the  finding  would  be  conclusive.  But  here,  conceding  the 
promise  or  undertaking  as  made,  it  was  collateral,  and  the  only 
fact  the  justice  could  properly  find  was^  that  such  collateral 
engagement  had  been  made. 

Judgment  reversed. 


Baptiste  Db  Bkkedetti  v.  Herman  Mauchin  and  others. 

As  a  general  role,  the  admiasion  of  one  defendant  in  tort  is  not  admissible  against 
his  co-defendants,  where  the  action  is  for  the  negligence  of  one  of  the  defendants ; 
d.  ^.,  agalnat  master  and  servant  for  the  negligence  of  the  senrant 

But  such  admisskm  is  competent  against  the  defendant  making  it ;  and  it  may  be 
proven  if  a  port  of  res  geata. 

And  wiiero  the  sobjcct  matter  of  the  admission  is  aflerwards  clearly  proved  by  in- 
dependent testimony,  the  judgment  A\'ill  not  be  reversed,  because  proof  of  thft 
admission  was  received. 

Where,  in  an  action  for  personal  injuries^  which  incapacitated  plaintiff  from  purs»> 


2U  COURT  OF  COMMON  PLEAS. 

De  Benedetti  ▼.  Mauchin. 

-  ing  bis  bufiineos,  a  witness  for  plamtiff  was  asked  what  amoants  other  persons  is 
the  same  employment  osoally  earned,  and  he  named  several  sums,  adding  that 
the  plaintiff  earned  the  same  amount  Hdd^  that  the  evidence  of  the  earnings  oC 
other  persons,  though  improper,  could  not  have  done  harm,  there  being  positiv* 
testimony  to  the  individual  earnings  of  plaintiff. 

la  an  action  for  injuries  occurring  through  negligence,  the  burden  of  proof  is  on  tiie 
defendant  to  show  that  the  plaiutlCf  was  himself  guilty  of  such  neglect  as  would 
prevent  his  recovery,  by  reason  of  his  contributing  to  the  injury  complained  o£ 

In  an  action  brought  against  a  master  and  servant,  to  recover  for  injuries  caused  by 
the  negligent  act  of  the  servant  while  engaged  in  the  master's  business.  SaU, 
that  a  refhsal  of  the  justice,  to  charge  that  the  plaintiff  must  show  that  the  aoo- 
dent  was  oocasloned  by  the  negligence  of  the  servant,  was  enoneou& 


Appeal  from  a  judgment  of  the  Marine  Court.  This  action 
lljl^as  brought  to  recover  damages  for  injuries  sustained  by  plain- 
tiff through  the  alleged  negligent  driving  of  a  cart  by  defend- 
ant's servant.  The  facts  were,  substantially,  that  the  plaintiff 
was  an  organ  grinder ;  and  on  the  80th  of  March,  1855,  was 
crossing  the  street,  Park  row,  carrying  his  organ  on  his  back, 
at  a  moment  when  the  cart  in  question  was  coming  down  the 
•treet,  from  Center  street.  The  cart  and  horses  were  owned  by 
the  defendantSj  Boscher  and  Middendorf,  and  were  driven  by 
the  defendant,  Mauchin,  who  was  in  their  employ.  The  plaintiff 
was  run  over  by  the  cart,  his  ribs  were  fractured,  and  his  organ 
also  was  considerably  damaged. 

On  the  trial, 'the  first  witness  called  for  the  plaintiff  was  a 
police  ofiicer,  one  Cushing,  who  arrived  at  the  spot  almost  im- 
mediately after  the  accident  happened.  He  testified  that  on 
arriving  he  found  plaintiff  lying  on  the  sidewalk,  and  Mauchin 
standing  on  a  cart.  He  spoke  to  Mauchin  about  the  accident^ 
and  Mauchin  replied  that  "  he  could  not  help  it,  he  could  not 
avoid  running  over  him."  The  counsel  for  Mauchin's  em- 
ployers, Boscher  and  Middendorf  objected  to  the  reception  of 
this  evidence  against  them,  but  the  objection  was  overruled 
The  circumstances  of  the  accident  were  afterwards  described  by 
persons  who  were  eye-witnesses  of  it,  and  were  called  on  behalf 
of  plaintiff.  They  testified  to  many  details,  which  were  relied  on 
by  plaintiff,  as  showing  negligence  on  the  part  of  the  driver. 
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A  witness  called  for  the  plaiotiff,  on  the  question  of  damages, 
vas  asked  *'what  organ  gricdets  coiQd  earn."  DefendaDts' 
counsel  objected,  but  the  justice  allowed  the  question.  The 
witness  replied  "that  they  could  earn  ten  or  twelve  shUlings^ 
i^ometimes  two  dollars  per  day;  that  plaintiff  earned  that 
amount." 

The  plaintiff  having  rested,  defendants  moved  for  a  dismissal 
0^  the  complaint,  on  the  grounds :  1.  That  plaintiff  had  not 
shown  himself  to  be  free  &om  negligence.  2.  That  no  negli- 
gence had  been  shown  on  defendants'  part.  This  motion  was 
denied. 

After  the  evidence  on  both  sides  was  closed,  the  defendants 
requested  the  justice  to  charge  the  jury,  among  other  thing^ 
"  that  plaintiff  must  show  that  the  accident  was  caused  by  tlJ? 
negligence  of  the  defendant,  Mauchin."  This  the  justice  re- 
fold. 

The  jury  found  a  verdict  in  &vor  of  plaintiff  for  $250.  Judg- 
ment having  been  rendered  for  that  amount^  the  defendants 


Benjamin  T.  Kissam^  iot  the  appellants. 

L  In  actions  of  tort  the  admission  of  one  defendant  cannot 
be  used  against  the  other  defendants;  and  the  testimony  of 
Cashing,  as  to  what  Mauchin  said  to  him  after  the  occurrenoe, 
should  have  been  received  as  evidence  against  Mauchin  only. 
1  Phillips  Ev.  (3d  ed.),  878  ;  Daniels  v.  PoUer,  4  Carr.  &  P.  876. 

n.  The  plaintiff  cannot  recover  what  other  persons  might 
earn.  This  would  be  no  basis  on  which  to  calculate  the  plain- 
tiff's earnings.  One  man  is  more  industrious  than  another ;  one 
may  possess  a  better  instrument.  It  was  error,  therefore,  to 
admit  evidence  of  the  earnings  of  other  organ  grinders. 

in.  The  motion  fi>r  a  dismissal  of  the  complaint  should  have 
been  granted.  Haring  v.  The  New  York  and  Erie  Railroad 
Company^  13  Barb.  9. 

rV.  The  justice  should  have  instructed  the  jury  as  requested 
by  the  defendants'  counsel.    Spencer  v.  The  Utica  and  Saratoga 
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Railroad  Company^  5  Barb.  887  ;  Brani  v.  The  Troy  and  Saror 
toga  Railroad  Company ^  8  id.  882;  Earing  v.  Tht  New  York  and 
Erie  Railroad  Company^  18  id.  9 ;  Earner  v.  Cbfe,  21  Weni  188. 

Henry  H.  Morange,  for  the  respondent 

I.  The  testimony  of  Gushing  as  to  what  Mauchin  said  was 
admissible  as  against  all  the  defendants.  Mauchin  was  in  the 
employ,  and  driving  the  horses  and  wagon  of  Boscher  and 
Middendorf,  the  other  defendants,  at  the  lime  of  the  commissidh 
of  the  acts  complained  of  He  was  their  agent  The  injury 
was,  moreover,  occasioned  by  the  negligence  and  want  of  skill 
of  the  servant ;  and  a  joint  action  lies,  therefore,  against  the  mas* 
ters  and  servant  They  are  all  guilty  of  the  same  negligence  at 
Ittp  same  time,  and  under  the  same  circumstances ;  the  servant^ 
in  fact,  and  the  masters  constructively  by  the  servant,  their 
agent  In  this  view  of  the  case  also,  the  testimony  was  admissi- 
ble. 19  Wend.  848.  Again,  the  admission  was  made  at  the 
time  of  the  commission  of  the  wrongful  act^  and  was  on  that 
ground  competent.    1  Phillips  Ev.  94. 

II.  The  testimony,  as  to  the  earnings  per  day  of  organ  grinders 
generally,  was  competent.  The  statement  of  the  witness,  on 
this  point,  might  properly  be  taken  into  consideration,  after 
proof  of  the  time  during  which  plaintiff  was  actually  confined 
to  his  room,  in  estimating  the  damages. 

III.  The  motion  for  a  dismissal  of  the  complaint  was  prop- 
erly denied.  Negligence  is  a  mixed  question  of  law  and  &ct^ 
and  must  be  submitted  to  the  jury.     14  Johns.  804. 

TV.  The  judge's  charge,  given  prior  to  the  request  made  by 
defendant,  embraced  all  that  was  necessary  to  be  stated  of  the 
law  governing  the  case.  There  was  ample  evidence  of  gross,  if 
not  wilful  negligence  on  the  part  of  Mauchin. 

Ingraham,  First  Judge. — Upon  the  trial  of  this  action  in 
the  court  below,  the  declaration  of  one  of  the  defendants  who 
was  driving  the  cart,  by  which  the  plaintiff  was  injured,  was 
admitted  in  evidence.  The  other  defendants  objected  to  it  as  not 
being  admissible  against  them. 


NEW-YORK— JULY,  1856.  217 

Be  Benedettl  t.  Manchin. 

That  admissions  made  by  one  tort  feasor  are  i)ot  evidence  against 
others  joined  in  the  same  action,  where  the  cause  of  action  is  the 
negligence  of  one  or  more  of  the  parties;  is  settled  by  repeated 
decisions.  See  2  Gowen  &  EEill's  Notes,  165,  and  cases  there 
cited.  But  for  several  reasons  this  evidence  could  not  have 
been  excluded. 

1st.  It  was  admissible  against  the  defendant  making  it. 

2d.  It  was  rather  a  part  of  the  res  gesiod  than  an  admission 
made  subsequently,  and  as  such  was  properly  received. 

3d.  It  was  rather  an  excuse  for  the  act,  so  far  as  the  party  was 
concerned,  and  not  evidence  to  charge  others. 

And  even  if  the  testimony  waa  subject  to  the  objection,  it 
became  immaterial,  because  the  whole  transaction  was  proven 
by  an  eye-witness.  The  fact  of  the  injury,  and  the  mode  ortt 
was,  it  appears,  proven  by  other  testimony,  which  was  not  sub- 
ject to  any  objection. 

The  evidence,  as  to  what  sums  other  organ  grinders  might 
cam,  was  not  proper  to  prove  the  value  of  plaintiff's  labors,  but 
it  could  do  no  harm,  because  the  same  witness  added  that  the 
plaintiff  earned  the  same  amount 

There  would  have  been  no  propriety  in  the  court  granting 
the  motion  to  dismiss  the  complaint.  It  was  not  incumbent  on 
the  plaintiff  to  prove  that  he  did  not  commit  any  act  of  negli- 
gence on  his  part.  If  none  appears  in  the  evidence,  the  presump- 
tion is  in  his  favor,  and  the  defendant  must  show  such  negligence 
•to  relieve  himself  from  the  consequence  of  his  negligent  acta 

As  the  plaintiff  *s  case  was  submitted,  there  was  no  such  proof 
of  negligence  on  the  part  of  the  plaintiff,  and  the  conduct  of  the 
defendant,  who  was  driving,  was  such  as  to  warrant  the  infer- 
ence that  there  was  was  negligence  on  his  part. 

But  the  court  erred  in  refusing  to  charge  the  jury  as  requested 
at  the  2d  request  in  the  return,  viz. :  that  plaintiff  must  show 
that  the  accident  was  occasioned  by  the  negligence  of  the  de- 
fendant, Mauchin.  The  whole  theory  of  this  action,  by  which 
the  other  defendants  were  sought  to  be  charged  f^r  Mauchin's 
acts  is,  that  they  employed  a  servant  who,  while  iii  their  enft 
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ploy,  was  guilty  of  so  znudi  negligence  as  to  do  injury  to  the 
plaintiff.  Unless  the  jury  found  that  the  injury  was  produced  by 
such  negligence,  a  judgment  could  not  properly  be  render^ 
against  them.  And  even  Mauchin,  who  was  driving,  was  not 
responsible  if  his  conduct  was  not  wilful  or  negligent  The 
justice  should  have  charged  upon  this  point  as  requested,  and 
his  refusal  to  do  so  took  from  the  jury  the  only  question  in  the 
case  on  which  there  was  any  doubt. 
Judgment  reversed, 


^*  Etienke  Gibebtok  v.  Louis  Ginochio. 

The  ezecation  of  an  instrument,  not  under  seal,  may  be  proyed  by  the  admiaBion  of 
t}ie  partji  although  the  instrument  is  attested  by  a  subscribing  witness  who  ia 
not  called,  or  bis  absence  excused. 

After  the  trial  of  an  action  in  the  Marine  Court  has  commenced,  the  Justioo  has 
no  power  to  order  an  acyoumment,  except  upon  the  consent  of  both  partieo^  or 
for  the  reason  that  there  is  not  time  to  oonclude  the  trial  ai  one  session. 

Appeal  from  a  judgment  of  a  justice  of  the  Marine  Court 
This  action  was  brought  upon  an  agreement  in  writing  to  deliver 
wines,  segars  and  merchandise.  The  instrument  was  unsealed, 
and  was  as  follows : 

I  hereby  agree,  and  have  agreed,  for  value  received,  and  on 
demand,  to  deliver  to  Pierre  Saracco,  or  order,  wine,  segars  and 
merchandise  to  the  value  of  one  hundred  dollars. 

New  York,  Feb.  24, 1852.  L.  QlNOCHia 

In  presence  of 

John  R  Monaghan. 

(Endorsed) 
Pay  to  the  order  of  E.  Giberton,  for  value  received.    New 
York,  March  25, 1852. 

P.  Saracoo. 
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OibertOQ  t.  CHnochia 
Pay  to  the  bearer,  New  York,  July  28, 1865. 

B.  GlBEBTOK 

The  cause  came  on  for  trial  on  October  16, 1855.  A  witness 
for  the  defendant  being  absent,  it  was  consented  in  open  court, 
by  the  attorneys  for  both  parties,  to  proceed  in  part  with  the 
case,  and  that  the  trial  should  then  be  adjourned,  and  the  depo- 
sition of  the  absent  witness  be  taken  and  used  as  evidence  in 
the  cause ;  the  deposition  to  be  taken  at  the  court- room,  and  th«i 
witness  to  be  subpoenaed  to  appear  for  examination. 

The  trial  then  proceeded.    The  plaintiff  did  not  call  the  sub-  ^ 
scribing  witness  to  the  instrument  in  suit,  to  prove  its  execu- 
tion, nor  did  he  offer  any  explanation  of  the  absence  of  rihe 
witness.    To  prove  the  execution,  he  first  called  a  witness  wno 
testifie^l  that  he  was  acquainted  with  the  handwriting  of  the 
defendant.    On  being  shown  the  instrument,  he  said  that  *'  he 
did  not  think  "  the  signature  was  in  defendant's  handwriting 
The  plaintiff  then  called  a  second  witness,  who  testified  that  he 
called  on  defendant,  produced  the  paper  to  him,  and  demanded 
the  goods ;  that  defendant  admitted  that  he  signed  the  paper^ 
and  delivered  it  to  Saracco,  but  refused  to  deliver  the  goods. 
The  defendant  objected  to  the  sufficiency  of  this  proof,  on  th* 
ground  that  the  subscribing  witness  must  be  called,  or  his  ab 
sence  explained;  but  the  objection  was  overruled. 

Other  evidence  being  introduced,  the  trial  was  adjourned  by 
consent,  pursuant  to  the  stipulation  above  mentioned,  unti] 
October  18th. 

On  that  day,  defendant  appeared  with  his  counsel,  and  pre* 
tiented  an  affidavit  that  the  witness  in  question  had  been  duly 
Bubpcenaed,  and  his  fees  paid.  The  witness  not  being  present, 
the  case  was  adjourned  to  the  20th,  and  an  order  to  show  cause 
why  the  witness  should  not  be  attached  was  granted.  On  the 
20th  the  case  was  called,  and  an  application  was  made  on  behalf 
of  defendant  for  a  further  adjournment,  on  the  ground  of  de- 
fendant's counsel  being  engaged  in  arguing  a  cause  in  the  Supe- 
rior Court,  and  on  the  ground  of  the  absence  of  the  witness. 
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Diligence  Lad  been  nsed  to  serve  Lim  with  the  order,  but  he 
had  not  been  found.  These  tacts  were  shown  by  aflSdavits. 
The  application  for  an  adjournment  was  refused,  and  judgment 
rendered  for  the  plaintiff,  from  which  defendant  appealed. 

L.  K  BulMey^  for  the  appellant. 

Frederick  Rice^  for  the  respondent 

Ingraham,  First  Judge. — ^The  justice  did  not  err  in  ad- 
nutting  proof  of  the  confession  of  the  defendant  to  the  making 
of  the  note  in  controversy.  Although  the  rule  as  to  sealed  in- 
strmnents  requires  the  production  of  the  subscribing  witness^ 
ye^tis  to  instruments  not  under  seal,  the  strictness  of  that  rule 
has  been  so  far  relaxed,  in  this  state,  as  to  permit  the  instru* 
ment  to  be  proven  by  the  confession  of  the  party  signing  it 
Hall  V.  Phdps,  2  John.  K.  451;  Shaver  v.  Ehh,  16  id.  201; 
Manri  v.  Heffernan^  13  id.  75  ;  Flenry  v.  Bisliop^  2  Wend.  575. 

The  evidence  in  this  case  was  the  direct  admission  of  the 
defendant,  that  he  had  signed  the  instrument  in  suit,  and  deliv- 
ered it  to  Saracco. 

The  contradiction  between  the  two  witnesses,  as  to  the  signa- 
ture, was  not  fiital  to  plaintiff's  case.  The  first  witness  only 
stated  his  opinion.  It  left  a  question  for  the  justice  to  decide, 
with  which  we  do  not  interfere. 

There  was  no  error  in  refusing  the  adjournment.  There  had 
been  one  adjournment  in  pursuance  of  the  stipulation,  and  we 
have  held  that  the  justice  has  no  power  to  adjourn  after  com- 
mencing a  trial,  without  the  consent  of  both  parties,  if  he  has 
time  to  conclude  the  case  without  it. 

Judgment  affirmed* 
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Hugh  Allen  and  others  v.  Johk  W.  Bates  and  others. 

A  carrier  who  rooeives  grain  for  transportation,  the  freight  upon  which  is  to  be  paid 
by  the  bushel,  can  only  recover  freight  for  the  quantity  actually  delivered  by 


Appeal  by  defendants  from  a  judgment  of  the  Marine  C!oart. 
This  was  an  action  to  recover  for  freight  for  the  transportation  of 
a  quantity  of  corn  from  Buffalo  to  New  York.  The  charge  was 
at  the  rate  of  twelve  and  a  half  cents  per  bushel.  The  com  was 
brought  down,  one  lot  on  the  canal  boat  Times,  and  one  Jot  on 
the  canal  boat  Eed  Gauntlet.  The  plaintiff  claimed  for  carrying 
4,000  bushels  on  each  boat.  He  also  claimed  two  items  of  420 
each  for  lighterage,  and  $20  for  two  days'  demurrage,  making 
the  entire  charge  $1,060.  The  defendants  had  paid  $950,  leav- 
ing a  balance  of  $110,  claimed  to  be  due. 

The  evidence  showed  that  the  corn  was  loaded  at  Buffalo  by 
weight,  and  that,  allowing  fifty-six  pounds  to  the  bushel,  4,000 
bushels  were  loaded  on  each  boat.  But  upon  its  delivery  in 
New  York  the  corn  was  measured  again,  and  it  was  then  dis- 
covered that  there  were  on  one  boat  only  8,937  bushels,  and  on 
the  other  8,969  bushels,,  leaving  a  deficiency  of  ninety-four 
bushels  in  all.  The  defendants  refused  to  pay  the  claim  for 
lighterage  and  demurrage.  They  also  claimed  to  recover  dam- 
ages for  the  deficiency  in  the  corn,  which  they  claimed  to  set  off 
against  the  plaintiff's  charge  for  freight,  and  declined  to  pay 
freight  except  for  the  number  of  bushels  actually  delivered. 

Upon  the  trial,  the  plaintiffs  offered  evidence,  without  objec- 
tion, that  it  was  not  customary  for  forwarders,  in  settling  freight 
bills,  to  pay  for  a  deficiency  in  grain  if  it  fell  short  Evidence 
also  was  offered  of  a  promise  made  by  the  defendants  to  pay  the 
plaintiffs'  claim,  upon  their  deducting  $20  damages.  But  it 
appeared  that  this  offer  was  made  in  the  course  of  a  proposition 
pending  for  a  compromise  between  the  parties.  Judgment  was 
rendere^d  for  the  plaintiff  in  the  Marine  Court  for  $98.60.  The 
defendants  appealed. 
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Allen  V.  Bates. 
WtlUam  BruerUm  and  C,  Van  Sanivoordj  for  the  appellanta. 

Calvin  Noyes,  for  the  respondents. 

Ingraham,  Fikst  Judge.— In  this  case  it  is  proven  that  the 
corn  was  loaded  oa  board  of  both  the  boats  by  weight,  and, 
allowing  fifty-six  pounds  to  the  bushel,  that  4,000  bushels  were 
put  on  board  of  each  boat  It  is  also  proven,  that  in  delivering 
the  cargo  here  ifc  was  weighed,  and  that  the  amount  delivered, 
allowing  the  same  weight  for  a  bushel,  was,  on  board  of  one 
boat,  8,937  bushels,  and  on  the  other  3,969  budiels — making  a 
deficiency  of  ninety-four  bushels  from  the  amount  placed  on 
bq^d  at  Buffalo.  For  this  deficiency  no  explanation  is  given, 
and  no  excuse  shown.  The  receipts  for  the  corn  also  state  the 
amount  on  each  vessel  to  be  4,000  bushels  at  twelve  and  a  half 
cents  freight  per  bushel. 

I  can  find  no  evidence  in  the  case  warranting  a  charge  against 
the  defendants  for  the  corn  not  delivered.  If  the  whole  amount 
was  not  put  on  board  the  vessel,  the  plaintiff  can  only  recover 
freight  on  as  much  as  was  received  and  delivered. 

If  the  whole  was  put  on  board,  they  have  not,  according  to 
the  evidence,  delivered  to  the  consignee  as  much  as  they  have 
received.  In  either  view  of  the  case,  the  plaintiflEs  can  only 
recover  freight  on  the  amount  actually  transported  and  delivered 
to  the  consignee. 

The  evidence  received  by  the  justice,  of  a  promise  tD  pay  the 
bill,  if  it  had  been  objected  tOj  should  have  been  excluded  by 
the  court.  It  was  an  offer  to  compromise  the  claim,  and  was  not 
proper  to  bind  the  defendants  if  the  offer  was  not  accepted.  It 
was,  however,  received  by  the  court,  and  although  not  sufiicient 
to  make  the  defendants  liable  for  freight  on  the  portion  which 
was  not  delivered  to  them,  still,  with  the  evidence  of  a  custom 
in  the  trade  not  to  pay  for  deficiencies,  which  was  admitted 
without  objection,  was,  I  think,  sufficient  to  warrant  the  court 
below  in  not  charging  the  plaintiffs  with  the  value  of  such  de- 
ficiency.   Even  if  the  court  had  allowed  the  defendants  for  the 
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amount  of  corn  not  delivered,  no  value  is  shown,  and  the  court 
could  not,  with  propriety,  have  made  any  deduction  on  that 
account. 

The  case  appears  to  have  been  tried  partly  on  admissions  made 
before  the  court,  which  do  not  appear  in  the  return  (such  as  the 
supposed  allowance  for  damage),  and  without  the  proof  or  ad- 
missions before  us  we  have  no  sufficient  data  upon  which  any 
allowance  could  be  predicated. 

There  must  be  deducted  from  the  judgment  the  freight  on 
ninety -four  bushels  not  delivered,  at  twelve  and  a  half  cents  per 
bushel,  amounting  to  $11.75. 

We  think,  also,  the  charge  of  lighterage,  $20,  was  also  im- 
properly allowed.  There  was  no  evidence  to  show  that  ICIb 
charge  had  been  incurred.  The  sum  of  $31.75  must  be  deducted 
from  the  judgment,  and  the  judgment  affirmed  for  the  residue, 
with  costs  of  the  court  below. 

Judgment  acoordiDgly. 


Louis  Kreisder  v.  Henry  H.  Woolcott  and  others. 

An  agreement  to  forward  goods,  marked  for  a  particular  destination,  is  dift* 
charged  by  shipping  them,  by  the  usual  or  most  direct  conyejance^  to  the  plaoe 
designated.(a) 

Bat  It  is  otherwise  on  an  agreement  to  forward  them  to  the  place  of  their  destiiia- 
tion,  the  charge  for  freight  for  the  whole  distance  being  fixed  and  specified  in  the 
agreement.  In  such  case,  the  parties  making  il  are  liable  as  common  carriers 
for  ibe  safe  carriage  and  final  delivery  of  the  goods  at  the  place  of  the>  final 
destination,  although  it  is  at  a  point  beyond  the  usual  terminus  of  the  carrier's 
routo.(&) 

A  common  carrier,  having  received  goods  for  transportation  and  given  a  bill  of 
lading  therefor,  specifying  the  name  of  the  consignee  to  whom  the  goods  are  to  be 
delivered,  is  responsible  for  the  safe  delivery  of  the  goods^  and,  if  necessary  tat 
that  purpose,  is  bound  to  see  that  they  are  properly  marked. 

(a)  Compare  Joseph  J.  Dillon  v.  Thi  N,  Y.  db  Erie  R  R  Oo.,  post,  p.  231. 
(ft)  But  see  Franklin  W.  Hunt  v.  The  K.  7.  dt  Erie  R,  R  Co.,  post,  p.  228. 
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Appeal  by  defendaDts  from  a  judgment  of  the  Marine  Court 
This  action  was  brought  against  the  defendants  as  common  car- 
riers, to  recover  for  the  loss  of  twenty-three  boxes  of  Hock  wine. 
The  defendants  constitute  the  Union  Transportation  Company ; 
they  received  the  goods  in  question  at  New  York,  to  transport 
to  St  Louis,  Mo.,  and  gave  the  following  bill  of  lading  for 
them: 

1853. 
Union  Transportation  Co.    By  Erie  Canal. 
Mark  Packages  U.  T.  Co.,  and  ship  by  Swiftsure  Towboats, 
foot  of  Broad  street. 

^  Proprietors. 

H.  H.  Woolcott  &  Co.,  N.  York.    B.  A.  Root  &  Co.,  Albany. 
Davis  &  Sutton,  Buffalo.  A.  G.  Morgan,  Buffalo. 

H.  H.  Woolcott  &  Co.,    )  Apply  to 

Tim.  O'Connell,  )  113  Broadst.,  New  York  (lowerfloor). 

New  York,  Sept.  7th,  1853. 

Received  from  Messrs.  W.  &  B. 
Lange  the  following  packages 
(contents  unknown),  in  apparent 
good  order,  viz. :  twenty-three 
boxes  m'dse,  No.  44  to  63  and  65 
to  67.  Freight  1.00  per  100  lbs., 
subject  to  rise  in  lil.  river.  Frt. 
over  15c.  per  100  lbs. 

Marked  and  numbered  as  per  margin,  which  we  agree  to  for- 
ward from  New  York  to  St  Louis,  Said  Union  Transportation 
Company  shall  not  be  held  accountable  for  the  dangers  of  the 
seas,  lakes,  rivers,  fire,  breakage  of  looking-glasses  or  marble, 
leakage  of  oil  or  other  liquids,  or  loss  of  nuts  or  shot,  if  shipped 
in  bags;  nor  for  any  damage  or  deficiency  in  packages  of  goods, 
if  receipted  at  St  Louis  in  good  order.  Should  a  loss  of  any  of 
said  goods  occur  upon  the  lakes  or  rivers  connected  therewith, 
the  charges  to  and  at  Buffalo  shall  be  paid  by  the  owner  of  said 


Contents  of  Packages  un- 
known. 

"CW.L." 
for  Metzer  &  Lange, 

St  Louis,  Mo. 
Care  Gilbert  Knapp,  Jr., 
St  Louis. 
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goods^  and  any  insurance  effected  upon  said  goods,  for  the  benefit 
of  the  owner  or  shipper,  shall  be  also  for  the  benefit  of  said 
Union  Transportation  Company. 

(Signed)  T.  O'Connell,  Agent 

The  goods  thus  receipted  for  were  never  delivered  in  St.  Louis 
to  the  consignees  there.  The  reasons  of  the  defendants'  failure 
to  make  such  a  delivery  are  fully  stated  in  the  opinion  of  the 
court.  The  defendants  claimed,  under  this  bill  of  lading,  to  be 
liable  only  as  forwarders.  Judgment  was  rendered  against  them 
in  the  Marine  Court,  and  from  that  judgment  they  appealed. 

J.  Ni  BaksiieTj  for  the  appellants. 

F.  A.  SUxllknechi  and  St.  Clair  Smith,  for  the  respondent. 

Dalt,  J. — ^The  firm  of  W.  &  B.  Lange  imported  twenty-three 
cases  of  wine.  They  were  taken  from  the  vessel  in  which  they 
arrived  from  Europe,  and  were  put  on  board  one  of  the  towboata 
of  the  Swiftsure  Line.  When  the  cases  were  delivered  on  board 
the  towboat,  an  order  upon  the  inspector  of  the  vessel  in  which 
they  were  imported,  in  these  words : 

"  Sir — You  will  please  send  No.  44,  one  case,  to  W.  B.  Lange, 
*a  W.  L.,'  pier  1  N.  R.,  No.  44  to  63,  65  to  67,  twcnty-three 
cases,  to  the  Swiftsure  towboat,  foot  of  Broad  street,  and  hand 
the  receipt  to  W.  &  B.  L^vnge  : 

was  handed  to  the  receiving  clerk  of  the  Swiftsure  Line,  and  he 
endorsed  upon  it, 

.     "Rec'd,  on  barge  M.  Barnes,  23  boxes,  Sept.  1,  '55.   Boyd." 

Bmilie  Lange,  of  the  firm  of  W.  &  B.  Lange,  of  St.  Louis,  MOi 
then  went  to  the  office  of  the  defendants,  who  are  the  agents  ot 
the  Union  Transportation  Line,  and  shipped  the  wine  fiom  New 
York  to  St.  Louis.  The  defendants  signed  a  bill  of  lading,  bj 
which  they  agreed  to  forward  the  twenty-three  boxes  to  St 
Louis  for  a  certain  sum  or  chaise  for  freight,  which  was  speci 

Vol  L  15 
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fied.  E.  Lange  asked  them  who  was  their  agent  in  St.  Lonis ; 
and  they  told  him  it  was  Gilbert  Knapp,  Jr.  When  the  bill  of 
lading  was  made  out  by  the  defendants,  it  may  feiily  be  pre- 
sumed that  the  order  and  receipt  above  set  forth  were  produced 
to  them,  as  tBb  receiving  clerk  of  the  Swiftsure  Line  testified 
that  the  bill  of  lading  is  usually  made  from  the  cart  receipt. 
The  bill  of  lading  is  for  "  twenty-three  boxes  m'dse,  No.  44  to 
63  and  65  to  67  "  E.  Lange  testified  that  some  one  in  the  office 
put  the  name  of  Knapp  on  the  bill,  and  in  the  margin  of  the 
bill  is  the  following  entry  :  "  C.  W.  L.  For  Metzer  &  Lange, 
St.  Louis,  Mo.  Care  Gilbert  Knapp,  Jr.,  St.  Louis."  It  is  in- 
sisted, on  the  part  of  the  appellants,  that  the  cases  were  marked 

/^.  C.  L.,  and  that  the  entry  0.  W.  L.  on  the  bill  of  lading  was 
erroneous ;  but  there  is  nothing  in  the  evidence  to  warrant  such 
an  assumption.  The  bill  in  this  respect  corresponded  with  the 
cart  receipt,  and  from  the  receipt  endorsed  by  Boyd,  the  receiv- 
ing clerk  of  the  Swiftsure  Line,  on  the  order  handed  to  him,  the 
mark  in  which  was  C.  W.  L.,  and  not  W.  C.  L.,  and  his  state- 
ment on  the  trial  that  he  supposed  the  twenty-three  boxes  were 
those  alluded  to  in  the  order  over  his  receipt,  and  that  it  is 
always  considered  that  the  goods  shall  be  marked  according  to 
receipts  by  the  shippers,  it  will  be  inferred,  whatever  the  fact 
may  have  been,  that  the  boxes  were  marked   as  in  the  cart 

'  receipt.  It  will  be  presumed,  in  the  absence  of  any  other  evi- 
dence of  what  mark  was  on  the  boxes,  that  Boyd  would  not 
have  endorsed  his  receipt  upon  an  order  containing  the  mark 
C.  W.  L.,  if  the  boxes  were  marked  differently.  It,  moreover, 
appeared  that  the  bill  of  lading  from  Lasalle,  Illinois,  to  St 
Louis,  described  them  as  marked  0.  W.  L. 

The  cases  were  shipped  on  the  7tb  Sept.,  1853,  and  in  the 
same  fall  they  were  received  and  shipped  by  Geo.  M.  Howe, 
of  Lasalle,  Illinois,  on  board   the  steamer  Excel,   plying  on 

*the  Illinois  river,  and  were  brought  by  that  boat  tD  St.  Louis. 

'As  the  captain  of  the  boat  could  not  ascertain  by  whom  they 
were  shipped  from  New  York,  nor  to  whom  they  were  shipped 
in  St  Louis,  for  tlie  only  mark  upon  them  was  thrcje  letters,  he 
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placed  them  on  storage  with  an  auction  finn  in  St  Louis.  Ba 
made  diligent  efforts  to  find  the  consignees,  but  without  succeaa^ 
and  then  had  them  advertised  for  one  month,  in  a  newspaper 
published  in  English  in  St  Louis ;  after  which  he  advertisofi 
them  for  another  month,  in  a  newspaper  published  in  Germaoi 
in  the  same  place ;  and,  no  one  appearing  to  claim  them,  they 
were  sold  at  public  auction,  to  pay  freight  and  charges. 

W.  &  B.  Lange  sent  the  bill  of  lading  received  by  them  to 
E.  Lange,  of  the  firm  of  Lange  &  Metzer,  in  St  Louis,  and 
E.  Lange  called  several  times  on  Gilbert  Knapp,  Jr.,  in  St  Loui% 
but  could  learn  nothing  of  the  goods.  On  the  Slst  of  December, 
1853,  Knapp's  clerk  gave  him  a  memorandum  to  the  effect  that 
the  boxes  had  arrived,  and  Lange  transmitted  it  to  W.  &  ^t^ 
Lange,  the  consignors.  After  Lange  had  called  upon  him,  Knapp 
made  inquiries  in  relation  to  the  cases,  and  ascertained  that  they 
had  been  sold,  and  the  proceeds,  after  deducting  the  charges  of 
the  auctioneer,  had  been  paid  to  the  owner  of  the  steamer  that 
brought  them  to  St  Louis.  The  plaintiff  is  the  assignee  of 
W.  &  B.  Lange. 

Upon  this  state  of  facts,  there  can  be  no  doubt  of  the  plaintiff's 
right  to  recover.  The  agreement  in  the  bill  of  lading  to  for- 
ward the  goods  from  New  York  to  St  Louis,  and  the  specifica^ 
tion  in  the  bill  of  the  amount  of  freight  for  the  whole  distance^ 
show  that  the  defendants  undertook,  as  common  carriers,  to 
deliver  the  goods  in  St  Louis.  Wilcox  v.  Parmelee,  3  Sand.  S.  C. 
610 ;  Weed  v.  The  Saratoga  and  Schenectady  Bailtoad  -Oo.,  1^ 
Wend.  584;  Harlv.  The  Rensselier  and  Saraioja  Railroad  Go.^ 
4  Seld.  37.  The  defendants  were  not  forwarders,  but  caiTiera, 
2  Kcman,  843.  A  simple  engagement  to  forward  goods  at  New 
York,  mkrk^d  for  a  particular  destination,  is  discharged  by  sbi^ 
ping  the  goods,  by  the  usual  or  most  direct  conveyance,  to  the 
place  designated ;  but  an  agreement  to  forward  them  from  New 
York  to  the  place  of  destination,  tlie  charge  for  freight  for  the 
whole  distance  being  specified  in  the  agreement,  is  very  different 
li  is  an  agreement  to  carry  them  for  that  distancCi  or  to  be 
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responsible  for  tlieir  safe  carriage  and  delivery  at  the  place  design 
nated  in  the  agreement. 

ITie  defendants  told  the  shippers  that  Gilbert  Knapp,  Jr.,  was 
their  agent  at  St.  Louis,  and  from  their  own  testimony  it  ap- 
peared  that  they  were  in  the  habit  of  consigning  freight  to  him. 
By  putting  his  name  in  the  bill  of  lading,  they  made  him  the 
intermedfate  consignee  at  St.  Louis,  and  they  told  E.  Lange  to 
eall  upon  him  at  St  Louis  to  Karn  about  the  goods.  Lange  did 
•o,  and  did  all  that  was  incumbent  upon  the  shippers  to  do.  It 
was  the  d\ity  of  the  defendants  to  see  that  the  goods  were  duly 
delivered  to  Knapp  at  St.  Louis,  or  at  least  to  have  advised  him 
in  time,  that  the  goods  were  shipped  to  his  care.  If  they  had  so 
A^yised  him,  it  may  fairly  bo  presumed  that  the  goods  would  not 
iiave  been  sold  for  the  payment  of  charges.  They  engaged  to 
(iarry  the  goods  as  they  were  marked.  The  initials  0.  W.  L.,  in 
the  margin  of  the  bill  of  lading,  are  plabed  between  quotation 
marks,  sufficiently  indicating  the  mark  upon  the  goods,  and  that 
the  defendants  knew  they  were  not  marked  to  Lange  &  Metzer, 
or  to  the  care  of  G.  Knapp,  Jr.  If  the  defendants  were  not 
satisfied  to  carry  them  thus  marked,  they  should  have  said  so. 
They  therefore  engaged  to  carry  the  cases,  marked  as  they 
were,  and  deliver  them  to  Knapp,  at  St.  Louis ;  and,  having 
failed  to  do  so,  are  liable  for  the  value  of  the  goods. 

Judgment  affirmed. 


Franklin  W.  Hitnt  v.  The  New  York  and  Erie  Bailroai) 

Company. 

The  UabQitj  of  a  common  carrier,  for  itijuries  to  goods,  b  limited  to  sndi  iiyaries  as 
aro  sustained  while  tlie  goods  are  ia  his  possession.  He  is  not  liable  for  Injuries 
occurring  after  thoj  have  passed  to  the  custody  of  others^  beyond  the  route  for 
which  he  is  by  law  permitted  to  transport  them,  nor  for  such  as  oooorred  befixv 
tbej  canie  into  hia  possession. 
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Wben  goods  «re  deUvered  to  a  carrier  for  transportation  beyond  the  terminus  of  hS» 
line,  and  they  are  there  delivered  to  another  carrier  to  be  forwarded,  the  latter  is 
not  liable  for  any  damage  to  the  gooda^  except  upon  proof  that  the  injury  occurred 
while  they  were  in  his  custody.  And  it  makes  no  diflercuce  that  he  received 
freight  as  agent  for  the  other  lines  in  addition  to  his  own  charges  for  transporti^ 
tion.(a) 

Appeal  by  plaintiff  from  a  judgment  of  the  Marine  Court 
This  was  an  action  against  the  defendants  as  common  camera^ 
to  recover  damages  for  injuries  to  the  goods  of  the  plaintift 
The  goods  were  delivered  to  the  Northern  Indiana  Eailroad 
Company,  to  be  carried  to  Bergen,  New  Jersey.  They  were  for- 
warded, after  leaving  that  road,  by  the  road  of  the  defendantS| 
who  collected,  on  delivery,  the  freight  for  the  entire  transporta- 
tion. On  being  opened,  the  goods  were  found  injured  by  wat8% 
and  this  action  was  brought  against  the  defendants  to  recover 
damages  for  the  injuriea  There  was  no  proof  that  the  injury 
occurred  while  the  goods  were  in  the  defendants'  possession. 
The  crimplaint  was  dismissed,  and  the  plaintiff  appealed. 

N^es  and  Bagley,  for  the  appellant,  cited  Bosiwick  v.  Oliamf 
pian,  11  AVend.  R  571 ;  S.  C.  Aff'd.  18  Wend.  175;  Weed  ▼. 
Saratoga  and  Schene^ady  Railroad  Co.^  19  Wend.  534 ;  Botvman 
V.  Secdl,  23  Wend  306. 

EajUm  and  Dams,  for  the  respondents.  The  termini  of  the  New 
York  and  Erie  Bailroad  are  known  and  certain,  and  beyond 
them,  after  delivering  the  goods  entrusted  to  it,  to  a  forwarding 
line  in  the  usual  and  customary  manner,  the  company,  as  matter 
oflaWj  is  not  liable  for  any  loss  or  damage  thereafter  occurring 
to  them.  Van  Santvoord  v.  St.  John,  6  Hill,  151 ;  Farmers*  and 
Merchants^  Bank  v.  Champlain  Transportation  Company,  23  Vt* 
186, 209 ;  NuUing  v.  Conn.  River  Railroad  Co.  1  Gray  (Mass.),  502 ; 
Oarside  v.  Trent  and  Mersey  Trans.  Co.  4  T.  R.  581 ;  Ackley  v. 
Kellogg,  8  Cow.  228 ;  1  Parsons  on  Con.  636,  notey,  687,  note  h 
And  of  course  the  coq verse  is  true,  that  it  is  not  liable  for  loss 

"  ■  •     ■    ■' '■■-'■  '         ...        ,.,.■■ ■  — ,        —  -  ^ 

(a)  OmpAOo  Lma  Ktender  v,  Henry  H.  WoolcoU  and  others^  ante,  p.  223. 
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or  damage  occurring  to  the  goods  before  thej  oamib  into  the 

company's  possession. 

Ingraham,  Fibst  Judge.— On  the  5th  of  April,  1854,  the 

plaintiff  'delivered  to  the  Northern  Indiana  Railroad  Company 
oertain  property,  to  be  forwarded  to  Bergen,  N.  J.  On  the  8d 
of  May  the  goods  were  received  at  the  depot  of  the  Erie  Bail- 
toad  Company,  and  on  the  10th  of  May  were  delivered  by  the 
company  to  the  plaiatiff,  he  at  the  time  paying  the  defendants 
for  transportation  on  their  own  road  as  well  as  the  charges  for 
transportation  on  the  other  roads.  The  goods  were  injured  by 
jtiret,  but  no  proof  was  given  to  show  where  the  injury  took 
ilaoe,  nor  at  what  time.  The  evidence  only  showed,  by  the 
opinion  of  a  witness,  that  the  injury  had  happened  at  least  a 
fortnight  previous  to  the  delivery  of  the  goods  to  the  plaintiff 
The  justice  dismissed  the  complaint 

The  evidence  was  insufficient  to  fix  any  liability  upon  the  de- 
fendants. They  had  made  no  contract  of  transportation  with 
ihe  plaintiff,  and  as  carriers  they  were  only  liable  for  damage 
done  to  the  goods  while  in  their  custody.  There  is  no  principle 
pf  law  by  which  the  defendants  would  bo  held  liable  for  the 
negligence  of  other  carriers  who  had  previously  been  in  charge 
of  the  plaintiff's  goodsL  It  is  not  shown  that  any  such  damage 
happened  while  the  goods  were  in  the  defendants'  possession ; 
on  the  contrary,  the  evidence  shows  that  from  the  appearance 
of  the  goods  the  injury  had  occurred  at  least  a  fortnight  previous, 
and  the  fair  presumption  is,  that  it  had  happened  before  the 
defendants  received  them;  besides,  the  plaintiff^  admission  is 
proven,  that  in  his  opinion  the  damage  had  not  taken  place 
while  the  goods  were  in  the  charge  of  the  defendanta 

It  is  not  necessary,  for  the  decision  of  this  case,  to  inquire  into 
the  extent  of  liability  of  the  company  with  which  the  contract 
was  made.  If  either  of  the  carriers  is  liable  for  the  whole  route, 
it  could  only  be  the  one  who  made  the  -original  contract  for 
transportation.  Those  who  subsequently  received  and  forwarded 
the  gooda  can  only  be  liable  for  damage  done  by  themselvefl^ 
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itad  not  b^re  the  goods  came  to  their  custody.  This  point  was 
discussed  in  Van  Santvoord  et  oL  v.  St.  John^  6  Hill,  157 ;  Mai* 
lory  V.  Burritt,  1  E.  D.  Smith,  234,  and  Erne  v.  The  New  York 
and  Erie  Railroad  Ch.j  New  York  Com.  Pleas,  Gen,  Tenn,  June^ 
1855,  in  all  of  which  the  liability  of  the  carrier  was  limited  to 
injuries  sustained  while  the  goods  were  in  his  possession,  and  not 
after  they  had  passed  to  the  custody  of  others,  beyond  the  route 
for  which  the  carrier  was  by  law  authorized  to  transport  them. 

It  is  said  the  defendants  received  the  freight  for  the  whole 
distance,  and  therefore  are  responsible ;  but  it  is  apparent  from 
the  receipt  that  they  received  such  freight  only  as  agent  for  the 
other  lines,  while  the  charge  for  their  own  &eight  is  separate 
and  distinct  from  the  other  charges.  ^ 

A  recovery  is  asked  for  also  against  the  defendants  becauS^ 
the  goods  were  not  delivered  at  Bergen,  but  were  brought  to 
Jersey  City.  .  The  only  charge  of  the  defendants  for  freight  ap* 
pears  to  be  from  Bergeji  to  Jersey  City,  where  the  goods  were 
delivered  to  the  plaintiff,  and  where  the  freight  from  Bergen  to 
Jersey  City  was  paid  by  him.  It  may  well  be  presumed  that 
he  assented  to  such  change  of  destination,  from  his  paying  the 
freight  there ;  and,  at  any  rate,  before  the  defendants  could  be 
made  liable  for  not  delivering  at  Bergen,  it  ought  to  appear  that 
they  had  received  the  property  previously  to  be  delivered  at 
that  placa  Even  if  such  &ot  had  been  proven,  no  damage  is 
proven  for  the  error,  and  in. such  a  oasQ  the  damages  recovered 
would  be  only  lyxminaL 

Judgment  affirniieGl. 


Joseph  J.  Dillon  v.  The  New  York  and  Erik  Railroad 

Company. 

The  New  York  and  Erie  Railroad  Company  reoeiyed  goods  fbr  transportation  direcisd 
to  a  point  beyond  the  terminus  of  their  nnite^and  known  to  be  bo  by  the  shipper. 
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At  tbe  time  of  receiying  tliem  the  agent  of  the  company  told  the  aliipper  that  II 
would  be  unncceasarj  for  him  to  hnvo  any  one  at  the  terminus  to  receive  tbo 
goods,  but  that  they  would  be  shipped  right  through  to  the  place  of  tlieir  ultimate 
destination.  Tliero  being  no  evidence  that  the  company  received,  or  agreed  to 
receive,  freight  for  the  entire  distance,— ^«Zd, 

I.  That  the  company  were  not  liable,  as  common  carriers^  for  the  safe  carriage  and 
the  delivery  of  the  goods  at  their  final  destination.  They  were  liable,  as  common 
carriers  only,  to  the  terminus  of  their  road,  and  thereafter  their  liability  was  that 
of  forwarders. 

IL  That  their  duty  as  forwarders  was  fulfilled  by  their  delivering  the  goods  at  their 
terminus  to  a  transportation  line  engaged  in  transporting  merchandise  to  the 
place  to  which  the  goods  were  directed.(a) 

The  diflerenco  between  common  carriers  and  forwarders  considered,  and  their  le- 
spective  duties  and  liabilities  compared. 

^^PPEAL  bj  defendants  from  a  judgment  of  the  Marine  Court 
The  action  was  brought  by  the  phiintiff  as  assignor  of  one  Nicho- 
las A.  Knox,  to  recover  damages  against  the  defendants  as  com- 
mon carriers,  for  the  loss  of  merchandise,  consisting  of  two  half 
pipes  of  brandy,  delivered  to  the  defendants  for  transportation, 
directed  to  St.  Paul,  Minnesota.  The  goods  were  safely  carried 
by  the  defendants  to  Dunkirk,  the  terminus  of  their  road.  They 
were  there  delivered  to  a  transportation  line  connected  with  the 
defendants*  road,  and  engaged  in  transporting  merchandise  from 
Dunkirk  towards  St.  Paul.  They  never,  however,  arrived  at 
St  Paul.  There  was  no  evidence  as  to  whether  the  defendants 
received  freight  for  the  entire  distance,  or  only  for  transporta- 
tion over  their  own  road.  The  Marine  Court  gave  judgment  for 
the  plaintiflF,  and  the  defendants  appealed.  The  iacts  upon  which 
the  plaintiff  relied  to  hold  the  defendants  liable  are  fully  stated 
in  the  opinion  of  the  court 

Eaton  and  Davis,  for  the  appellanta 

Calvin  Noyes,  for  the  respondent 

Daly,  J. — This  was  an  action  to  recover  the  value  of  two 

(a)  Compare  Louis  Krmder  v.  Henry  K  WbolooU  and  others,  cmUt  p.  223. 
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half  pipes  of  brandy.    They  were  delivered  to  tlie  defendants, 
yrho  gave  a  receipt  for  them  in  these  words : 

"New  York,  18th  April,  1854.  Received  of  James  Auchin- 
closs,  in  good  order,  per  New  York  and  Erie  Railroad,  two  half 
pipes  of  brandy,  marked  Nicholas  A.  Knox,  St.  Paul,  Minnesota 
Terr.     Care  B.  H.  Campbell,  Galena,  Ills-" 

Knox,  the  o\yner  of  the  brandy,  directed  it  to  be  shipped  ac- 
cording to  the  receipt.  Before  shipping  it,  he  asked  the  general 
freight  agent  of  the  defendants,  if  it  was  necessary  to  have  an 
agent  at  the  terminus  of  their  road,  or  at  Chicago,  to  receive  it  of 
an  attache  of  the  road.  The  agent  said  it  would  be  unnecessary, 
the  pipes  Avould  be  shipped  right  on  through ;  Knox  then  tojd 
him  how  they  were  directed,  and  the  agent  said,  "That  is  all  that 
is  necessary :  they  will  be  forwarded  on  to  you."  It  further  ap- 
peared, from  a  written  stipulation  entered  into  upon  the  trial, 
that  the  goods  were  carried  by  the  defendants  to  Dunkirk,  the 
western  terminus  of  their  road,  and  there,  in  the  usual  course  of 
transportation,  delivered  to  a  transportation  line  or  company, 
connected  with  the  defendants'  road,  and  engaged  in  transport- 
ing merchandise  from  that  place  towards  the  place  of  their  des- 
tination, according  to  the  custom  and  usage  in  respect  to  the 
transportation  of  merchandise. 

There  was  nothing  in  the  evidence  to  warrant  the  court  below 
in  finding  that  the  defendants  undertook  to  carry  the  brandy  to 
the  place  of  destination.  They  merely  engaged  to  carry  it  to 
Dunkirk,  the  terminus  of  their  road,  and  to  ship  it,  or  forward  it 
from  there  by  the  usual  line  of  conveyance  to  Galena,  the  place 
of  destination,  and  this  they  did.  Their  liability,  as  common 
carriers,  ceased  at  Dunkirk,  and  they  then  assumed  the  charac- 
ter of  forwarders.  Van  Sanivoord  v.  St.  Johriy  6  Hill,  158 ;  Far- 
mers^  and  Mtrchanis^  Bank  v.  Champlain  Transporiaiion  Co.,  16 
Verm.  62  ;  18  id.  131 ;  Howe  v.  The  New  York  and  New  Haven 
Railroad  Co.,  22  Conn.  1 ;  Nulling  v.  Connecticut  River  Railroad 
Co.,  1  Gray,  502  ;  1  Parsons  on  Contracts,  note  p,  661.  In  Weed 
V.  Saratoga  and  Schenectady  Railroad  Co.  (19  Wend.  534),  the 
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two  lines  were  connected  together  by  an  arrangement  between 
themselves,  and  the  defendants  took  the  pay  in  advance  of  the 
conveyance  of  tbe  plaintiff  and  his  baggage  for  the  whole  dis- 
tance. Such  was  also  the  case  in  Hart  v.  The  Rensselaer  and 
Saratoga  Railroad  Co.  (4  Seld.  37),  and  in  Wilcox  v.  Parmdee  (S 
Sandf.  610),  the  defendant  agreed,  in  writing,  to  forward  the 
goods  of  the  plaintiff,  from  New  York  to  Fairport,  to  the  close 
of  the  season,  at  a  certain  rate  per  100  lbs.,  and  the  court,  though 
the  yfoidi  forward  was  used,  held  that  this  was  an  agreement,  in 
substance,  to  carry  the  whole  distance  for  a  specified  price.  In 
these  cases  the  carrier  received,  or  it  was  agreed  that  he  should 
receive,  the  amount  paid  for  transport  to  the  place  of  destina- 
i^n\  and  thus,  having  received,  or  contracted  to  receive,  the 
foil  reward,  he  was  bound  to  perform  the  entire  service.  But 
nothing  of  the  kind  appeared  in  this  case.  The  inquiry  made 
by  Knox  showed  that  he  knew  that  the  defendants'  road  termi« 
nated  at  Dunkirk.  He  merely  asked  if  it  would  be  necessary 
to  have  an  agent  at  that  place,  or  at  Chicago,  to  receive  the 
goods,  and  was  told  that  it  would  not ;  that  the  goods  would  be 
"  shipped  right  on  through ;"  that  they  would  be  forwarded  on 
to  him ;  that  the  direction  on  the  goods  was  all  that  was  neces- 
saiy ;  and  what  the  defendants  engaged  to  do  upon  the  arrival 
of  the  goods  at  Dunkirk  they  did,  by  delivering  them  to  a  trans- 
portation line  engaged  in  transporting  merchandise  from  Dun- 
kirk to  the  place  where  the  goods  were  directed.  The  reply  to 
Knox  by  the  freight  agent,  that  it  would  be  unnecessary  to  have 
an  agent  to  receive  the  goods  at  Chicago,  that  they  would  be 
shipped  right  on  through,  was,  as  respects  anything l^eyond  the 
terminus  of  his  own  road,  but  the  expression  of  an  opinion  or 
belief  that  the  goods  would  be  duly  fonvarded,  upon  arriving  at 
Chicago,  to  the  place  to  which  they  were  destined,  and  cannot 
be  construed  as  an  engagement  or  undertaking  on  his  part,  on 
behalf  of  the  defendants,  to  carry  them,  or  to  be  responsible 
for  their  carriage,  to  the  ultimate  place  of  destination. 
Judgment  reversed. 
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Benjamin  Wing  and  Nathaniel  B.  Davidson  v.  The  New 
York  and  Ebie  R  R  Co. 


W.  shipped  144  barrels  of  potatoes  by  the  B.  0.  A  N.  Y.  R.  B.  for  New  York,  pay- 
ing them  the  freight  for  the  entire  distance.  The  potatoes  were  delivered  by  that 
company  to  the  N.  Y.  ft  E.  B.  B.  Co.  at  C,  to  be  transported  to  New  York  by 
them.  While  in  their  custody  and  on  the  deck  of  a  barge  in  the  North  Biver, 
th^y  wero  froseen. 

Eiidt  th«t  the  N.  Y.  ft  K  B.  B.  Co.  were  liable  to  the  owner  for  the  injariee  occa* 
sioned  to  the  potatoes  by  the  freezing. 

An  action  can  be  maintained,  by  the  owner  of  good%  against  a  carrier,  in  whose 
eostody  they  are  injured,  although  there  is  no  priyity  of  contract  between  ^ 
owner  and  Uie  carrier,  and  notwithstanding  the  oontraot  was,  in  fikit^  made  be- 
tween the  carrier  and  another  carrier,  who  undertook  the  cairiage  of  the  goods 
for  the  whole  distance,  and  received  freight  therefor. 

The  freezing  of  pjerishable  articles,  by  reason  of  an  unusual  intensity  of  cold,  is  not 
such  an  intervention  of  the  via  nuijor  as  excuses  the  carrier,  if  the  accident  nught 
have  been  prevented  by  the  exercise  of  due  diligence  and  care  on  his  part 

The  faot,  that  the  carrier  has  done  what  is  usual,  is  not  sufficient  to  exempt  him 
from  a  charge  of  negligence.  He  must  show  that  he  has  done  what  was  neces- 
^    sary  to  be  done  under  all  the  circumstances. 

The  practice  of  entering  judgment  Tpro  forma  by  stipulation,  and  without  prejudice 

'  to  the  rights  of  the  parties,  in  the  Marine  or  district  courts  is  improper,  and  can- 
not be  sanctioned  by  this  court.  In  all  such  oases,  the  judgment  will  be  consid- 
ered  final  and  conclusive  upon  questions  of  fiEust,  unless  clearly  against  the  weight 
of  evidence. 

Where  judgment  is  rendered  for  the  plaintiH;  fbr  an  amount  fixed  by  stipulation 
between  the  parties,  the  plaintiif  is  entitled  to  ooets  in  addition  thereto^  allhoagh 
they  are  not  mentioned  in  the  stipulation. 

Appeal  by  defendants  from  a  judgment  of  the  Marine  Court. 
This  was  an  action  brought  against  the  defendants,  as  common 
carriers,  for  injuries  to  a  shipment  of  potatoes  while  in  their 
charge.  ITie  potatoes  in  question  were  shipped  by  the  plain- 
tiffs  on  the  BufEalo  and  Coming  Railroad  for  New  York,  that 
road  receiving  freight  for  the  whole  distance,  and  undertaking 
their  safe  delivery  in  New  York.  By  that  road  they  were  car^ 
ried  to  Coming,  where  they  were  delivered  to  the  defendants. 
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The  defendants  brought  them  on  to  Piermont,  aud  there,  aft«r  a 
delay  of  two  days,  shipped  them  on  a  barge  connected  with  their 
line  for  New  York.  While  on  the  barge  they  were  frozen,  and 
for  the  damages  thus  caused  tbem  this  action  was  brought.  A 
judgment  was  rendered  pro  forma  in  the  Marine  CJourt  for  the 
plaintiff,  for  $350,  that  amount  being  agreed  on  by  stipulation 
between  the  parties.    Judgment  was  rendered  with  costs 

JEaton  and  Davis,  for  the  appellants. 

I.  If  defendants  can  be  held  responsible  to  plaintifis,  it  must 
be  either  on  the  ground  that  there  is  a  privity  between  the  pa^ 
ties,  plaintiffe  and  defendants,  so  that  they  are  mutually  bound 
toieach  other  upon  the  contract  to  carry  safely,  or  that  the  de- 
fendants are  responsible  for  a  positive  and  aflBrmatite  wrong  or 
tort  committed  to  these  goods  while  in  their  possession,  that  i% 
that  plaintiff  being  a  third  person  (no  express  contract  having 
been  made  with  them),  the  defendants,  to  be  made  Hable  to  theiOj 
must  have  been  guilty  of  a  misfeasance,  or  positive  wrong,  and 
must  be  charged  as  a  wrong-doer,  and  not  merely  guilty  of  a  non- 
feasance or  omission  of  duty. 

A.  They  cannot  be  held  on  any  express  contract  entered  inio 
between  plaintiffs  and  defendants  below,  for  the  evidence  shows 
that  the  only  express  contract  was  made  by  plainti£&,  with  the 
first  company,  by  which  that  company  received  the  good%  and 
agreed  to  transport  them  to  New  York,  and  received  the  com- 
pensation for  carrying  them  the  whole  distance,  and  by  which 
we  claim  they  are  the  only  parties  liable  to  plaintiffs,  if  any,  for 
the  safe  delivery  of  the  potatoes  in  New  York.  Wilcox  Y* 
Parmelee,  3  Sand.  610. 

B.  That  the  Buffalo,  Corning  and  N.  Y.  R.  R  Co.  is  liabtoi 
under  their  agreement,  for  the  safe  delivery  of  these  potatoes  in 
New  York,  there  can  be  no  question,  for  it  is  well  settled  law, 
that,  in  the  absence  of  any  expn-jss  contract,  **  if  a  carrier,  know- 
ingly, receive  a  parcel  directed  or  consigned  to  any  particular 
place,  he  undertakes  to  carry  it  there  him?ftY,  unless  he  makes 
known  a  different  purpose  and  undertaking  to  the  owner  "  {1 
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Parsons  on  Cont.  p.  686),  or  ualess  a  different  undertaking 
must  be  implied  from  the  known  usages  and  customs  of  tbe 
business,  as  when  a  carrier  has  a  certain  and  well-known  route ; 
and  a  fortiori  they  are  liable  in  this  case  by  their  express  agree- 
ment. 

C.  There  is  no  express  agreement  between  plaintiff  and 
defendants,  neither  is  there  any  privity  of  contract  on  tho 
ground  of  sub-agency  between  them,  for  the  contract  between 
Ae  Buffalo,  Corning  and  N.  Y.  R.  R  Co.  and  plaintiffs  being 
express,  that  the  said  company  should  deliver  this  property  in 
New  York,  there  can  be  no  implied  authority  given  by  plain- 
tiffii  to  said  company  to  employ  a  sub-agent  (to  substitute  or 
delegate).  They  agree  to  do  it  themselves.  The  relation  W 
tween  the  defendants  below  and  the  Bufialo  and  Corning  ConiV 
pany  being  strictly  that  of  service,  and  to  them  the  rule  respon^ 
deai  superior  applies ;  for  it  is  a  well-settled  rule  of  law  that  a 
|)arty  can  be  held  liable  to  the  principal  (in  this  case  the  ship- 
pers) as  a  sub-agent,  only  in  cases  where  the  superior  agent  had 
power  to  create  a  sub-agency.  See  Story  on  Agency,  §  201,  and 
cases  citod  in  note  2,  §  217,  a ;  Drwy  v.  Tlie  Manhailan  Co.,  2 
Denio,  115.  Affirmed  in  6  Denio,  639.  And  wc  claim  in  this 
case  that  the  first  company  has,  by  its  express  promise,  deprived 
itself  of  the  right  to  appoint  a  sub-agent  See  MMorrj  v.  Bwreit, 
1  E.  D.  Smith',  284.  It  follows,  therefore,  that  the  defendants 
below  could  only  render  service,  and  are  responsible  only  to 
their  principal  for  any  negligence  or  omission  to  perform  that 
service.  Story  on  Agency,  §  217,  a,  and  cases  cited  in  note  6 ; 
id.  §  SOS  and  notes  4  and  5,  and  cases  cited ;  Stevens  v.  Babcock^ 
S  Barnwall  &  Adolphus,  854 ;  Piqio  v.  Santos,  5  Taunton,  447 ; 
Lane  v.  CoUon,  12  Mod.  488 ;  Alexander  v.  SouiJiey,  5  Barn.  & 
Aid.  247 ;  Montgomery  County  Bank  v.  Albany  City  Bank,  8  Sel- 
den,  459.  On  this  branch  of  the  investigation,  we  claim  that 
the  relation  of  agency  or  of  service  must  be  established  between 
plaintii!s  and  defendants,  to  hold  defendants  liable. 

D.  To  make  defendants  liable  to  plaintiff,  on  the  contract, 
tiiere  must  have  been  a  mutuality  of  obligation,  and.  the  do- 
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fendants,  in  the  court  below,  eauld  not  have  recovered  of  the 
plaintiffs,  in  an  action  against  them,  the  compensation  for  carry* 
ing  the  potatoes  in  question.  This  has  been  decided  by  many, 
well-adjudicated  cases.  SkawUng  v.  Tomlinson^  6  Taunton,  147 
Cull  V.  Backhouse^  6  id.  148,  n  ;  Montgomery  County  Bank  v.  Air 
bany  City  Bank^  8  Sdden,  469.  See  also  Blake  v.  Ferris^  1  id. 
48,  as  to  responsibility  of  agents  and  servants. 

E.  All  that  defendants  did  in  this  case  was,  to  bring  the  cor 
of  the  Buffalo,  Corning  and  N.  Y.  R  R.  Co.,  containing  the 
potatoes,  over  their  road  to  Piermont,  and  then  forward  them  to 
New  York ;  they  merely  doing  this  for  the  first  company.  Thia^ 
we  claim,  is  mere  service  and  not  sub-agency,  and  makes  the  first 
c^^mpany  the  superior,  and  alone  answerable  to  the  plaintiff 
Story  on  Agency,  §  310,  note  2,  says :  "  If  the  servant  of  a  com- 
mon carrier  negligently  loses  a  parcel  of  goods  intrusted  to  hini| 
the  principal,  and  not  the  servant,  is  responsible  to  the  bailor  or 
owner."  And  the  rule  holds  here  also.  See  Lane  v.  Cb(ton,  12 
Mod.  488,  and  Blake  v.  Ferris,  1  Selden,  48. 

If  we  are  right  in  this,  that  the  Buffalo,  Corning  and  N.  Y, 
R  B.  Co.,  in  this  case,  is  a  superior,  it  follows  that  we  are  not 
liable  to  plaintiffs,  for  there  can  be  only  one  superior  for  one 
subordinate.    Blake  v.  Ferris,  vide  supra. 

We  certainly  are  liable  to  the  first  company  for  a  non-pe^ 
formance,  after  having  undertaken  the  service,  and  that  com- 
pany to  us,  for  the  compensation  for  such  services. 

II.  The  defendants  below  are  not  liable  to  plaintiflfe  below  for 
any  positive  or  affirmative  wi'ong,  or  tort  committed  to  these 
goods  wiiile  in  their  possession ;  the  acts  complained  of  being 
solely  of  a  negative  character — a  mere  nonfeasance  or  omission 
of  duty,  for  which  the  principal  or  contracting  party  alone  is 
liable.  Story  on  Agency,  p.  898,  §  308,  and  cases  cited ;  1  Pa^ 
sons  on  Contracts,  87  and  note  a,  a ;  Wright  v.  Wilcox,  19  Wen- 
dell, 348 ;  Lane  v.  OoUon,  12  Mod.  488 ;  VanderbiU  v.  Richmond 
Turnpilce  Co.,  2  Com.  479.  And  assuming  the  truth  of  our  first 
position,  that  there  is  no  privity  between  the  adverse  parties  to  the 
record,  and,  therefore,  that  defendants  are  not  liable  on  contraotj 
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we  may  difimiss  this  part  of  the  case,  for  the  non-liabilitj  of 
defendants  must  follow  as  a  corollary,  there  being  not  the  slight- 
est evideoce  in  the  return  of  the  justice  showing  a  tortious  act, 
or  positive  wrong  on  their  part. 

IIL  Assuming  that  there  is  a  privity  of  contract  in  this  case, 
and  that  there  is  delay  which  is  not  excused  (both  of  which  we* 
deny),  still  defendants  are  not  liable  for  injury  to  these  goods 
by  freesring,  it  not  being  a  loss  resulting  from  fbe  delay,  but 
caused  by  vi3  major. 

A.  It  is  a  settled  rule  of  law  that  a  common  carrier  is  not  liable 
in  damages  for  an  injury  to  goods,  while  being  transported, 
which  is  not  the  natural  and  necessary  consequence  of  the  act 
complained  of,  and  the  general  rule  as  to  damages  applies.  Wi^ 
hert  V.  The  K  T.  and  Erie  R.  R.  Co.,  19  Barbour,  88 ;  Vander^ 
slice  V.  Kewton^  4  Com.  180;  Walraih  v.  RedJUld,  11  Barbour, 
868;  Sedgwick  on  the  Measure  of  Damages,  pp.  65,  66;  Hargoua 
v.  Ahlon,  3  Denio,  406 ;  Hosier  v.  The  U.  Jk  &  R.  R,  Co.,  8  Barb. 
427. 

B.  Ilere  it  will  not  be  contended  that  the  freezing  was 
produced  by  the  delay ;  the  two  are  totally  distinct,  hav- 
ing no  connection  whatever,  the  one  not  a  consequent  of  the 
other. 

C.  The  freezing  and  damage  would  have  been  precisely  the 
same,  if  there  had  been  no  delay,  which  shows  that  one  is  not 
the  natural  result  of  the  other.  To  be  recoverable,  the  damage 
must  flow  directly  from  the  delay.  19  Barbour,  vbi  suprcL 
Here  the  damage  is  created  by  a  totally  distinct  element,  over 
which  defendants  have  no  control,  and  against  which  they  can- 
not provide.  If  the  damage  in  this  case  had  resulted  from  some 
natural  quality  inherent  in  the  article  (as  natural  decay,  ferment- 
ation or  the  like),  it  might  be  said  that  the  delay  was  one  of 
the  elements  which  caused  the  loss;  but  this  cannot  be  said 
when  4he  loss  is  occasioned  by  some  outside  influence,  as  frost 
Besides,  the  evidence  shows  that  these  potatoes,  if  forwarded 
immediately,  must  have  frozen  before  they  could  have  been 
delivered,  it  being  freezing  weather  at  the  time  of  their  arri\al 
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at  Piermont,  and  continued  so  until  they  were  delivered  in  New 
York. 

IV.  The  judgment  should  be  reversed,  for  the  reason  that  it 
\va  J  not  entered  according  to  the  stipulation,  it  being  for  $350 
and  costs,  instead  of  $350,  the  amount  agreed  upon. 

T.  D.  PeUon,  for  the  respondents. 

I.  The  defendants  were  liable  as  common  carriers.  They 
received  the  property^and  commenced  its  transit  to  New  York 
city  ]\  and,  having  done  so,  are  accountable  to  the  owners  of  these 
goods  for  their  safe  delivery.  Merchants'  Bank  v.  The  Jersey 
Stfam  Navigation  Company^  6  How.  U.  S.  Eep.  344;  Chitty  on 
flibntracts,  480;  Story  on  Bailments,  509. 

II.  The  extent  of  a  common  carrier's  liability  is  declared  by 
law  and  fixed  by  considerations  of  public  policy,  independent  of 
contract.  IfolUster  v.  Knowlton,  19  Wend.  239,  and  l^hurman  v. 
Wells,  18  Barb.  500. 

III.  The  undertaking  to  carry  the  goods  charged  the  defend- 
ants with  the  duty  of  carrying  them  safely  for  the  benefit  of  the 
owners.  Nolton  v.  The  Western  Railroad  Corjyoration,  10  How. 
Pr.  Rep.  97 ;  5  Sand.  Rep.  180 ;  1  Caines'  Rep.  45. 

IV.  The  contract  between  the  Buffalo  and  Corning  Railroad 
Company  and  the  plaintiflfe,  if  any  existed,  was,  in  contemplation 
of  law,  a  contract  between  the  plaintife  and  defendants. 

'  1.  The  law  will  often  raise  a  privity  when  none  in  point  of 
fact  apparently  subsists.  It  is  enough  that  some  benefit  results 
from  one  party  to  the  other,  no  matter  how  remote.  It  is  suffi- 
cient that  the  defendants  received  the  goods /and  commenced 
their  transit  to  New  York  city)  to  make  them  privy  with  the 
plaintiffs  as  common  carriers.  In  receiving  the  goods  upon  their 
road  and  commencing  the  transit,  they  undertook  to  carry  safely 
to  New  York  city,  and  wqre  insurers  against  everything  but  un- 
avoidable and  inevitable  accident;  and,  as  a  matter  of  law,  they 
contracted  with  the  plaintiffs  to  transport  the  goods  to  and  de- 
liver them  to  the  plaintiffs'  consignee  in  New  York,  pursuant  to 
the  terms  of  the  contract.  6  How.  U.  S.  Rep.  844  (cited  above); 
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Wend.  537. 

This  privity  exists  even  if  the  defendants  are  to  be  regarded 
as  agemts  of  the  Buffalo  and  Corning  Company,  for  the  well- 
known  customs  and  usages  of  the  roads  created  an  implied  agree- 
ment between  plaintiffs  and  defendants. 

V.  The  court  will  look  to  the  substantial  parties  in  interest,  to 
avoid  circuity  of  action.    6  How.  TJ.  S.  Rep.  844  (cited  above). 

Brady,  J. — The  plaintiflFs  delivered  to  the  Buffalo,  Corning 
and  New  York  Railroad  144  barrels  of  potatoes,  to  be  trans- 
ported from  RDchester  to  New  York,  at  the  same  time  paying 
the  price  of  such  transportation.  That  road  unites  with  the  d^ 
fendiints'  road  at  Corning,  and  the  potatoes  were  sent  over  de- 
fendants' road  to  Piermont  from  thence.  The  route  of  the 
defendants  terminates  at  New  York,  although  the  terminus  of 
their  rail  is  at  Piermont.  No  particular  arrangement  exists 
between  these  companies,  except  that  defendants  deliver  to  and 
receive  freight  from  Buffalo,  Corning  and  New  York  Road  at 
Coming,  and  have  a  fixed  fare  thereto  and  therefrom.  There 
was  no  agreement  of  any  kind  between  plaintifls  and  defend- 
ants proved,  and  no  agreement  limiting  the  liability  of  either 
defendants,  or  the  Buffalo  and  Corning  company,  as  common 
carriers.  The  potatoes  were  received  at  Corning,  as  freight  is 
usually  received  there  by  defendants,  and  when  they  arrived  in 
New  York  were  frozen ;  and  it  is  alleged  that  they  were  so 
frozen  by  the  negligence  of  the  defendants.  They  arrived  at 
Piermont  on  Saturday  evening,  December,  1855,  but  the  way- 
bill of  the  car  in  which  they  were  carried  was  not  sent  with  it 
or  brought  with  it,  and  the  potatoes  were  necessarily  detained 
until  it  could  be  procured,  to  ascertain  their  destination.  The 
way-bill  was  sent  for,  and  was  received  on  Tuesday  following 
the  arrival  of  the  potatoes  at  Piermont.  Whether  the  defcndanta 
or  the  Buffalo,  Corning  and  New  York  Road  wfcre  responsible 
for  the  omission  to  bring  or  send  the  way-bill,  does  not  distincUj 
appear.    The  testimony  is,  that  the  conductor  did  not  bring  il^ 
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bat  whether  tbe  conductor  was  tbe  servant  of  tlie  defendants  or 
the  other  company  is  not  stated  or  established.  On  Tuesday  the 
potatoes  were  put  on  the  barge  of  defendants,  at  Piermont,  to  be 
sent  at  4,  p.  m.,  of  that  day  to  New  York,  and  Mr.  Kimball  ex- 
amined one  barrel  while  the  defendants  were  loading  them  on 
the  barge.  The  potatoes  in  that  barrel  did  not  appear  to  be 
frozen,  and  the  agent  then  told  Mr.  Kimball  that  a  number  of 
the  barrels  which  had  been  unheaded  were  not  frozen.  On 
Wednesday  morning,  at  about  5  o'clock,  that  being  the  day  suc- 
ceeding the  day  on  which  the  potatoes  were  put  on  the  barge, 
they  arrived  in  New  York.  Mr.  Kimball  saw  them  daring  the 
morning  of  that  day,  and  they  were  frozen  badly. 
A  It  seems,  from  this  statement  of  the  facts,  that  the  delay  at 
Piermont  was  not  the  immediate  cause  of  the  damage  to  the 
potatoes,  and  justifies  the  conclusion  that  on  their  transit  from 
that  place  to  New  York  they  were  frozen. 

The  defendants  insist  that  they  are  not  liable,  because  there 
was  no  contract,  express  or  implied,  between  them  and  the  plain- 
tilFs,  and  that,  in  any  aspect  of  the  case,  the  Buffalo,  Corning  and 
New  York  Road  are  alone  responsible  to  the  plaintiffs ;  but  if  it 
should  be  held  that  they  are  liable  directly  to  the  plaintiffs,  then 
that  they  are  so  only  for  the  omission  of  due  diligence  in 
the  delivery  of  the  potatoes,  there  being  no  agreement  limiting 
the  time  for  such  delivery  ;  and  further,  that  the  potatoes  having 
been  frozen,  the  loss  resulted  from  the  intervention  of  the  vis 
major,  which  in  any  event  discharges  them  from  liability. 

A  great  variety  of  questions,  growing  out  of  tlic  relations  of 
the  companies  and  the  plaintiffs  to  each  other,  have  been  pre- 
sented by  the  appellants  with  great  ingenuity,  and  discussed  ably 
and  elaborately  by  appellant  and  respondent.  It  will  not  be 
necessarv,  however,  to  consider  many  of  them,  bacause  the  right 
of  the  plaintiffs  to  sue  the  defendants  direcily  seems  to  be  settled 
by  several  well-adjudicated  cases.  New  Jersey  Sleam  Xauigation 
Co.  v.  Merclulnl^  Bank,  6  IIow.  U.  S.  liep.  3S0 ;  Sanderson  v. 
LamhcrUon,  6  Binney,  129;  Qreen,  v.  Clarke,  2  Kern.  34S;  2 
Grecnlcaf  Ev.,  §  210.    The  defendants,  however,  were  not  liable, 
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unless  guilty  of  negligence  in  the  transportation  or  manner  of 
carrying  the  freight  Freezing  is  the  act  of  God,  and  an  excuse^ 
if  the  carrier  be  blameletts.  ,  On  that  question  the  court  below 
has  found  for  the  plainti&i  and  we  see  no  reason  to  disturb  that 
finding. 

It  is  said,  by  the  appellants,  that  the  judgment  was  entered 
pro  forma  by  stipulation,  without  prejudice  to  their  rights  in  any 
respect  We  cannot  sanction  the  practice  of  such  a  proceeding, 
and  will  in  all  cases  regard  the  finding  of  the  court  below  coo- 
elusive,  unless  dearly  against  the  weight  of  evidence.  Such  is 
the  established  rule  of  this  court 

But  as  to  the  negligence  of  the  defendants.    The  weather  was 
very  cold,  and  had  been  for  some  days  previous  to  the  day  04^ 
which  tt|B  potatoes  were  examined  by  the  witness  Kimball,  and 
was  for  some  days  subsequently,  as  appears  by  a  table  which 
forms  one  of  the  exhibits,  showing  an  average  of  thirty  degrees^ 
and  which  table  is  accompanied  by  an  admission  that  the  ther- 
mometer fell  ten  degrees  at  night,  during  the  period  over  which 
that  table  extends.    The  potatoes  were  perisliable,  and  had  been 
kept  at  Piermont  nearly  three  days;  they  were  not  injured  by 
that  delay,  however,  and  the  attention  of  the  employees  of  the 
defendants^  or  one  of  them,  was  called  to  both  o(  these  circum- 
stances.     When  placed  on  the  barge,  they  were  put  upon  the 
upper  deck,  which  was  enclosed,  it  is  true,  but  there  was  nothing 
to  prevent  their  being  placed  below  deck.    The  only  excuses  — ^ 
offered  for  not  putting  them  there  are,  that  they  were  put  in  the        " 
usual  locality,  and  it  would  have  taken  some  time  longer  to  do 
it     The  fact,  that  they  were  perishable,  imposed  upon  the  de* 
fendants  more  than  ordinary  care  and  diligence  as  mere  bailees,     ' 
and  the  obligation  to  deposit  them  most  securely  against  cold.  ^  / 
That  it  would  take  longer  to  do  it  docs  not  relieve  them  of  the 
duty.    The  itilensiUy  of  the  cold  created  also  the  obligation  of 
additional  vigilance,  and  what  was  usual  was  not  the  consider- 
ation.    What  was  neces.^ary  to  be  done  under  all  the  circum- 
8tances4vas  the  true  criterion.     **The  fieczing  of  our  canals  or 
rivers  has  indeed  been  held  such  an  intervention  of  the  vU  major  \ 
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as  excuses  the  delay  of  the  common  carrier  by  water ;  but  still 
he  is  bound  to  exercise  at  least  ordinary  forecast  in  anticipating 
the  obstruction — to  exert  the  proper  means  for  overcoming  it, 
and  to  exercise  due  diligence  in  accomplishing  the  transportation 
as  soon  as  it  ceases  to  operate.  In  the  mean  time  he  must  not  be 
guilty  of  negligence  in  taki  ng  care  of  the  article  detained.**  Bow 
man  v.  Teall,  23  Wend.  810. 

We  have  no  doubt  that  the  defendants  did  not  take  the  care 
which  the  law  exacts  from  carriers  in  the  discharge  of  their 
duties,  and  that,  as  we  havis  stated,  the  plainti£&'  property  was 
damaged  by  their  negligence.  / 

The  amount  which  the  plaintiff  were  entitled  to  recover,  the 
defendants  being  liable,  has  been  passed  upon  by  the  court  be- 
low under  a  stipulation  limiting  the  sum ;  but  it  is  faid  that 
the  judgment  is  erroneous,  because  the  court  awarded  costs  to 
the  plaintiSIs  in  addition  to  the  amount  agreed  upon.  There  is 
no  error  in  this.  Costs  followed  as  a  matter  of  course  upon  the 
plaiutiflFs*  recovery,  and,  if  the  defendants  wislwj^  to  protect  them- 
selves against  the  payment  of  them,  they  should  have  inserted  it 
in  the  stipulation. 

There  is  nothing  in  this  caso  to  justify  the  theory  that  the 
potatoes  were  frozen  after  their  arrival  in  New  York,  and  by 
reason  of  the  delay  of  the  plaintiffs  in  removing  them.  The 
proof  establishes  that  the  freezing  took  place  after  they  were  put 
on  the  barge  for  carriage  to  New  York,  and  such  must  have 
been  the  judgment,  of  the  court  below. 

Judgment  afi^med. 


LuDWia  SsHLBR  V.  The  Commissioneus  of  Ekigratiok. 

&,  an  emigrant,  arriving  in  New  York,  wna  under  Ibe  roles  of  the  Oommissionen 
of  Emigration,  placed  on  board  a  barge  wiib  ha  baggage,  for  the  purpose  of  being 
landed.  The  barge  belonged  to  and  was  in  the  custody  of  certain  railroad  com- 
fsnie^  who  had  ticket  offices  m  Castle  Garden,  the  premises  of  the  Commissioners 
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of  Smigration.  Upon  landing,  tlie  baggage  was  transferred  to  the  wharf  by  tho 
employees  of  the  railroad  companies,  in  wiiose  charge  it  was  left  for  Ihe  purpose 
of  being  weighed  and  marked,  wliile  S.  was  required  to  enter  Castle  Garden  in 
order  to  have  his  name  registered,  pursuant  to  the  rules  of  the  commission^a. 
Dwing  &'s  absence  for  this  purpose,  his  baggage  was  lost 
Mdi,  that  tlie  Commissioners  of  Emigration  were  not  liable  therefor.  The  baggage 
was  not  in  their  charge,  nor  in  the  charge  of  any  one  in  their  employ.  Tho 
remedy  of  S ,  if  any,  was  against  the  persons  in  charge  of  the  baggage,  or  their 
emi^oyerB,  the  railroad  companies. 

Appeai*  by  defendant  from  a  judgment  of  tbe  Marine  Conrb 
This  was  an  action  to  recover  damages  for  lost  baggage,  belongs 
ing  to  Martin  and  Lucas  Schmidt,  the  plaintiff's  assignors,  who 
were  emigrants,  and  whose  baggage  was  lost  at  Castle  (harden 
mider  the  following  circumstances :  4^ 

The  Commissioners  of  Emigration  allow  certain  railroad  com- 
paniesy  running  out  of  New  York  city,  to  keep  ticket  offices  ia 
Castle  Garden*  These  companies  provide  a  barge,  by  means  of 
which  all  emigrants  are  landed  on  their  arrival.  Their  luggage 
is  taken  by  the  barge  at  the  ^me  time,  and  placed  upon  the 
dock.  The  emigrants  are  required  first  to  enter  Castle  Ghirden 
and  have  their  names  registered ;  they  are  then  permitted  to  go 
to  the  dock  and  select  their  baggage,  which  is  left  there  in 
charge  of  a  weighmaste^  employed  by  the  railroad  companies. 
By  him  it  is  marked  with  the  address  of  its  intended  destinatioui 
or,  if  the  emigrant  desires  to  remain  in  the  city,  it  is  given  to 
him. 

Martin  and  Lucas  Schmidt  arrived  in  this  city  the  3d  of  Sep- 
tember, 1866,  iu'the  St.  Nicholas,  were  taken,  in  company  with 
the  other  emigrants,  and  with  their  baggage,  on  board  the  barge, 
and  were  by  it  landed  at  Castle  Garden.  When  last  they  saw 
their  baggage  it  was  upon  the  barge.  Upon  going  to  the  dock 
to  get  it,  and  have  it  properly  marked,  it  was  nowhere  to  be 
found.  This  action  was  brought  against  the  Commissioners  of 
Emigration  to  recover  its  value.  Judgment  was  rendered  for 
the  plaintiffd,  and  the  defendants  appealed. 

John  E.  Devlin^  for  the  appellants. 
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Bdbert  Johnston^  for  the  respondent. 

Ikgbahah,  First  Jupgs.— The  evidence  shows  that  tiie 
barge,  on  which  the  baggage  was  lost,  was  in  the  employ  of 
Bums,  and  was  provided  by  the  railroad  companies,  and  not  by 
the  defendants.  Those  companies,  from  motivea  of  interest  on 
their  part,  have  adopted,  with  the  consent  of  the  defendaats,  this 
mode  of  effecting  the  landing  of  emigrants.  On  delivery  to  the 
emigrant^  at  the  ship,  on  board  of  the  barge,  of  his  luggage,  the 
ship-owners  are  discharged.  If  any  loss  occurs  before  reaching 
Castle  Garden,  the  persons  liable  would  not  be  the  defendants, 
but  the  person  in  charge  of  the  barge  and  his  employers.  Through- 
ji^t  this  case  the  fact  is  undisputed,  that  the  defendants  do  not  em* 
employ  the  person  in  charge,  or  provide  the  barge.  That  is  done 
by  the  rsdlroad  companies.  From  the  ship,  theiefore,  to  the  place 
pf  landing,  it  could  not  be  pretended  that  the  defendants  are 
sesponsible.  The  baggage  is  not  in  their  charge,  nor  in  the 
eharga  of  any  person  in.  their  emj)loy.  They  may  prohibit  his 
landing  at  the  Garden  by  withdrawing  their  eooaent,  but  that 
does  not  make  them  responsible  for  his  acts,  as  the  owners  and 
employers  are. 

Is  anything  done  after  landing  that  transfers  to  tiie  defendants 
the  custody  of  the  property  of  the  emigrants?  From  the  testi- 
mony,. I  think  thei*e  is  no  evidence  of  any  such  transfer  of  the 
possession.  They  require  the  emigrant  to  enter  the  building,  to 
comply  with  the  requisites  of  the  statutes,  in  being  registered,  &a 
They  prohibit  him  from  bringing  upon  their  premises,  or  within 
their  control,  the  very  baggage  which  they  are  charged  as  having 
in  their  custody.  They  compel  him  to  leave  his  baggage  on  board 
of  the  barge,  which  does  not  belong  to  them,  and  where  the 
same  liability  continues  which  existed  on  receiving  the  ba^age 
from  the  ship ;  and  after  complying  with  the  provisions  of  the 
kw  in  regard  to  the  emigrant,  they  permit  him  again  to  return 
to  the  barge,  there  to  take  possession  of  his  baggage  firom  the 
barge,  where  it  originally  was  placed. 

I  can  find  in  this  proceeding  nothing  which  will  warrant  the 
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finding  that  at  any  time  the  baggage  was  in  the  custody  of  tho 
defendants,  or  of  persons  in  their  employ. 

No  matter  hovr  harsh  it  may  appear,  to  compel  the  emigrant 
to  leave  his  baggage  on  board  of  the  barge,  still  such  acts  are 
not  sufficient  to  charge  the  defendants  as  bailees  when  the  cus- 
tody of  the  property  is  elsewhere. 

My  conclusion  is,  that  the  defendants  cannot  be  held  responsi- 
ble as  bailees,  but  that  the  remedy  for  any  loss  is  against  the 
person  in  charge  of  the  property,  or  of  his  employer,  and  that 
the  judgment  must  be  reversed. 

Judgment  reversed. 


John  Bruce  v.  John  P.  Lord. 

The  acceptor  of  a  draft,  drawn  upon  him  personally,  and  accepted  by  him,  with  fh« 
addition  to  his  name  of  the  words  "  Treasurer  Neuvitas  11.  Co.,"  is  pn'tna  fade 
personally  responsible  for  the  acceptance.  Bach  an  addition  is  only  a  deaeripH^ 
peraonarwn,  and  does  not  absolve  him  from  personal  responsibility. 

In  an  action  upon  such  an  acceptance,  he  may  discbarge  himself  by  showing  thofc 
he  accepted  it  as  agent,  and  by  authority  of  such  company,  and  that  the  plaintiff 
was  aware  of  tlie  fact  at  the  time  of  taking  the  draft.    But  the  proof  for  this  pur- 
pose must  be  of  such  a  nature  as  would  be  sufficient  to  establish  the  liability  of  • 
the  company  in  an  action  against  it  upon  12ie  draft. 

Authority  to  Uius  accept  on  behalf  of  a  company  cannot  be  prot^ed  by  parol.  It 
can  be  conferred  ouly  by  a' resolution  of  the  board  of  directors^  and  the  reaolutioik 
must  itself  be  produced.    Daly,  J.,  cUeseniing, 

Appeal  by  plaintiflf  from  a  judgment  of  the  Marine  Court 
This  was  an  action  against  the  defendant  as  acceptor  of  a  drafk 
drawn  upon  him,  and  accepted  in  these  words :  "  Accepted,  John 
P.  Lord,  Treasurer  Neuvitas  M.  Co.,  81  Oct.,  1854."  Upon  the 
trial  parol  evidence  was  offered  by  the  defendant  and  admitted 
nnder  the  plaintiff's  objection,  for  the  purpose  of  showing  that 
the  diaft  was  accepted  by  the  defendant  as  treasurer,  and  by  the 
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authority  of  the  Neu vitas  Mining  Company.  The  nature  of  this 
evidence  is  fully  stated  in  the  dissenting  opinion  of  Judge  Daly. 
Judgment  was  rendered  for  the  defendant,  firom  which  the  plain- 
tiff appealed. 

J.  B,  Auld^  for  the  appellant.  L  It  was  necessary  for  tho 
defendant  to  show  authority  from  the  Neuvitas  M.  Co.  to  accept 
for  them.  liossiler  v.  Bossiterj  8  Wend.  494 ;  Atkinson  v.  SL 
Oroix  if.  Cb.,  11  Shep.  171 ;  Moas  v.  Livingston^  4  Corns.  208. 
II.  Parol  evidence  was  inadmissible  for  this  purpose.  HiUs  v. 
Bannister,  8  Cow.  31 ;  Tassey  v.  Churdi^  4  Watts  &  Sergt.  846; 
Moss  v.  Livingston,  4  Coms.  208. 

Fidd  and  Sluyter,  for  the  respondents,  cited  MoU  v.  JBicks^ 
I  Cow.  513 ;  Rathbun  v.  Budhng,  15  Johns.  1 ;  Pentz  v.  Stanton^ 
10  Wend.  271 ;  Brockway  v.  Allen,  17  ibid.  42 ;  Hicks  v.  Hinde^ 
9  Barb.  S.  C.  R.  528;  Watervliet  Bank  v.  White,  1  Denio,  608; 
Babcock  v.  Beman,  1  Kern.  202. 

Ingbaiiam,  First  Judge. — The  case  of  Moss  v.  Livingston  (4 
Com.  208)  decides  that  an  acceptance  like  the  present  bound 
the  party  making  it  personally,  unless  it  appeared  that  he  had 
authority  from  the  company  to  bind  them  by  such  acceptance ; 
and  the  ciise  of  Brockway  v.  Allen  (17  Wend.  40)  establishes 
that  such  an  acceptance  does  not  bind  the  party  making  it,  if  it 
appear  that  it  was  made  by  the  authority  of  the  company  to 
bind  them,  and  that  the  plaintiff  had  notice  of  such  agency. 

The  facts  necessary  to  establish  this  defence,  under  the  case  of 
Brockway  v.  Allen,  are  all  sufficiently  proven,  except  that  of  the 
defendant's  authority.  This  was  attempted  to  be  shown  by  the 
drawer  of  the  draft,  who  said  that  the  defendant  had  authority 
to  accept  as  secretary  and  treasurer;  and  by  the  testimony  of 
Joseph  L.  Lot  3,  who  said  that  the  defendant  was  secretary  and 
treasurer,  and  had  power  to  accept  it;  that  he  knew  tbis^  as  he 
was  present  when  the  arrangement  was  made. 

To  this  evidence  the  defendant's  counsel  excepted,  upon  the 


NEW  YORK— JULY,  1856.  249 


Bruce  y.  Lord. 


ground  that  the  authority,  if  aoj  existed,  was  in  writing,  and 
could  not  be  proved  by  parol.  A  company  cannot  authorize  a 
third  person  to  bind  them,  except  by  a  resolution  of  the  boara 
of  directors.  Such  resolution  being  in  writing  can  only  be 
proven  by  its  production,  or  by  authority  executed  in  pursu- 
ance of  it.  The  plaintiff,  before  he  was  deprived  of  the  right 
which  the  law  gave  him  against  the  defendant  as  acceptor,  was 
entitled  to  be  furnished  with  proper  evidence,  by  which  he  could 
establish  such  claim  against  the  company.  Mere  parol  proof 
that  the  defendant  had,  in  the  opinion  of  the  witnesses,  autliority 
to  bind  the  company,  would  never  be  held  sufficient  to  make  the 
company  liable  on  such  an  acceptance,  and  it  is  not  sufficient  to 
defeat  what  otherwise  would  be  a  valid  claim  against  the  defen^ 
ant  It  may  be  that  on  another  trial  the  defendant  may  be  able 
to  produce  proper  evidence  to  establish  this  defence ;  but,  for  the 
error  above  mentioned,  I  think  the  judgment  should  be  reversed. 

Brady,  J. — Concurred. 

Daly,  J.  (dissenting). — ^In  the  indorsement  of  commercial 
paper,  any  qualification  accompanying  the  signature  of  the  in- 
dorser,  such  as  agenij  which  was  the  cas3  in  AfoU  v.  Iltcka  (i  Cow. 
514),  which  goes  to  show  that  the  indorser  did  not  intend  to 
make  himself  personally  responsible,  absolves  him  from  liability. 
An  indorsement  effects  two  distinct  and  different  purjx>303 — the 
transfer  of  the  paper,  and  an  engagement  to  be  responsible  in  the 
event  of  non-payment  by  the  parties  primarily  liable.  The  in- 
dorsement transfers  the  paper,  but  the  indorser  may  qualify  the 
act  so  as  not  to  be  responsible  in  the  event  of  non-payment. 
Babcock  v.  Ikman^  1  Kern.  200.  But  the  acceptor  of  a  bill  of 
exchange,  like  the  maker  of  a  note,  is  considered  as  the  original 
and  principal  debtor,  and  primarily  liable;  and  unless  by  the 
act  of  acceptance  it  appears  that  he  is  not,  and  that  his  accept- 
ance is  with  the  design  of  charging  another  primarily  liable  upon 
the  bill,  be  is  persondlly  responsible.  As,  for  instance,  where  a 
bill  is  drawn  upon  a  corporation,  and  the  president,  or  other 


260.  COUBT  OF  COMMON  PLEAS. 

Brooe  Y«  Lord. 

officer  having  authority  so  to  do,  accepts  it^  designating  the  offi* 
cial  character  in  which  he  acts ;  in  such  a  case  he  incurs  no  per- 
gonal responsibility,  apparent  upon  the  face  of  the  instrument^ 
for  the  act  purports  to  be  the  act  of  the  corporation.  In  this 
case  the  draft  was  drawn  upon  the  defendant  individually,  but 
he  accepted  it  by  the  designation  of  "Treas.  Neu vitas  M.  Ca" 
On  the  &ce  of  the  instrument  this  was  a  mere  descriptw  persona^ 
rum,  as  was  the  case  in  Tafi  v.  Brewster  (9  Johns.  334),  and  Hilb 
V.  Bannister  (8  Cow.  31).  But  the  defendant  introduced  the 
drawer  as  a  witness,  who  testified  that  he  was  the  agent  of  the 
Neuvitas  Mining  Company,  and  that  he  drew  the  draft  for  the 
use  of  the  company,  having  authority  so  to  do.  He  also  testified 
i|^t  the  defendant  was  the  secretary  and  treasurer  of  the  com- 
pany, and  had  power,  as  secretary  and  treasurer,  to  accept  drafla 
drawn  by  the  witness  for  the  company ;  that  he  had  never  seen 
the  defendant's  authority  to  bind  the  company,  but  he  (the  wit- 
ness) supposed  that  the  defendant  had  it  Another  witness  was 
called  by  the  plaintiff  who  testified  that  the  defendant  had  power 
to  accept  the  draft,  as  he  was  present  when  arrangements  to  that 
effisct  were  made.  This  witness  also  proved  that  he  was  present 
when  the  draft  was  presented  for  acceptance,  that  defendant  de- 
clined to  accept  until  he  had  advice  from  the  drawer;  that  the 
plaintiff  urged  him  to  accept  it,  but  the  defendant  answered  that 
he  would  assume  no  personal  responsibility ;  that  if  he  accepted 
it,  it  would  only  be  as  treasurer  of  the  company ;  and  on  receipt 
of  advice  of  the  drawing  of  the  draft  he  would  be  ready  to  ac- 
cept it ;  that  the  plaintiff  then  took  it  away,  and  brought  it  back 
after  advice  had  been  received,  and  the  defendant  accepted  it 
Another  witness  was  also  called,  and  testified  that  the  defendant 
was  elected  secretary  and  treasurer  by  the  directors  of  the  com- 
pany, and  that  the  drawer  had  authority  to  draw,  and  the  de- 
fendant to  accept  drafts,  by  advice  and  consent  of  the  directors. 
To  all  this  testimony  the  plaintiff  objected.  There  can  be  no 
doubt  but  that  it  was  competent  for  the  defendant  to  show  that, 
though  liable  prima  facie  upon  the  bill,  he,  in  fact,  accepted  it 
for  and  on  behalf  of  the  company,  with  the  plaintiff^s  knowledge. 


^ 


\ 
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Srockway  v.  AUeUy  17  Wend.  41 ;  Orafion  Bank  v.  Keniy  4  Nevr 
Hamp.  221,  and  cases  collected  in  4  Cow.  &  Hill's  Notes,  5  ed., 
607,  part  2,  note  299.  There  might  be  more  question  as  to 
the  evidence  given  to  show  the  defendant's  authority  to  accept 
drafts  on  behalf  of  the  company.  It  is  very  much  stronger  than 
in  a  case  recently  decided  in  this  court — {Knight  v.  Larig^  2  Ab- 
bott, 227) — and  I  am  inclined  to  think  that  it  was  sufficient. 
The  circumstances  under  which  the  acceptance  was  made  having 
been  fully  known  to  the  plaintiff,  the  defendant  having  authority 
to  accept  bills  drawn  by  Gillingham  for  the  company,  the  court 
below  gave  judgment  properly  for  the  defendant. 
Judgment  reversed. 


Jacob  Ulbich  v,  Hugh  McCabs. 

The  owner  of  a  house,  injured  by  blasting,  has  a  right  of  action  fbr  the  damage 
against  the  contractor,  under  whose  supervision  the  blasting  was  done. 

In  such  a  case,  the  fact  of  the  accident  raises  a  presumption  that  the  blast  was  not 
properiy  oovered. 

It  makes  no  difference  that  the  plaintiff's  house  stood  upon  leased  land ;  or  was  it- 
self hired  by  him.  In  the  latter  case,  he  would  presumptively  be  liable  to  his 
landlord  to  repair  the  injury,  and  can  recover  the  value  of  the  necessary  repairs 
from  the  contractor.  <lj 

Iiv  aa  action  to  recover  for  such  an  injury,  it  is  immaterial  whether  or  not  the  tenant, 
under  his  agreement  with  the  landlord,  was  bound  to  keep  the  premises  in  re- 
pair ;  because  he  must  either  make  the  repairs  rendered  necessary  by  the  injury, 
or  lose  the  beneficial  enjoyment  of  the  property. 

Appeal  by  defendant  from  a  judgment  of  the  Seventh  Dis- 
trict Court.  This  was  an  action  to  recover  damages  for  injuries 
occasioned  to  the  pluintiflf^s  house  by  blasting  done  under  the 
supervision  of  the  defendant.  The  evidence  for  the  plaintift' 
showed  that  he  was  the  owner  of  a  house  on  the  corner  of  Forty- 
sixth  street  and  Tenth  avenue,  which  stood,  however,  on  leased 
ground;    that  the  defendant   was   the   contractor   having  in 
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charge  the  making  of  a  sewer  in  Forty-sixth  street;  that  at  one 
of  the  blasts,  some  stones  were  thrown  upon  the  plftintifl^hQiigft 
and  he  was  obliged  to  pay  $20.50  to  repair  the  injury  done. 
The  evidence  of  the  defendant's  connection  with  the  blasting 
was  the  testimony  of  a  witness  to  his  admission,  that  he  was  the 
contractor  having  it  in  charge. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved  for  a 
nonsuit  upon  the  grounds :  I.  That  the  plaintiff  was  not  the 
owner  of  the  house  damaged.  II.  That  there  was  no  evidence 
of  damage.  III.  That  it  appeared  the  blast  was  covered  as 
the  law  required.  The  motion  was  denied.  The  defendant 
offered  some  testimony  tending  to  show  that  he  was  not  the  con* 
tri^or  for  building  the  sewer.  Judgment  was  rendered  for  the 
pAniff,  and  the  defendant  appealed. 

StiUwell  cmd  Swairtj  for  the  appellant 

Van  Antwerp  and  James,  for  the  respondent 

Brady,  J. — The  appellant  bases  his  appeal  on  four  several 
facts,  none  of  which  appear  by  the  return,  viz. : 

1.  That  the  plaintiff  was  the  tenant  of  the  premises  injured. 

2.  That  the  amount  expended  in  repairs  was  $19  only. 

8.  That  the  sum  of  $19  included  other  repairs  than  those 
rendered  necessary  by  the  damage  done,  and 

4.  That  the  plaintiff  admitted  that  the  blast  was  properly 
covered. 

The  testimony,  however,  shows  that  the  plaintiff  was  the 
owner  of  the  house.  That  the  amount  expended  in  repairs  wac 
$20.50,  viz. :  $19  for  the  mason,  and  $1.50  for  carpenter's  work, 
and  that  nothing  was  included  but  what  was  rendered  necessary 
by  the  damage  done.  It  does  not  appear,  however,  that  the 
blast  was  properly  covered,  and,  as  I  underst^md  the  return,  there 
is  no  admission  of  that  fact  as  alleged  by  the  appellant.  In  the 
absence  of  proof  on  that  subject,  the  presumption  would  be 
against  such  a  proposition.    If  the  blast,  indeed,  had  hoeii  prop- 
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miy  covered,  the  damages  sustained  by  the  plaintiff,  probablj, 
would  not  have  resulted  from  it 

The  defendant  admitted  that  he  was  the  contractor,  and  the 
witness  called  for  the  defence  does  not  disprove  that  fact.  If 
his  testimony  created  any  doubt^  the  decision  of  the  justice  would 
be  binding. 

There  is  nothing  in  the  case  to  show  that  the  house  of  the 
plaintiff  was  a  permanent  structure,  or  part  of  the  freehold.  If 
it  rested  on  the  land  without  being  fastened  to  the  soil,  or  on 
stones  resting  on  the  surface,  and  not  fastened  to  the  earth,  the 
plaintiff,  as  tenant,  might  have  the  right  to  remove  it  at  the 
expiration  of  his  term.  The  defendant  cannot  excuse  himself 
by  a  mere  hypothesis  If  he  had  a  defence,  he  should  have 
proved  it.  "^ 

The  appellant  is  mistaken  in  supposing  that  the  tenant  was 
not  bound  to  repair,  if  the  house  was  part  of  the  fee.  There  is 
no  proof  on  that  subject^  and  for  that  reason  the  presumption  is, 
that  he  was  bound  to  uphold  the  premises  in  question  from 
decay,  and  to  render  them,  when  his  term  expired,  in  such  con- 
dition as  reasonable  use  would  permit.  Taylor's  Landlord  and 
Tenant,  163,  and  cases  cited.  At  all  events,  the  landlord  was 
not  bound  to  repair  daring  the  term,  without  an  agreement  on 
bis  part  so  to  do,  and  the  tenant  must  either  make  the  repairs, 
or  lose  the  beneficial  enjoyment  of  the  premises.  The  latter 
circumstance  entitles  him  to  recover  the  expense  of  such  repairs, 
whether  the  house  was  his  or  not,  and  whether  or  not  the  house 
could  be  removed  by  him  at  the  expiration  of  the  term. 

There  is  no  proof,  as  stated  before,  that  the  defendant  properly 
covered  the  blasts  and  there  is  no  admission  by  the  plaintiff  that 
it  was  so  covered.  It  is  true,  that  when  a  motion  for  nonsuit 
was  made,  it  was  staled^  by  the  defendant's  counsel,  that  there 
was  such  an  admission,  but  it  does  not  appear  in  the  return.  It 
18  denied  by  the  respondent,  and  the  justice  seems  to  have  dis- 
regarded the  statement,  because,  after  setting  forth  the  grounds 
tipon  which  the  nonsuit  was  urged,  and  on  which  the  statement 
of  the  admission  is  included,  he  adds :  "all  of  which  was  over- 
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ruled  by  me,"  and  by  which  I  understand  him  to  mean  that  he 
repudiated  such  statement  as  inconsistent  with  the  proof,  and 
denied  tbe  motion  for  nonsuit  as  well.  The  appellant,  however, 
could  have  protected  himself  from  any  doubt  on  that  subject  by 
an  amended  return.  He  has  not  procured  it,  and  must  take  the 
consequences. 

The  appeal  presents  nothing  which  justifies  a  reversal  of  the 
judgment,  and  it  must  be  affirmed. 


jQeorge  Green  v.  Napoleon  J.  Haines  and  William 
-  Miller. 

Where  work  is  done  under  a  contract,  the  specifications  of  which  are  departed  from 
by  direction  of  the  defendants,  such  a  departure  excuses  performance  within  the 
time  limited  by  the  contract,  and  the  obligation  thereafter  is  to  complete  the  work 
within  a  reasonable  time. 

What  is  a  reasonable  time  is  a  question  of  fact  for  the  determination  of  the  joiy,  or 
referee,  upon  all  thg  evidence  in  the  case. 

In  such  an  action,  what  facts  amount  to  an  acceptance  by  the  defendants  of  tbe 
plaintiff's  work ;  considered. 

Appeal  by  defendants  from  a  judgment  entered  upon  the 
report  of  a  referee.  This  action  was  to  recover  for  work  and 
labor  performed  and  materials  furnished  by  the  plaintiflF,  in  the 
erection  of  a  building  in  Fourteenth  street,  New  York  city,  for 
the  defendants.  The  answer  averred  that  the  work  was  not  per- 
formed according  to  contract,  nor  within  the  time  limited  by 
contract,  and  claimed  to  recoup  damages  therefor.  The  referee 
found  that  the  work  was  performed  and  the  materials  furnished 
under  a  written  contract ;  that  extra  work  was  done  and  mate* 
rials  furnished  at  the  defendants'  request;  that,  although  there 
was  a  delay  in  the  completion  of  the  building,  it  was  occasioned 
by  the  defendants'  acts ;  and  reported  in  favor  of  the  plaintiff  for 
the  full  amount  claimed.  Upon  the  trial,  one  of  the  defendants' 
witnesses  was  upon  examination  excluded,  upon  the  grounc*  that 
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he  was  a  party  in  interest.    From  the  judgment  entered  on  this 
report,  the  defendants  appealed. 

Busteed  and  Wilson^  for  the  appellants. 

W.  K  Thorn,  for  the  respondent. 

Daly,  J. — ^It  was  shown,  by  the  testimony  of  several  wit- 
nesses, tbat  the  specifications  had  been  departed  from  by  the 
directions  of  the  defendants.  This  excuses  performance  within 
the  time  agreed  upon,  and  the  obligation  thereafter  is  to  com- 
plete the  work  within  a  reasonable  time.  It  was  shown,  more» 
over,  that  the  work  was  delayed  through  the  act  of  the  defend- 
ants, in  delaying  to  remove  a  certain  stairway.  i^ 

By  the  contract,  the  work  was  to  be  finished  by  the  15th  or 
October.  It  was  not  finished  until  about  the  1st  of  November, 
according  to  the  plaintiff's  witness,  or  about  the  15th  of  Novem- 
ber, according  to  the  defendants'  witness.  Whether  this  was 
completing  the  work  within  a  reasonable  time,  was  a  question  for 
the  referee  upon  the  evidence ;  and.,  in  finding  that  it  was,  we 
cannot  say  that  he  erred.  If  it  could  have  been  completed  at  an 
earlier  time,  it  rested  with  the  defendants  to  show  it,  which  they 
did  not.  It  was  in  evidence,  that  after  the  work  was  claimed  by 
the  plaintiff  to  have  been  performed,  he  sent  his  journeyman  to 
the  defendants  to  ask  if  the  work  was  finished  according  to  the 
contract,  and  they  said  that  it  was,  except  in  certain  particu- 
lars. The  journeyman  finished  those  particulars,  and  then  asked 
the  defendants  if  there  was  anything  more  to  be  done  to  the 
work  to  finish  it  acQording  to  the  contract,  and.  they  said  there 
was  not,  and  were  perfectly  satisfied.  Upon  the  testimony 
above,  the  referee  was  justified  in  finding  that  the  work  was  done 
according  to  the  contract.  If  the  defendants  told  the  plaintiff's 
journeyman  that  there  was  nothing  more  to  do,  and  that  they 
were  ipcrfectly  satisfied,  that  was  an  acceptance  of  full  perform- 
ance ou  their  part. 

The  evidence  supporting  the  finding  of  the  referee,  that  the 
contract  was  fully  complied  with  in  respect  to  what  was  done, 
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the  character  of  the  work,  and  that  it  was  performed  within 
a  reasonable  time,  there  is  no  claim  upon  the  part  of  the  defend- 
ants to  recoup  damages. 

The  excIasioQ  of  the  witness  Francis  Harris  is  not  made  a 
point  on  the  appeal  by  the  defendantSi  and  need  not  be  consid* 
ered. 

Judgment  ai&nned. 


Samuel  D.  Beach  v.  Michael  McCank. 

On  the  day  to  which  this  action  was  adjourned,  the  justice  was  engaged  in  the  trial 
of  another  cause.  Upon  tlie  statement  of  the  plaintiff  that  the  defendant  did  not 
intend  to  appear,  he  suspended  that  trial,  nnd  took  testimony  and  rendered  judg- 
ment ill  this  ca3C.  Shortly  thereafter,  and  before  the  time  usually  allowed  by  the 
justice  before  entering  judgment  by  default,  the  defendant  appeared  for  the  pur- 
pose of  trying  the  cause. 

Udd^  that  the  judgment  should  be  reversed,  the  inquest  having  been  aSowed  out  of 
the  usual  time,  iu  oonsequenoe  of  misstatements  to  the  justice  by  the  plaintiff. 

R  seems,  that  the  mere  fact,  that  the  justice  suspended  the  trial  of  one  cause  to  take 
an  inquest  in  the  other,  is  no  objection  to  the  regularity  of  the  judgment  entered 
on  sudi  inquest. 

Appeal  by  defendant  from  a  judgment  of  the  Sixth  District 
Court,  taken  by  default.  The  fisicts  sufficiently  appear  in  the 
opinion  of  the  court. 

William  R.  Stafford^  for  the  appellant 

Van  Antwerp  and  JameSj  for  the  respondent 

Ingbahah,  First  Judge. — The  justice,  on  the  day  to  which 
the  cause  was  adjourned,  was  engaged  in  the  trial  of  a  cause, 
which,  by  consent  of  parties,  was  suspended,  and  a  judgment 
was  rendered  in  this  case,  the  defendant  not  appearing.  He  was 
.induced  to  take  this  course,  on  the  assurance  of  the  plaintiff  that 
the  defendant  did  not  intend  to  appear.    In  five  minutes  there* 
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after  the  defendant's  counsel  appeared,  bat  whether  the  plaintiff 
bad  then  left  court  o^  not,  does  not  appear. 

Whether  or  not  it  is  regular  for  the  justice  to  suspend  on5 
cause  and  take  up  another,  it  is  not  material  to  decide  in  this 
case,  although  I  have  no  hesitation  in  saying  that,  with  the 
assent  of  parties  engaged  in  the  first  cause,  I  can  see  no  ground 
of  objection  thereto ;  and  such  a  course  may  tend  to  save  timd 
to  suitors,  who  otherwise  would  be  compelled  to  remain  until 
the  previous  cause  was  finished.  Certainly  the  delay  of  the^ 
defendant,  in  not  attending  to  his  cause  at  the  time  appointed, 
should  form  no  ground  for  objecting  to  such  a  proceeding.  It 
would  be  holding  forth  a  reward  to  negligence  or  indolence. 

But  where  such  a  course  is  induced  by  misstatements  to  ^ 
justice,  I  think  there  can  be  no  hesitation  in  saying  that  the  pro> 
oeedings  should  be  reversed.  In  this  case  the  justice  certifies 
that  it  was  his  usual  practice  to  wait  thirty  minutes,  but  that  the 
plaintiff  informed  him  that  the  defendant  did  not  intend  to  ap> 
pear,  and  that  he  took  the  inquest  in  consequence  before  that 
time.  The  information  was  untrue ;  it  led  the  justice  to  do  whal 
under  other  circumstances  he  would  not  have  done,  and  the 
judgment  rendered  under  such  ciicamstances  ought  not  to  be 
sustained. 

Judgment  reversed. 


Asa  B.  Mbech  v.  William  Browk. 

Upon  the  return  of  a  summons  in  a  district  court,  tbe  clerk  baa  the  power,  In  tli» 
absence  of  the  jastioe,  to  adjourn  the  cause,  but  not  to  Join  iasue. 

In  such  a  case,  the  proper  time  for  demanding  a  jury  is  not  upon  tbe  return  daj,  bol 
afU^^  joining  issue,  on  the  daj  to  which  the  cause  has  been  adjourned. 

Tliis  court  will  review  the  decision  of  a  justice  of  a  district  court,  denying  a  Joy 
trial,  although  no  exception  to  the  decision  was  taken. 

Appeal  bv  defendant  from  a  judgment  of  the  Sixth  Distriot 
Court    The  &ct8  sufficientlj  appear  in  the  opinion  of  the  court 
V0I4  L  17 
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Woodbury  and  Churchill^  for  the  appellaab 

James  AfcOuy,  for  tlie  respondent 

Bradt,  J. — On  the  return  day  of  the  summons,  the  justice 
vas  absent,  and  the  clerk  adjourned  the  action.  This  he  had 
power  to  do.  Session  Laws,  1840,  p.  123.  He  had  no  power  to 
enter  the  pleadings,  and  the  issue  could  not  then  be  joined  with- 
out the  consent  of  the  parties,  and  the  issue  was  not  joined.  The 
defendant  demanded  a  jury  on  such  return  day,  and  tendered 
the  fees  for  the  yenire,  but  the  clerk  informed  him  "  that  that 
was  not  the  time  to  demand  a  jury  trial,  and  that  he  mast  wait 
^  issue  was  joined  on  the  adjourned  day."  On  the  adjourned 
day,  the  defendant,  after  issue  joined,  demanded  a  jury ;  his 
demand  was  not  complied  with,  and  his  application  was  denied 
on  the  ground  that  it  was  too  late.  The  clerk  acted  properly  in 
deferring  the  demand  for  the  jury  until  after  issue  joined.  Such 
■is  the  provision  of  the  statute  on  that  subject  Laws  of  the  state 
relative  to  the  city,  p.  46,  §  95.  I  think,  however,  that  the  jus- 
tioe«erred  in  deciding  that  it  was  too  late  to  demand  the  jury. 
His  refusal  was,  doubtless,  based  upon  the  act  of  January  4, 
1820,  §  111,  which  provides  "that  it  shall  not  be  lawful  for 
either  of  the  parties,  after  the  day  on  which  an  order  has  been 
made  for  an  adjournment,'^  to  demand  of  the  court  that  such  ac- 
tion be  tried  by  a  jury.  At  that  time,  and  until  the  act  of  1840, 
supray  the  clerk  had  no  power  to  adjourn  any  action,  and  if  the 
justice  was  absent  the  action  abated.  And  it  was  not  necessary, 
therefore,  by  any  proviso  in  the  act  of  1820.  to  protect  the  de- 
fendant from  the  effect  of  an  order  for  an  adjournment  jjr/or  to 
issue  joined,  if,  indeed,  any  such  proviso  could  be  deemed  neces- 
sary, had  that  act  itself  conferred  the  power  to  aajourn,  on  the 
clerk,  given  by  the  act  of  1840.  I  think  no  proviso  would  even 
then  ha^c  been  necessary,  and  tliat  the  act  of  1820  in  no  way 
conflicts  with  or  intervenes  the  right  of  the  defendant  to  a  jury 
where  the  adjournment  is  made  be/?*  e  issue  is  joined,  in  conse- 
.quence  of  the  absence  of  the  justice.    The  act  of  ib20  contem- 
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plates  an  order  fer  an  adjonrnment  hy  Ae  court  and  not  bj  tlie 
clerk,  and  for  these  reasons  the  judgment  must  be  reversed.  To 
hold  otherwise  would  deprive  litigants,  in  the  district  courts^  of 
the  right  of  trial  by  jury  in  all  cases  where  the  justice  is  absent 
on  the  retom  daj  of  the  summona  Such  a  result  is  neither 
within  the  letter  nor  the  spirit  of  the  acts  referred  tx 

I  do  not  consider  it  an  answer  to  this  objection,  that  the  d^ 
fendant  took  no  exception  to  the  decision  of  the  justice,  and 
proceeded  with  the  trial.  The  object  of  the  court,  in  compellia^- 
a  party  to  make  his  objection  in  time,  is  to  enable  his  adversaij 
to  supply  the  defect,  or  correct  the  error,  which  forms  the  sul> 
ject  of  the  objection.  The  exception  presents  that  objection  to  the 
court  on  a  review,  but  the  plaintiff  withheld  his  consent  for  jto* 
jury,  and  thus  placed  himself  beyond  the  equity  of  the  rufe 
referred  to.  Independently,  however,  of  that  view  of  the  oase^ 
I  think,  under  the  bill  of  rights,  and  the  provisions  of  the  oo»* 
stitution,  the  right  of  trial  by  jury  is  so  sacredly  secured,  that 
when  it  is  denied,  and  that  &ct  is  brought  to  the  notice  of  % 
court  of  review,  it  imposes  a  duty  on  that  court  which  is  para* 
mount  to  all  technical  rules  of  practice,  to  see  that  the  denial 
was  justified  by  the  laws  of  the  land,  and,  if  not,  to  remedy  tho 
wrong  by  the  exercise  of  its  authority. 

Judgment  reversed. 


James  Haughey  v.  Mathew  A.  Wilsoit. 

An  original  sammons  in  a  district  courts  made  returnable  at  9  o'clock;  A.  x.,  and 
having  been  returned  by  a  constable  personally  eerved,  a  judgment  entered  there* 
on  by  default  is  regular,  and  cannot  be  impeached  upon  appeal  to  this  oourt  bf 
aAdartts  sliowing  the  copy  anmmona,  served  upon  the  defendant,  to  have  been 
made  retumobie  at  10,  a  m. 

Xf  the  constable  did  not  servo  a  copy  of  the  summons  upon  him,  be  must  seek  bit 
remedy  by  an  action  ngninst  the  constaljle  for  a  false  return.    The  return  cannol 
be  impeached  or  bronght  in  question  on  an  appeal  from  the  judgement. 
)  mere  entry  hy  tiie  Jastice  on  the  sunnnons,  of  an  adjournment  of  thecauvcj  npoa 
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the  defendant's  default^  dees  not  render  it  iiregdlar  for  him  to  pnoeed  to  try  tin 
•  cause,  and  render  jodgment  prior  to  the  a^ioumed  daj,  the  defendant  not  hariog 

appeared  in  the  mean  time. 
fba  oourt  will  not»  upon  appeal,  set  aside  a  regular  Judgment  entered  on  defanlt  in 
'  a  district  court,  although  the  defendant  excuses  bis  defituHt  and  aireira  to  a 

defence,  if  the  ground  of  appeal,  as  spedfled  in  the  notice^  is  ahnpljr  ibr  eiTor  in 

the  judgmenti  not  for  relief  apon  the  merits. 

Appkal  by  defeodant  from  a  judgment  of  the  Sixth  District 
Gourt,  entered  oo  de&ult.  The  original  summons  in  this  action 
was  made  returnable  at  9,  A.  H.  It  was  returned  personally 
MFved  by  a  constable.  Upon  the  return,  the  defendant  did  not 
appear,  and  the  plaintiff  asked  for  an  adjournment,  which  was 
fi^nted,  and  marked  upon  the  summons  accordingly.  Shortly 
later,  the  plaintiff's  witnesses  entered,  and  at  the  request  of  the 
plaintiff  the  justice  tried  the  cause,  and  rendered  judgment  in 
his  favor.  From  this  judgment  the  defendant  appealed,  upon 
the  ground  of  its  irregularity,  and  with  the  return  submitted  an 
affidavit  showing  that,  in  the  copy  summons  served  upon  him, 
the  hour  of  the  return  was  10  instead  of  9,  A.  IC  The  papers 
also  showed  that  he  appeared  at  the  court  room  at  10|  A.  iLi 
but  that  judgment  had  been  rendered  against  him, 

WiUiam  R  Stafford,  for  the  appellant 

R.  M.  Harrington^  for  the  respondent 

Daxt,  J.— The  summons  was  returnable  at  9  oVJooki  and  the 
return  of  the  constable,  that  he  served  a  copy  of  the  summons 
upon  the  defendant,  was  conclusive*  It  gave  the  jusUoe 'juris- 
diction to  proceed  with  the  cause  at  that  hour,  and  it  cannot  be 
impeached  or  brought  in  question  on  an  appeal  from  the  judg- 
ment If  the  constable  did  not  serve  a  copy  of  the  summons, 
the  defendant  must  seek  his  remedy  against  the  constable  by  an 
action  for  a  false  return.  8  How.  858 ;  8  Wend.  202 ;  10  id.  800; 
id.  523 ;  7  id.  898 ;  Cowen  k  Hill's  notes,  1087. 

The  defendant  not  having  appeared,  the  justice^  at  the  plain 
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tiff's  request  made  an  entry  upon  the  back  of  the  Bummons 
adjourning  the  cause  until  the  27tb,  but  the  plaintifTs  witnesaea 
having  sobsequently  appeared,  the  entry  of  the  adjournment 
ivas  disregarded,  and  the  justice,  before  10  o'clock,  proceeded 
with  the  cauae,  and  rendered  judgment  The  mere  entry  of  an 
adjournment  upon  the  back  of  the  summons,  which  was  disre- 
garded immediately  after,  and  the  cause  proceeded  with,  amounta 
to  nothing.  It  is  sufficient  to  support  the  judgment,  that  it  is 
disclosed  by  the  return  that  the  justice  proceeded  with  the 
cause  within  an  hour  after  the  tune  named  in  the  summons  upon 
the  return  day.  He  proceeded  to  hear  and  determine  the  oauaH 
within  a  reasonable  time,  which  was  all  that  was  essential  to  reo» 
der  his  subsequent  proceedings  regular. 

The  testimony,  it  is  true,  was  very  general,  but  it  was 
cient  to  warrant  the  judgment 

If  the  appeal  had  been  taken  upon  the  merits,  we  might  hav^ 
relieved  the  defendant,  as  he  excuses  his  defiiult,  and  swears  thai 
he  had  a  defence  to  the  action,  but  that  is  not  made  one  of  th« 
grounds  of  the  appeaL  The  ground  of  appeal  is  for  error  in  th« 
judgment,  and  not  for  relief  upon  the  merits. 

Judgment  affirmed. 


HoRi-CB  ScnANTON  V.  Uriah  P.  Lkvt. 

Whether  the  JoBtioe  of  a  district  court  may  open  a  judgment  rendered  bjUm  oa 

de&uH  through  mistake,  queen  f 
But  if  it  be  opened  by  consent  of  the  parties,  and  the  cause  tried  upon  its  merits,  sad 

on  such  trial  a  similar  judgment  rendered,  it  will  not  be  deemed  hregular,  wher^ 

it  can  be  seen  that  the  eyidence  justifled  the  conclusion  arrived  at  by  the  justice; 

and  tiie  power  of  the  justice  to  open  the  default  and  proceed  with  the  trial  wfll 

not  be  inquired  into  on  the  appeal  therefrom  to  this  court 

Appeal  by  defendant  from  a  judgment  of  the  Sixth  District 
Court.  This  was  an  action  for  services  rendered  by  the  plain* 
tiff'a  assignorSi  in  making  fifty  doors  for  the  defendant.    Upon 
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ihe  adjourned  day,  the  justioe,  thioagh  mistake^  granted  the 
pUintiff  a  judgmeDt  by  de&ult,  an  hour  before  the  time  to  which 
ihe  cause  was  adjourned ;  but,  discovering  his  mistake,  he  opened 
ihe  de&ult,  and  the  cause  was  tried  upon  its  merits. 

Upon  the  trial,  the  defendant  offered  in  evidence  a  contract 
Otade  by  James  C.  Curtis  and  Albion  E.  HodgsoD,  by  which 
tbey  Bffwd  to  trim  and  finish  up  two  houses  belonging  to  the 
defendant,  for  $240.  He  also  introduced  some  evidence  that 
they  had  not  entirely  completed  the  houses,  together  with  re- 
cdptSi  signed  by  them,  showing  an  over-payment  One  of 
ihese  receipts  was  for  $60,  and  was  expressed  to  be  on  account 
of  the  work  c^  trimming  the  house  '* and  making  of fijlyiwo 
dms.^  The  plaintiff's  assignor  tesldfled,  in  rebuttal,  that  the 
l^eemwt  put  in  evidenee  and  the  receipts  had  been  altered 
after  they  had  signed  them,  that  the  words  "  and  finish  up"  had 
iieen  interlined  in  the  agreement,  and  the  words  above,  in  italics, 
had  been  added  to  the  receipt  after  execution,  and  offered 
evidence  showing  that  they  were  prevented  from  finishing  the 
york  by  the  defendant.  Ko  evidence  was  offisred  contradicting 
this,  and  the  justice  thereupon  allowed  the  judgment  as  rendered 
upon  the  inquest  to  remain  unaltered.    The  defendant  appealed. 

Asahel  &  Levy^  for  the  appellant. 

Smilh  and  Welis^  for  the  respondent 

Brady,  J.-^The  cause  had  been  ac^oumed  until  the  25th 
April,  1856,  at  11,  A.M.,  and  the  justice  gave  judgment  for  the 
plaintiff  prior  to  that  time,  under  the  impression  that  the  action 
had  been  adjourned  until  10,  A.  M.  When  on  that  day  the  de* 
fendant  appeared,  the  judgment  waa  opened,  it  is  aaid,  and  the 
action  tried  in  the  usual  manner.  After  the  testimony  bad 
closed,  the  justice  having  discovered  no  reason  why  his  finding 
should  be  altered,  left  his  original  entry  of  judgment  as  his  judg- 
tnent  in  the  cause.  The  defendant  now  insists  that  the  justice, 
having  entered  his  judgment,  could  not  open  it,  and  that  there- 
fore his  subsequent  proceedings  cannot  be  sustained.    Without 
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pBflsittg  upon  the  power  of  the  justice  to  open  a  judgment  ren- 
dered by  him,  it  is  sufficient  to  say  that  the  first  proceeding,  it  i$ 
conceded,  was  without  jurisdiction  and  void,  and  was  so  regarded 
by  the  parties  when  the  defendant  appeared ;  and  that  the  second 
proceeding,  which  was  regular  and  formed  the  basis  of  the  judg- 
ment appealed  from,  was  acquiesced  in  by  the  defendant,  whosd 
appearance  and  submission  conferred  jurisdiction  upon  the  jus- 
tice, even  if  he  had  no  right  to  treat  his  prenous  trial  as  a  nul- 
lity. The  judgment  in  this  Case  was  rendered  on  a  trial  of  the 
action.  Which  was  contetnplated  by  the  adjournmenti  Besided 
that,  the  objection  should  not,  under  the  circumstances,  havA 
been  taken,  and  would  not  be  regarded,  unless  the  duty  of  the 
court  required  its  coosideration.  If  the  defendant  desired^"^ 
avail  himself  of  the  error,  he  should  have  appealed  from  the  first 
judgment  He  has  waived  technicalities,  and  must  depend  upon 
the  meritSi  These  being  against  him,  the  judgment  will  not  bo 
disturbed. 
Judgment  affirmed. 


Louis  WiLKiMiNG  by  his  guardian  TVilliam  Banda,  v. 
Henet  Sohmale. 

Hie  mere  fact  that  an  action  brought  to  recover  for  a  debt  dae  an  infimt  is  pnat* 

cuted  by  a  next  friend,  instead  of  a  guardian,  will  not  rendef  a  judgment  againit 

him  upon  the  merits  void. 
Sach  an  error  in  a  district  court  can  only  be  corrected  by  an  appeaL    So  long  m 

the  jodgment  remaina  uareTersed,  H  ia  a  bar  to  any  other  actaon  fag  the  aain^ 

cauae. 

Appeal  by  plaintiff  fi-om  a  judgment  of  the  Fourth  District 
Court.  This  action  was  brought  to  recover  wages  claimed  to  be 
due  Louis  Wilkiming  as  clerk.  The  answer  contained  a  plea  of 
prior  adjudication.  The  defendant,  at  the  close  of  the  plaintiff's 
case,  produced  a  record  of  a  former  suit  on  behalf  of  the  same 
plaintiff  and  for  the  same  cause  of  action,  by  which  it  appeared 
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that  an  action  was  brought  by  the  plaintiff  in  his  own  name^ 
originally,  for  the  same  cause ;  that,  on  the  trial,  the  objection 
to  the  proceeding  on  that  account  had  been  waived,  and  a  neaA 
friend  had  been  appointed  for  the  plaintiff  by  consent^  in  whose 
name  the  suit  was  thereupon  continued ;  and  that,  at  its  con*- 
elusion,  the  court  rendered  judgment  for  the  defendant  upon  the 
merits.  This  record  was  objected  to,  upon  the  ground  that  no 
guardian  had  been  appointed  in  that  suit  for  the  infant.  The 
objection  was  overruled,  and  an  exception  taken.  The  justice 
rendered  judgment  for  the  defendant,  from  which  the  pluntiff 
appealed. 

yTames  McOay^  for  the  appellant. 

Tayhr  and  Johnson^  for  the  respondent 

Daly,  J. — It  will  not  be  necessary  to  determine  whether  the 
provisions  of  the  Code  respecting  parties  to  actions  apply  to  the 
justices'  courts  of  this  city  or  not,  as  it  is  wholly  immaterial 
whether  the  plaintiff  appeared  in  the  former  action  by  a  guardian 
or  by  a  next  friend,  as  the  error,  if  it  was  one,  would  not  affect 
the  validity  of  tiie  judgment  or  render  it  void.  It  might  be  a 
ground  for  reversing  the  judgment  for  error  in  fact,  and  as  the 
judgment  was  against  the  plaintiff,  his  remedy,  if  he  appeared 
erroneously  by  a  next  friend  instead  of  a  guardian,  was  by  tak- 
ing an  appeal  and  getting  the  judgment  reversed.  Maynard  v. 
Downer,  18  Wend,  575 ;  Bhom  v.  Burdick,  1  Hill,  180 ;  Scher^ 
merhorn  v.  Jenkins^  7  Johns.  873 ;  Gardner  v.  Holtj  Strange, 
1217 ;  King  v.  Gxfe,  id.  418 ;  Hamlin  v.  Hamlin^  Bulst  189.  But 
as  long  as  the  judgment  stood  unreversedi  it  was  a  bar  to  any 
otiier  action  for  the  same  cause. 

Judgment  aflSrmed* 
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Sidney  Oaksmith  and  Bishop  R.  Keepler  v.  James  Sutheb- 

LAND. 

The  plaintiirhas  a  Hght  to  discontinue,  on  payment  of  costs,  at  any  time  before  tiie 
time  to  reply  has  expired,  notwithstanding  the  interposition  of  a  oounter-elaim  in 
the  defendant's  answer. 

Appeal  by  plaintijfl&  from  an  order  made  at  special  term, 
allowiDg  the  plaintiffs  to  discontinue.  The  facts  appear  in  the 
opinion  of  the  court. 


R  F.  Andrews,  for  the  appellants, 
B.  Skaais,  for  the  respondent 


<■ 


Brady,  J. — ^Before  the  time  to  reply  had  expired,  the  plain- 
tiffs tendered  the  costs  which  accme  on  a  discontinuance  before 
issue  joined,  and  gave  notice  of  discontinuance  at  the  same  time. 
Subsequently,  and  before  the  period  to  reply  had  elapsed,  the 
pkiintifb  gave  notice  of  motion  for  leave  to  discontinue  this  ao« 
tion.  The  reasoning  in  Bockle  v.  Underwood  (1  Abbott,  1)  does 
not  apply,  therefore,  to  this  case,  the  counter-claim  not  having 
been  admitted  by  the  plaintifis.  The  notice  of  discoutiDuance 
and  the  tender  of  costs  was  oil  that  the  plaintiffs  were  required 
to  do,  if  the  right  to  discontinue  existed.  I  had  doubts  whether, 
when  a  counter-claim  was  set  up,  the  plaintiff  could  discontinue 
without  the  defendant's  consent^  even  within  the  twenty  days 
allowed  to  repl}',  notwithstanding  the  case  of  Seaboard  and  Hoan* 
cake  Railroad  Co.  v.  Ward  (1  Abbott,  46),  but,  on  examination 
of  the  subject,  I  am  convinced  that  the  plaintiffs  have  the  right 
absolutely.  In  this  case  I  cannot  understand  how  the  defend- 
ant's rights  can  be  prejudiced,  inasmuch  as  the  claim,  if  assigned, 
will  be  subject  to  the  equities  existing  between  assignor  and 
debtor,  and  the  debtor  may  be  examined  in  his  own  behalf,  if 
the  assignor  should  be  a  witness  for  the  assignee. 

Order  appealed  from  affirmed. 
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Henry  Blas:ehan  v.  William  MACtir. 

A  distinot  asnrtion  of  the  quillty  of »  diaitel,  made  bj  the  owner  doriiig  a  negolMi* 
tioQ  for  ito  eale,  which  it  may  be  sappoaed  was  intended  to  cause  the  aale,  and 
was  operative  in  causiDg  \%  is  sufi^ent  to  constitute  a  warnmtj. 

Whether  the  words  used  amount  to  a  warranty  or  not,  is  a  question  of  fiict,  and  the 
finding  of  a  justice  upon  the  question  will  not  be  reviewed  by  this  court,  if  there 
ia  any  evidence  to  support  it  So  held  in  an  action  for  breach  of  warranty  of  the 
soundness  of  oysters,  the  defendant's  declaration  being  that  "be  cut  holes  in  tiie 
ice  and  took  them  out  fresh ;  that  they  were  good,  and  in  good  order.^ 

Various  cases  upon  the  question,  What  Is  sufficient  to  constitute  a  warranty?  col- 
lated. 

J^efendant  cannot  avail  himself  of  the  defence,  that  he  acted  as  agent  in  making 
the  representation  or  warranty  sued  upon,  unless  he  difidoeed  the  foct  of  bis 
agency  at  the  time  of  the  transaction  out  of  which  the  suit  arises. 

Appeal  by  defendant  from  a  judgment  of  the  Fifth  District 
Court  This  action  was  brought  to  recover  damages  for  a  breach 
of  warranty  on  the  sale  of  oysters.  The  defendant,  besides  de- 
nying the  warranty,  claimed  to  have  acted  in  the  sale  as  agent 
for  the  firm  of  Mackay,  Skidmore  &  Oook.  Judgment  was  ren- 
dered for  the  plaintiff,  from  which  the  defendant  appealed.  The 
principal  question  was,  whether  the  facts  proved  showed  a  war- 
ranty. The  &ct8  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Bromley  and  Bovee^  for  the  appellant  I.  There  is  no  evi- 
dence in  this  case  to  sustain  an  action  as  for  a  false  representa- 
tion ;  because  there  is  no  evidence  that  the  defendant  knew  the 
&lsity  of  his  statement  Perry  v.  Arnyn^  1  Johns.  R  129 ;  Leon- 
ard V.  Vredenburghj  8  Johns.  E.  25 ;  JBovers  v.  Ora/l^  18  ibid.  4. 
n.  An  implied  warranty  does  not  extend  to  the  soundness  or 
quality  of  an  article,  except  in  the  case  of  provisions  for  domestic 
use^  and  not  for  merchandise.  Moses  v.  Mead^  1  Denio,  378 ;  S. 
C.  5  Denio,  617 ;  and  see  Dean  v.  ifason^  4  Conn.  E,  428 ;  Van 
Brachlin  v.  Fonda^  12  Johns.  R  468.  III.  To  constitute  an  ex- 
press warranty,  it  must  appear  that  the  affirmation  relied  upon 
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wa0  intended  as  a  warranty.  Seiaxis  t.  Wbodj  2  Caines'  B.  48 ; 
SiffeU  V.  Colffaie,  20  Jotns.  R  196;  2  Kent  Com.  479;  War- 
ing V.  MasoHj  18  Wend.  448.  IV.  On  a  sale  of  chattels,  where 
there  is  an  opportunity  for  inspection,  and  no  fraud  in  the  seller, 
«r  any  express  warranty,  the  rule  of  caveat  emptor  applies. 
Warinrf  v.  Mason,  18  Wend.  488 ;  Swett  y.  Colgate,  20  Johns. 
R  196 ;  Moses  v.  Mead,  .1  Denio,  378 ;  S.  0.  5  Denio,  617. 

F.  Byrne,  for  Ae  respondent 

Brady,  J. — ^The  proof  in  this  case  establishes  a  warranty  of 
file  soundness  of  the  oysters.  The  respondent  said,  during  the 
negotiation  for  the  purchase,  "  If  the  oysters  were  not  good  b^ 
did  not  want  them,"  to  which  the  appellant  answered,  that  "  he 
cut  holes  in  the  ice,  and  took  them  out  fresh ;"  and  the  respond- 
ent then  said  be  did  not  want  them  if  they  were  not  fresh.  No 
principle  is  better  established  than  that,  to  constitute  a  warranty, 
it  is  not  necessary  that  express  words  of  warranty  should  be 
used.  Chapman  v.  Murch,  19  John.  290;  Swett  v.  Colgate,  20 
J.  R.  203;  Oneida  MarCg  Society  v.  Lawrence,  4  Cow.  440; 
Roberts  v.  Morgan,  2  Cow.  488 ;  1  Parsons  on  Contract*?,  463, 
and  cases  cited ;  1  Smith's  Leading  Cases,  264,  265.  A  distinct 
a^ertion,  or  affirmation  of  quality,  made  by  the  owner  during  a 
negotiation  for  the  sale  of  a  chattel,  which  it  may  be  supposed 
was  intended  to  cause  the  sale,  and  was  operative  in  causing  it^ 
will  be  regarded  as  implying  or  constituting  a  warranty.  Par- 
sons, supra,  168. 

And  again,  "  Any  aflSrmation  of  the  quality  or  condition  of 
tiie  thing  sold  (not  intended  as  matter  of  opinion  or  belief), 
made  by  the  seller  at  the  time  of  sale,  for  the  purpose  of  assuring 
the  buyer  of  the  truth  of  the  fact  stated,  and  inducing  him  to 
make  the  purchase,  if  so  jeceived  and  relied  on  by  the  purchaser, 
is  an  express  warranty.  See  cases  cited  to  sustain  this  doctrine 
in  note  "o"  in  Parsons,  supra,  463.  And  again  the  rule  cited 
from  Peake  on  Evidence,  and  approved  in  Chapman  v.  Murch^ 
supra,  is  stat^^d  as  follows :  "  In  general,  any  representation  made 
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by  the  defendant  of  the  state  of  the  thing  sold,  at  the  time  of 
the  sale,  will  amount  to  a  warranty."  Bat  whether  the  word^ 
used  amount  to  a  warranty  is  a  question  of  fact  for  the  jury. 
Duffee  V.  Mason^  8  Cow.  25;  Whitney  v.  J^Ulon^  11  Wend.  411» 
And  the  justice  seems  to  have  found  in  this  case  that  they  did» 
This  finding  cannot  be  disturbed.  It  is  sustained  by  the  evi- 
dence and  the  law.  The  respondent  did  not  want  the  oysters 
if  they  were  not  good  and  fresh ;  and  the  appellant  said  "he  cul 
holes  in  the  ice,  and  tcok  them  out  fresh."  He  said,  also,  tha^ 
"they  were  goody  and  in  good  order.^^  These  statements  were 
direct  affirmations  of  their  soundness,  and  operated  to  induce 
their  purchase.  It  was  what  the  respondent  wished,  and  being 
^us  assured,  bought  at  once.  It  would  seem,  also,  that  he  had^ 
on  a  former  occasion,  made  a  purchase  of  oysters  that  did  not  suit 
him,  and  stated  that  he  did  not  want  the  lot  then  under  consider- 
ation if  they  were  like  the  last,  and  was  assured  that  they  were 
not  The  finding  that  these  circumstances,  with  the  statements 
of  the  appellant  already  mentioned,  amounted  to  a  direct  affirm* 
ation  of  their  soundness,  is  a  conclusion  not  to  be  resisted. 

It  is  said,  by  the  appellant,  that  tliere  is  no  evidence  identify^ 
ing  the  article  sold  by  him  to  the  respondent  as  the  article 
alleged  to  be  bad.  This  is  not  the  fact.  The  witness  Sullivan 
testified  that  some  were  sent  away,  the  same  day  on  which  the 
purchase  was  made,  to  different  oyster  saloons,  and  some  within 
an  hour,  and  that  they  were  discovered  to  be  bad  the  next  morn- 
ing. Eeed,  the  cartman,  testified  that  he  took  some  of  them  to 
customers,  and  the  next  morning,  when  he  went  with  others,  the 
customers  "  ordered  him  to  take  them  back,  they  being  bad." 
Then  follows  the  testimony  of  several  customers,  who  testified 
that  they  received  a  bad  lot  of  oysters  about  the  time  of  the 
alleged  purchase  and  delivery  by  lleed.  No  other  bad  oystem 
appear  to  have  been  received  by  theni  about  that,  or  at  any 
other  time.  It  also  appears,  from  Sullivan's  testimony,  that  most 
of  the  oysters  were  spoiled.  1'herefore  it  cannot  be  denied  that 
there  was  some  testimony  on  the  subject  of  identity ;  and  when 
there  is  testimony  even  of  so  doubtful  a  character  as  to  justify  a 
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finding  either  way,  the  judgment  of  the  justice,  or  the  verdict  of 
t  jorjr,  is  conclusive,  unle&s  clearly  against  the  weight  of  evi* 
deMe.  I  think  that,  both  as  to  identity  and  quality,  there 
it  nothing  to  warrant  us  in  disturbing  the  finding  of  the  court 
below. 

In  reference  to  the  alleged  agency  of  the  appellant^  it  is  suffi- 
dent  to  say  that  he  dealt  with  the  respondent  as  a  principal,  and 
not  having  disclosed  his  agency,  the  action  was  well  brought 
•gainst  him. 

Judgment  a£^med. 


WiLUAM  Pkrkgo  v.  Henby  Purdy. 

tnierei.  iu  an  action  for  goods  sold  and  delivered  to  defendant,  upon  his  written  or* 
dor,  the  plaintiff  proved  an  admission  by  the  defendant,  that  the  signature  to  the 
order  for  the  goods  was  his,  but  it  appeared  lliat  ilie  defendant,  at  tlie  same  tunc^ 
added  tiiat  the  goods  were  delivered  on  a  credit  which  had  not  expired.  Heid, 
tliat  the  whole  admission  must  be  taken  togctlicr. 

fhere  being  no  testimony  in  the  case,  but  the  defendant's  admission,  to  charge  liim 
M  drawer  of  the  order,  a  judgment  for  the  plaintiff  was  reversed  as  agahut 
evidenee. 

The  general  rule  in  such  coses  is,  that  the  whole  of  the  admission  must  be  taken 
together;  and  if  there  is  no  evidence  in  the  cause  which  contradicts  the  part 
which  discharges  the  defendant's  liability,  that  portion  cannot  be  dlsr^arded. 
Part  cannot  be  taken  and  part  rejected. 

Arr£AL  from  a  judgment  of  the  Third  District  CJourt.  This 
muB  au  actiou  for  goods  sold  and  delivered,  upon  a  written 
order  signed  by  the  defendant.  To  prove  the  signature,  the 
plaintiff  relied  wholly  on  an  admission  of  defendant  It  appeared, 
liowever,  by  the  cross-examination  of  the  witness,  who  testified 
Id  this  admission,  that  at  the  time  when  defendant  made  it,  ha 
also  said  that  the  goods  were  purchased  on  time ;  that  he  was 
to  have  them  on  a  four  months'  credit ;  and  that  the  credit  had 
not  expired. 


270  COURT  OP  COMMON  PLEAS. 

Perego  v.  Pardy. 

The  action  was  commenced  in  leas  than  four  months  ficom  the 
sale. 

The  defendant's  oounsel  moved  to  dismiss  the  complaint,  which 
motion  was  dented.  Judgment  was  rendered  for  the  plaintiff 
from  which  defendant  appealed^ 

W.  C.  Carpenter^  ferihe  appeUant 

B.  D,  Wisner^  for  the  respondent 


# 


Ingraham,  First  Judge.— Upon  the  trial  of  this  canse,  the 
defendant's  admission  was  received,  that  the  signature  to  the 
Of  der  for  the  goods  on  which  the  action  was  founded  was  his, 
but  he  at  the  same  time  added,  that  the  goods  were  delivered 
on  four  months'  credit,  and  that  the  credit  had  not  expired.  The 
justice  disregarded  the  latter  part  of  the  admission,  and  ren- 
dered judgment  for  the  plaintiff. 

The  general  rule  is,  that  the  whole  admission  must  be  taken 
together,  and  if  there  is  no  evidence  in  the  cause  to  contradict 
the  portion  which  discbarges  the  liability,  it  cannot  be  disre- 
garded. 

In  Cai^ver  v.  Tracy  (3  J.  R.  427),  the  court  said,  the  whole  con- 
versation must  be  taken  together.  The  plaintiff  could  not  take 
one  part  and  reject  the  other. 

In  Wailing  v.  Toll  (9  J.  E.  141),  the  court  said,  the  plain- 
tiff relying  upon  the  defendant's  confession,  that  confession  must 
be  taken  altogether. 

In  Fenner  v.  TjCwis  (10  J.  R  88),  the  judge  said,  if  you  will 
examine  as  to  the  confession  of  a  party,  you  must  take  the  whole 
confession  together. 

In  dedit  v.  Brown  (10  J.  R  865),  the  defendant's  confession 
contained  a  justification,  and  the  court  said,  there  was  no  proof 
to  charge  the  defendant,  except  his  own  confession,  which  the 
jury  ought  to  have  taken  together,  and  not  have  chained  him 
wiih  doing  the  injury,  without  giving  due  weight  to  what  he 
said  at  the  same  time  in  justification.    See  also  15  J.  R  229. 
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This  role  was  sanctioned  by  the  Court  of  Appeals,  in  Lard  y. 
Payne  (4  Comstock,  247),  where  it  was  held,  that  a  party,  seeking 
to  make  his  adversary's  books  evidence  in  his  &vor,  cannot  do  so 
without  taking  the  whole  account  together.  It  is  added  in  that 
case,  ^'  the  accounts  are  received  in  like  manner  as  the  oral  admis- 
sons  of  the  party,  the  whole  of  which  or  none  must  be  received. 
The  defendant  is  concluded  by  it^  unless  he  wholly  disproves 
the  items." 

It  is  true  that,  under  such  drcumstanoes,  the  whole- admission 
is  not  entitled  to  the  same  degree  of  credit.  Uncontradicted,  it 
must  be  believed,  but  the  adverse  party  may  show  by  other 
evidence  that  such  discharging  matter  is  not  true,  or  offer  &cts 
tending  to  discredit  it  with  the  jury,  and  then  and  only  in  suclw 
cases  may  they  disregard  it. 

There  was  no  evidence  in  this  case  but  the  defendant's  admis- 
sion to  charge  him  as  the  drawer  of  the  order,  and  there  was 
nothing  which  warranted  the  jury  in  disbelieving  the  assertion 
made  by  him,  at  the  same  time,  that  the  goods  were  sold  op 
credit 

Judgment  reversed. 


The  PEorLE  op  the  State  op  New  York  v.  Mabioit 
'    Deming. 

An  action  to  recover  a  penalty  for  a  violation  of  the  law  of  184*7,  coDceming  tho 
pilotago  of  vessels  in  the  East  River  at  Holl  Gate,  sboold  be  prosecuted  in  the 
name  of  the  master  warden  of  the  port  of  New  York,  and  not  in  the  name  of  tho 
people  of  tho  state. 

It  is  an  invariable  rule  of  construction,  in  renpect  to  the  repealing  of  slntutea  by 
implication,  that  the  earliest  act  remains  in  force,  unless  manifestly  inconsistent 
with  and  repugnant  to  n  subsequent  act  upon  the  subject,  or  unless  in  the  last  act 
express  notice  is  taken  of  the  former  one,  plainly  indicatmg  an  intention  to  ab- 
rogate it 

X  repeal  of  a  statute  by  implication  is  not  favored ;  on  tho  contrary,  courts  are 
bound  to  ui»hold  the  prior  law,  if  tho  two  acts  may  well  subsist  togetlier. 
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Appeal  by  plaintiflFs  from  a  judgment  of  the  Second  District 
Court.  This  was  an  action  to  recover  a  penalty  of  thirty  dollarB, 
for  a  violation  by  tbe  defendant  of  the  ninth  section  of  the  act  of 
1847,  concerning  the  pilotage  of  vessels  in  the  East  River.(a) 
The  justice  dismissed  the  complaint,  upon  the  ground  that  the 
action  should  have  been  brought  by  the  master  warden  of  the 
port  of  New  York.    The  plaintiffe  appealed. 

A.  Oahejf  Hall,  for  the  appellants. 

J).  IfclIaJion,  for  the  respondent. 

Brady,  J. — The  justice  dismissed  the  complaint,  npon  the 
.ground  that  the  action  should  have  been  commenced  in  the 
name  of  the  master  warden  of  the  port  of  New  York;  and 
although  a  variety  of  questions  have  been  elaborately  dis- 
cussed, it  is  only  necessary,  for  the  purpose  of  determining 
this  appeal,  to  pass  upon  the  correctness  of  the  judgment  pro- 
nounced by  ihe  justice,  for  the  reason  assigned  by  him.  It  has 
not  been  considered  necessary  to  present  a  review  of  the  various 
statutes  referred  to  in  the  alignments  submitted,  for  the  rea- 
sons which  will  be  stated.  Leaving  the  earlier  legislative  enact- 
ments, and  commencing  with  the  act  of  1880,  will  give  us  all 
that  is  requisite  to  the  investigation  of  the  question  involved. 
The  majority  of  the  acts  are  amendatory  of  preceding  acts,  and 
such  is  the  fact  in  relation  to  the  act  of  1830,  which  is  desig- 
nated "An  act  to  amend  the  act  passed  February  19,  1819, 
relative  to  the  port  wardens,  harbor  masters  and  pilots  of  the  port 
of  New  York."  It  contains  no  repealing  clause,  but,  by  sec- 
tion 2  provides  that,  "  if  any  person  other  than  a  branch  or 


(a)  That  section  reads  as  follows :  "  If  any  person  other  than  a  Tlell  (late  pflo^  or 
one  of  the  crew  of  tbe  vesself  shall  pilot  for  any  other  person  any  vessel  of  any  de- 
scription through  ftie  channel  of  the  East  River  commonly  called  Hell  Gate,  or 
board  such  vessel  for  that  purpose,  or  offer  to  pilot  any  vessel,  ho  shall  forfeit  and 
pay  the  sum  of  thirty  dollars  for  every  such  offence;  or,  on  conviction  thereof  b« 
deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  as  such.**  Acts  of  184T| 
chap.  69,  §  9,  p.  75. 
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liocDsed  pilot  shall  pilot  for  any  other  person  any  vessel  of  any 
description  through  the  East  River,  commonly  called  IleU  Gate, 
or  board  such  vessel  for  that  purpose,  he  shall  forfeit  and  pay 
the  sum  of  thirty  dollars  for  every  such  offence,  to  be  sued  for  and 
recovered  in  the  name  of  the  master  warden  of  the  port  of 
New  York;"  and  then  directs  that,  when  so  recovered,  it  shall 
be  deposited  in  the  savings  bank,  and  constitute  a  charitable 
fund,  to  be  disposed  of  for  the  benefit  of  indigent  widows  and 
orphan  children  of  deceased  East  River  pilots,  under  the  direc- 
tion of  the  board  of  wardens. 

Here,  then,  is  the  penalty  to  be  recovered,  the  person  in  whoBQ 
name  it  shall  be  sued  for,  and  the  disposition  to  be  made  of  it 
when  recovered,  expressly  provided  for  beyond  all  question-|^ 
peradventurc.  Then  follows  the  act  of  1832,  the  tenth  section 
of  which  contains  the  same  penalty  for  the  same  cause,  but  is 
silent  as  to  the  person  by  whom  it  shall  be  sued  for ;  yet,  in  the 
eleventh  section,  we  find  that  the  half  pilotage  authorized  by  law 
to  be  collected,  when  a  pilot  shall  be  refused,  shall  be  sued  for 
and  recovered  in  the  name  of  the  master  warden  of  (he  port  of  New 
Fori— a  provision  which  was  omitted  in  the  act  of  1830,  section 
8,  relating  to  that  subject,  providing  only  that  it  should  h^paid 
over  to  the  master  warden.  Thus  we  perceive  that  the  name  in 
which  the  penalty  of  thirty  dollars  shall  be  sued  for  is  omitted 
in  section  ten  of  the  act  of  1882,"  and  supplied  by  section  eleven 
as  to  half  pilotage,  which  was  omitted  in  act  of  1830 ;  and,  by 
section  twelve,  all  such  acts  or  parts  of  acts  as  are  inconsiateni 
uritli  the  provisions  of  Hie  act  are  declared  to  be  repealed.  Then 
Ibllows  the  act  of  1841,  amendatory  of  the  act  of  1832,  which,  by 
the  sixth  section,  repeals  such  parts  of  the  sixth,  seventh,  ninth 
and  tenth  sections  of  the  act  amended  as  are  inconsistent  with  it 
There  Is  nothing  in  this  act  which  affects  the  penalty  of  thirty 
dollars  above  mentioned,  and  it  remains  undisturbed  by  this  stat* 
ute  in  any  manner  whatever. 

Then  follows  the  act  of  1847,  under  which  the  penalty  in  this 
action  is  prosecuted.  The  ninth  section  provides  for  the  penalty 
of  $30,  for  the  same  cause  stated  in  the  act  of  1880,  but  omits  to 
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provide  in  whose  name  it  shall  be  sued  for,  and  to  what  purpose 
it  shall  be  appropriated  when  collected.  The  eleventh  section 
repeals  all  such  acts,  or  part  of  acts,  as  are  inconsistent  with  the 
provisions  of  the  act ;  and  upon  these  two  sections^  in  connection. 
with  the  other  statutes  referred  to,  depends  the  question  under 
review. 

A  mere  change  of  phraseology  in  a  revision  of  the  statute  will 
not  be  deemed  to  alter  the  law,  unless  it  evidently  appears  that 
such  was  the  intention  of  the  legislature.  Ex  parte  Brown^  21 
Wend.  316 ;  In  the  matter  of  Theriat  v.  Hart,  2  Hill,  380,  and 
note  b. 

In  construing  a  statute,  the  intention  of  the  legislature  should 
fcj^followed,  wherever  it  can  be  discovered,  although  the  con- 
struction adopted  seem  contrary  to  the  letter  of  the  statute.  Chris 
wold  V.  National  Ins.  Cb.,  8  Cow.  89 ;  15  J.  R.  380 ;  Crocker  v. 
Crane,  21  Wend.  211. 

The  invariable  rule  of  construction,  in  respect  to  the  repealing 
of  statutes  by  implication,  is,  that  the  earliest  act  remains  in  force, 
unless  the  two  are  manifestly  inconsistent  with  and  repugnant  to 
each  other,  or  unless  in  the  latest  act  some  express  notice  is  taken 
of  the  former,  plainly  indicating  an  intention  to  abrogate  it.  JBowen 
V.  Lease  J  6  Hill,  225.  Hence  a  repeal  by  implication  is  not 
fiivoreil ;  on  the  contrary,  courts  are  bound  to  uphold  the  prior 
law,  if  the  two  acts  may  well  subsist  together.  Dr.  Foster's  case,  11 
Cow.  63;  Weston's  case,  Dyer,  347;  10  Mod.  118;  Bac.  Abr. 
statute  (D);  Dwarris,  673  to  675.  Applying  thcs;)  principles 
to  the  case  in  hand,  we  have  little  difficulty  in  arriving  at 
the  conclusion  that  the  justice  was  right,  and  that  the  acioa 
should  have  been  brought  in  the  name  of  the  master  warden  of 
the  port  of  New  York.  It  must  be  borne  in  mind,  that  by  tho 
act  of  1830,  the  action  is  to  be  brought  in  tho  name  of  the  mas- 
ter warden.  The  tenth  section  of  the  act  of  1832,  which  relates 
to  the  same  subject  and  penalty,  omits  any  provision  on  the  sub- 
>ject  of  the  person  in  whose  name  the  suit  is  to  be  brought,  and 
ihere  is  therefore  nothing  on  that  subject  in  tlie  act  of  1830  in* 
consistent  with  it.    The  same  remark  applies  to  ilic  act  of  LS41, 
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wluch  contains  nothing  on  tbe  sabject  and  the  same  to  the  act 
o£  1847,  which  preserves  the  penalty  but  does  not  provide  in 
whose  name  the  action  shall  or  may  be  bronght.  There  is  nothing,. 
Iherefore,  in  the  act  of  1847  inconsistent  with  that  part  of  the  act 
of  1880,  which  gives  the  right  of  action  to  the  master  port  war-'' 
den.    The  two  statutes  shall  stand  together,  and  both  have  effect, 
if  possible,  for  the  law  does  not  fevor  repeals  by  implication,  and, 
all  acts  in  pari  materia  should  be  taken  together  as  if  they  were 
one  law.     Bowen  v.  Lease,  supra ;  McCartee  v.  Orphan  Asylum^ 
9  Cow.  847.    There  was  no  repeal  in  express  terms  of  that  part, 
of  the  act  of  1830,  and,  if  repealed  at  all,  it  was  repealed  by  im- 
plication  only,  which  the  law  does  not  fiivor,  as  we  have  seep^: 
In  the  repealing  clauses  of  the  various  acts  to  which  referefij|ft* 
has  been  made,  such  acts  and  parts  of  acts  only  as  are  inconsistent^ 
are  affected,  and  this  has  an  important  bearing  in  considering  the; 
intention  of  the  legislature.     That  intention  is  manifest  in  thd' 
phraseology  adopted,  and  die  repeals  of  parts  of  acts  not  incon* 
ffistent  with  the  act  passed  cannot  be  interpreted  to  repeal  parts* 
of  acta  which  are  perfectly  consistent  with  it,  and  the  intention- 
must  prevail,  sis  we  have  seen,  even  if  such  a  construction  must 
result^  which  is  not  the  case  here,  as  would  seem  contrary  to  the 
letter  of  the  statute.    Crocker  v.  Crave,  supra.    Because  a  thin^ 
within  the  intention  is  as  much  within  the  statute  as  if  it  were 
within  the  letter,  and  a  thing  within  the  letter  is  not  within  the 
statute  if  contrary  to  the  intention  of  it.    The  People  v.  The  Uticot 
Ins.  Co^  15  J.Il.  858.  We  think,  therefore,  that  the  act  of  1830,, 
relative  to  the  name  in  which  the  penalty  should  be  prosecuted,^ 
remains  in  full  force  and  effect;  that  the  justice  was  right^  and 
that  the  judgment  of  dismissal  must  be  affirmed* 
Judgment  affirmed. 
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Spenoe  t.  Beok. 


WiLLIAU  J.  SP£NC£  V.  CXRh  BBCK* 

On  tho  bearing  of  an  appeal  from  a  district  oonrt,  the  refcorn  of  the  JntUoe  eaonol 
be  oontradicted  or  impeached  bjr  affidavit.  It  ia  conclusive  in  respect  to  the 
statements  contained  in  it 

If  a  return  is  erroneous,  it  can  on!/  be  corrected  l^  a  motion  to  the  ooort 

Appeal  by  defendant  from  a  judgment  of  tfae  First  Distrid 
Court,  entered  by  default  On  tbe  return  day  of  the  8ummon«^ 
in  .this  case,  the  defendant  failed  to  appear  until  after  the  cause 
WM  called,  and  it  was  adjourned  to  the  25th  of  June,  1856.  Oa 
tlwTt  day  the  defendant  was  late,  and  did  not  enter  the  court 
room  until  after  the  cause  had  been  taken  up,  and  the  justice 
had  just  finished  taking  the  testimony  of  the  plaintififs  witness. 
The  appellant  submitted,  on  the  appeal,  with  the  return,  an 
affidavit  that  the  justice  refused  to  inform  him  of  the  nature  of 
the  plaintiflTs  complaint,  or  communicate  to  him  what  had  been 
the  testimony  of  the  witness,  though  he  gave  him  leave  to  cross- 
examine  tbe  witness,  which  he  was  unable  to  do,  not  knowing 
the  nature  of  the  testimony  or  of  the  complaint.  The  return  and 
the  respondent's  affidavit  stated  that  the  defendant  demanded 
to  see  the  complaint,  that  the  justice  stated  its  contjents  to  him, 
and  also  stated  the  testimony  to  him,  but  that  he  refused  to  hand 
him  the  complaint  itself,  as  he  was  using  it  in  the  trial ;  that  the 
defendant  and  his  attorney  thereupon  went  away  again,  and  judg* 
ment  was  rendered  for  the  plaintiflF. 

JL  n.  Sliannon^  for  the  appellant 

2>.  JEwins,  for  the  respondent 

Ikgb  iHAM,  First  Judge.— None  of  tbe  gronndi^  stated  in 
the  notice  of  appeal,  appear  in  the  return,  but  aro  oontradicted 
by  it.  Wc  can  never  suffer  a  return  to  be  impeached  by  affi- 
davit   If  the  return  is  erroneous,  it  must  be  oorrccted  by  motion 
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to  the  oourt.  On  the  appeal  we  are  governed  by  the  statemenfB 
contaiDcd  therein^ 

The  justice  states  that  he  orally  communicated  to  the  party 
the  complaint^  and  offered  to  permit  him  to  cross-examine  the 
witness^  but  that  the  defendant  refused  and  left  the  court 

If  the  ficts  sworn  to  by  the  appellant  had  been  returned  bj 
the  justice  as  occurring  on  the  trial,  the  judgment  could  not  be 
sustaiiicdy  but  we  are  concluded  by  the  return. 

Judgment  aflirmed. 


i 

Jaxeb  Lee  and  Benjamin  C.  Lee  v.  James  Ainslee  ani 
John  J.  Hicks. 

An  appeal  wifl  be  ent«r(a2Ded  irom  an  order  graoting  Judgment  on  aceonnt  of  Hm 

friyolounieas  of  a  demurrer,  taken  before  the  entry  of  judgment  thereoiL 
A  complaint  is  sufficient  wliich  alleges  everything  which  tiie  plaintiff  would  b» 

required  to  prove  at  the  trial. 
In  a  complaint  upon  a  promissory  note,  an  averment  that  the  note,  "  before  the  mato* 

rity  thereof  and  for  value  received,  lati-AiUy  came  into  the  poMesskni  of  the  plain* 

liffla^**  is  a  luflkieot  averment  of  ownership  and  title. 

Appeal  from  an  order  granting  judgment  on  account  of  the 
fiivolou8De88  of  a  demurrer.  The  complaint  in  this  case  waa 
upon  a  promissory  note.  It  averred  the  making  of  the  note  by 
the  defendant  Ainslee,  the  indorsement  of  it  by  the  defendant 
Hicks,  the  presentation  for  payment,  non-payment,  protest  and 
notice  thereof  The  complaint  did  not  state  any  delivery  of  the 
note  to  the  plaintiflfs,  nor  did  it  contain  the  allegation  that  they 
were  the  lawful  owners  and  holders  thereof,  but  it  alleged  '^  that 
said  note  so  indorsed  before  the  maturity  thereof,  and  for  value 
receivedi  lawfully  came  into  the  possession  of  these  plaintiff." 
The  defendants  demurred  to  the  complaint,  on  the  ground  that 
it  did  not  state  facts  sufBcicnt  to  constitute  a  cause  of  action* 
On  the  plaintiffs'  motion,  a  judgment  was  ordered  on  account  of 
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vtbe  Mvolousnesa  of  the  demurrer,  and  from  the  order  on  vpfeA 

was  taken  before  the  entry  of  judgment  thereon, 

V 

Dean  and  Townsend,  for  the  appellants.  The  complaint 
does  not  show  that  the  note  was  indorsed  to  or  delivered  to 
%he  plaintifl&  or  any  other  person.  Chitty  on  Bills,  130  to 
'139;  18  How.  Pr.  R  113.  See  Caswell  v.  BushneU,  14  Barh. 
896.  An  averment  that  it  lawfully  came  into  the  plaintiflb' 
possession  is  not  sufficient  for  the  court  to  infer  therefrom 
that  they  are  the  owners  of  the  note.  An  allegation  that  the 
plaintiff  is  the  owner,  or  some  equivalent  allegation,  is  necessary. 
Ciode,  §  111 ;  Snyder  v.  White,  6  How.  Pr.  E.  321 ;  Temple  v. 
Mjntray^  ibid  829 ;   Qenesee  Mutual  Ins.  Co.  y.  Monyhen^  5  ibid. 

ilcChmn  &  Moncrief,  for  the  respondents.    I.  A  decision  of 
^e  court,  granting  judgment  for  frivolousDeas  of  a  demuner 
or  other  pleading,  is  a  judgment  and  not  an  order.    No  appeal 
lies  from  such  decision.    Judgment  must  first  actually  te  en- 
tered brfore  an  appeal  can  be  taken.    Bentky  v.  Jones^  4  How. 
Pr.  R.  885 ;  King  v.  Stafford,  5  ibid.  80 ;  Bruce  v.  Pinekney,  8 
ibid.  397 ;  Lewis  v.  Acker,  ibid.  414;  King  v.  Stafford,  6  ibid.  127; 
Bauman  v.  N.  Y.  Central  R  R.  Co.,  10  ibid.  218 ;  Martin  r.  Ka- 
'Oouse,  2  Abbot's  E.  890 ;  §  247,  Code. 
'    11.  The  complaint  is  sufficient.    (1.)  It  alleges : — 
'    1.  Making  and  indorsing  of  note  by  defendant  Ainslee. 
*     2.  That  defendant  Hicks  indorsed  the  same  before  its  maturity. 

8.  That  the  note  before  maturity,  and  indorsed  as  aforesaid, 
came  into  the  possession  of  the  plaintiiflfe.  This  is  sufficient  to 
Establish  plaintiffs'  title.  Taylor  v.  Carberrie,  8  How.  Pr.  R  885 ; 
"Bank  of  LowviUe  v.  Edwards,  11  ibid.  216 ;  Okappd  v.  BisseU,  10 
'ibid.  274 ;  Miichell  v.  Hyde,  12  ibid.  460. 

(2.)  It  alleges  :— 
*"  1.  Dae  presentment  at  maturity. 

2.  Non-payment. 

8.  Due  notice  of  those  facts  to  Hicks,  as  such  indorse?. 
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^^is  is  sufficient  to  liold  the  indorser.  Salman  v.  Weider^  6 
How.  P^.  R  6 ;  Ohappel  v.  Bissdl,  10  ibid.  274;  Woodbury  r. 
Sackrider,  2  Abbott's  Pr.  R.  402  ;  §  162,  Code. 

(8.)  It  alleges  that  the  whole  of  said  note  is  due,  no  pari 
thereof  having  been  pcdd.  This  is  sufficient  to  admit  evidence 
of  (bat  fact 

in.  The  complaint,  stating  a  cause  of  action  against  defend- 
ant Ainslee,  cannot  be  held  bad  on  joint  demurrer  by  both 
defendants,  upon  the  ground  that  it  docs  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  WoocRmry  v.  Sackrider^  2  Abbott's 
Pr.  R  402. 

Ingraham,  First  Judge. — This  is  an  appeal  from  an  orttsr 
granting  judgment  for  the  frivolousness  of  a  demurrer. 

It  is  objected  that  the  judgment  must  first  be  entered  before 
an  appeal  can  be  taken,  but  wo  have  been  in  the  practice  of 
treating  such  appeals  as  properly  from  an  order,  and  that  to 
review  it,  we  could  do  so  as  an  order,  and  not  as  upon  a 
judgment.  There  have  been  various  and  conflicting  decisions 
on  this  point.  I  see  no  harm  to  arise  from  adhering  to  our  for* 
mer  practice,  and  to  the  losing  party  the  expense  is  less. 

Whether  or  not  the  complaint  is  good,  depends  upon  the  an- 
swer to  the  question,  whether  it  contains  allegations  of  everything 
that  the  plaintiff  would  have  to  prove  on  the  trial  to  sustain  his 
action. 

In  such  an  action  he  must  prove  his  possession  or  title,  the 
signature  of  the  makers  and  indorsers,  the  demand  and  notice  of 
non-payment,  and  the  amount  due  thereon  for  principal  and  in- 
terest. These  facte  would  entitle  the  plaintiff  to  recover,  and 
they  are  all  averred  in  the  complaint.  It  is  not  necessary  for 
the  plaintiff  to  aver  that  the  payee  delivered  the  note  to  him, 
under  the  present  system  of  pleading.  He  is  required  to  state 
the  facts  as  they  exist,  and  the  old  system  of  pleading  which 
fdlowed  the  truth  to  be  shown  under  a  fictitious  statement  can 
no  longer  be  required. 

The  cases  referred  to  all  assume  that  the  allegation  in  the 
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eomplaint,  that  the  plaintiff  is  the  lawfal  holder  of  the  note, 
when  denied,  forms  a  material  issue.  The  Avords  used  in  this 
complaint  are,  that  the  note  lawfully  came  into  the  possession  of 
the  plaintiff  for  value  received.  This  is  equivalent  to  the  other 
form  of  alleging  title.  The  demurrer,  admitting  that  the  note 
came  lawfully  to  the  plaintifSi'  possession  for  value  received^ 
admits  thereby  title. 

We  think  the  demurrrer  is  frivolous,  and  that  the  complaint 
shows  a  good  cause  of  action. 

Order  appealed  from  affirmed. 


Michael  Gabvey  t;.  The  Camden  and  Ambot  Bailboad 

Company. 

In  an  action  against  a  common  carrier,  to  reoover  the  Tolne  of  a  trunk  and  contents 

entniflted  to  faim  by  a  passenger,  it  is  not  necessary  to  show  a  demand  of  the 

trunk  nnd  a  refusal  by  the  carrier  to  deliver  before  suit  brought^  where  ft  appears 

on  the  trial  that  the  trunk  has  been  lost 
In  such  a  case,  proof  of  delivery  and  loss  is  prima /octe  sufficient  to  entitle  the  plun- 

tiff  to  recover. 
The  cases  reviewed  wherein  formerly  a  plaintiff  was  permitted  to  testify  in  snp- 

port  of  his  claim  for  lost  baggage. 
The  provisions  of  the  general  railroad  law  of  this  state,  passed  in  1860,  respecting 

actions  for  the  recovery  of  lost  baggage,  do  not  apply  to  foreign  corporations,  but 

are  limited  to  companies  formed  under  that  law. 

Appeal  by  defendants  from  a  judgment  of  the  First  District 
Court 
The  facts  sufficientl  j  appear  in  the  opinion. 

Camhridje  Livingston^  for  the  appellants. 

Mondl,  Willard  and  Anderson^  for  the  respondent 

Brady,  J.— This  action  was  brought  to  recover  the  value  of 
a  trunk  and  contents,  delivered  to  the  defendants  at  the  city  of 
New  York  by  the  plaintiff^  when  he  engaged  a  passage  over 
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their  road  to  the  city  of  Philadelphia.  The  proof  of  the  deliv- 
ery of  the  trunk  and  of  ite  loss  was  sufficient  prima  facie  to  throw 
the  burden  of  proof  on  the  defendants  to  discharge  them  from 
liability.  Miller,  who  was  in  their  employment,  states  that  he 
checked  the  trunk  at  the  city  of  New  York,  gave  the  check,  or 
certificate  annexed  to  the  return,  to  the  plaintiff,  and  that  the 
trunk  was  lost.  This  is  the  only  testimony  on  these  subjectSi 
except  that  of  the  plaintiff,  who  was  examined,  the  defendants 
objecting.  The  proof  that  the  trunk  was  not  delivered  by  the 
defendants  would  be  insufficient,  were  it  not  for  the  statement  of 
the  defendants'  servant  that  it  was  lost  That  circumstance  ren* 
deied  its  delivery  impossible,  and  dispenses,  in  my  opinion,  with 
the  necessity  of  any  other  evidence  on  that  subject.  A  demai^ 
and  refusal  are  only  evidence  of  conversion,  and  may  be  rebut- 
ted by  proof  showing  that  a  compliance  with  the  demand  was 
impossible.  Ilill  v.  (hvell^  1  Comstock's  R  522.  At  all  events,  no 
motion  to  dismiss  the  complaint  was  made,  upon  the  ground  that 
so  demand  had  been  proved ;  and  the  objection  taken  on  the 
appeal  is  not  that  there  was  no  demand,  but  that  there  was  not 
sufficient  evidence  to  establish  that  the  trunk  was  not  delivered 
by  the  defendants.  That  it  was  lost,  as  appears  by  the  testimony 
of  the  defendants'  agent,  answers  that  objection.  The  difficuUies 
in  the  case,  however,  are  presented  by  the  examination  of  the 
plaintiff,  to  prove  the  contents  of  the  trunk  and  their  value. 

An  exception  to  the  general  rule,  that  a  party  cannot  be  a  wit- 
ness in  his  own  behalf,  is  stated  in  Phillips  on  Evidence  (Cow.  & 
Hill's  Notes),  vol.  1,  p.  70,  and  arose  in  an  action  against  a  hun- 
dred, on  the  statute  of  Winton,  where  a  party  robbed  (the  plain- 
tiff) was  allowed  to  prove  the  robbery  and  amount  of  loss,  "from 
necessity,  on  default  of  other  proof."  2  Roll.  Abr.  686 ;  Bull. 
N.  P.  289 ;  1  Atk.  37,  38.  See,  also,  1  Greenleaf 's  Ev.  §  348, 
and  notes,  where  some  of  the  cases  on  the  subject  are  collated, 
Greenleaf  states  the  rule  to  be,  that  *'  the  oath  in  Uiem  is  admitted 
in  two  classes  of  cases :  first,  where  it  has  been  already  proved 
that  the  party  against  whom  it  is  offered  has  been  guilty  of  some 
fraud  or  oihcr  tortious  or  unwarrantable  act  of  intermeddling 
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with  the  pkintiff's  goods^  and  no  other  evidence  can  be  had  of 
the  amount  of  damage ;  and,  secondly,  where,  on  general  grounds 
of  public  policj,  it  is  deemed  essential  to  the  purposes  of  justice," 
citing  Tait  on  Evidence,  280.  But  it  would  seem  ihat  the  evi« 
dence  was  admitted  in  odium  spoUaioris.  Anon.,  cited  per  Lord 
Keeper,  in  East  India  Co.  v.  JEvans  (1  Yern.  308),  and  except  in 
tfie  anoymous  case,  coram  Montague,  B.  (12  Yin.  Abr.  24,  Wit> 
nesses,  1,  pi.  84),  only  where  fraud  or  tortious  interference  was 
established.  In  the  latter  case,  which  was  against  a  common  car* 
Tier,  a  question  arose  about  things  in  a  box,  and  Montague,  B., 
dedared  that  it  was  one  of  those  cases  where  the  parfy  himself 
might  be  a  witness  propter  neoessitaiem  reL  The  report  of  that 
^Mae  is  not  more  definite  than  this  statement  of  it,  and  no  author* 
uy  is  mentioned  showing  an  application  of  the  rule  in  cases 
where  firaud  or  violence  was  not  shown.  Wh^her  it  was  so  or 
not  in  that  case,  does  not  appear.  In  an  action  against  an  inn* 
keeper  lor  money  lost  in  his  bouse,  it  was  doubted  whether  Aa 
plaintiff  was  competent  to  prove  the  contents  of  the  bag  delivered 
to  be  kept  for  him  {Sneeder  v.  Outsa,  1  Yeates,  84),  though  the 
court  was  eiroTigly  inclined  to  receive  the  evidence,  on  the  author^ 
ity  of  12  Yin.,  mpra.  The  plaintiff's  evidence  was  received  and 
its  admissibility  sustained  in  Clark  v.  Speiice^  10  Watts  (Pa.),  835 ; 
Ifeaai.y.  Howard,  3  Barr  (Pa.),  421 ;  David  v.  Moore,  2  Watts  i$ 
Serg,  280 ;  Whitaell  v.  Orane,  8  Watts  &  Serg.  869 ;  Oppenheimer 
V.  Elney^  9  Humphrey  (Tenn.)  E.  893 ;  Johnson  v.  SUme,  11 
Humphrey,  419  ;  Herman  v.  IhinkwaLer,  1  Greenl.  (Me.),  27 ; 
Mad  River  R  R.  Co.  v.  FuUtm^  20  Ohio  B.  818 ;  Pardoe  v.  ja». 
ton  Jk  Maine  R.  R.  Co.,  26  Maine,  458 ;  and  Taylor  v.  Monnot,  1 
Abbott,  825.  In  Herman  v.  Drivkwater  and  Oppenheimer  y, 
Elney  there  was  a  fraudulent  appropriation  by  the  carriers,  but  in 
the  other  cases  the  charge  was  of  negligence  merely.  In  Span 
V.  Wellman  (11  Mo.  286),  the  rule  admitting  the  testimony  of 
the  plaintiff,  in  cases  of  negligence  only,  was  discussed  and  doubt- 
ed ;  and  in  the  case  of  Snow  v.  The  Eastern  R.  K  Co.  (12  Met- 
calf,  44),  in  which  several  of  the  cases  above  cited  are  reviewed, 
the  court  denied  the  application  of  the  rule  in  cases  of  necessity 
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iiftme,  in  the  absence  of  fraud.  And  the  court  say  in  that  case, 
among  other  things,  "  These  cases  proceed  on  the  criminal  char^ 
Oder  of  the  act  and  are  limited  in  their  nature.  The  present 
case  does  not  fell  within  the  principle.  Here  was  no  robbery — 
no  taking  away  by  the  defendants — ^no  fraud  committed.  It  is 
mmply  a  case  of  negligence  on  the  part  of  the  carriers," — and  then, 
expressing  views  deprecatory  of  admitting  the  plaintiff's  oath  in 
such  cases,  suggest  that  the  plaintiff  might  protect  himself  by 
ordinary  care  from  such  losses ;  and  refuse  to  "  innovate  the 
existing  rules  of  evidence." 

The  question  has  not  been  adjudicated  in  this  state,  except  in 
"the  case  of  Taylor  v.  Mbnnotj  supra,  although  there  are  instances 
in  which  the  admission  of  testimony  ex  necessitate,  in  the  absent! 
of  fraud  and  where  it  could  not  have  been  an  element,  has  been  al* 
lowed  in  our  courts.  In  OaldweU  v.  Murphy  (1  Kern.419),  brought 
to  recover  for  injuries  by  the  upsetting  of  a  stage,  evidence  of  the 
plaintiff's  complaint  of  his  sufferings  is  said  to  be  admissible 
from  the  necessity  of  the  case,  and  not  within  the  rule  which  ex- 
cludes the  declarations  of  a  party  in  his  own  fevor.  The  necea- 
cities  presented  in  that  case  are  by  no  means,  it  would  seem,  so 
extreme  as  the  necessity  here,  inasmuch  as  the  consequences  of 
the  plaintiff's  injuries  were,  perhaps,  within  the  reach  of  medi- 
cal science,  while  in  this  case  the  proof  objected  to  was  not  within 
Ihe  knowledge  of  any  person  other  than  the  plaintiff.  In  Clark 
v.  Spence,  a  distinction  is  drawn,  between  articles  of  wearing  ap- 
parel and  merchandise ;  and  it  was  said,  in  that  case,  "  that  a  party 
can,  under  certain  circumstances,  be  admitted  to  prove  the  con- 
tents of  a  box  or  trunk,  must  be  admitted,"  and  "  that  the  rule 
applies  with  great  force  to  wearing  apparel,  and  to  every  article 
which  ifl  necessary  or  convenient  to  the  traveller,  which  in  most 
cases  are  packed  by  himself  or  his  wife,  and  which,  therefore) 
would  admit  of  no  other  proof." 

It  may  be  said  that  the  rule  established  by  the  cases  referred 
to  confines  the  evidence  to  such  articles  as  are  ordinarily  carried 
in  a  trunk ;  that  there  are"  many  considerations  which  will  sus- 
tain the  view  of  the  question  adopted  in  Clark  v.  Spence ;  and 
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that  the  weight  of  authority  appears  to  be  in  favor  of  extending 
the  rule  to  all  cases,  whether  of  fraud,  in  which  it  originated  as 
we  have  seen ;  or  mere  negligence ;  but  I  am  not  aware  thai  ia 
any  case,  except  in  Snow  v.  The  Eastern  B.  R  Ci?.,  and  in  Span 
V.  Wellman,  supra,  the  question,  as  an  abstract  principle  of  evi* 
dence,  has  been  considered.  It  is  true  that  there  would  seem  to 
be  great  hardship  in  imposing  upon  a  traveller  the  duty  of 
having  a  Avitness  always  at  hand,  during  his  journey,  to  prove 
the  contents  of  his  trunk  and  the  value  of  each  article  it  oofa" 
tained,  to  meet  an  emergency  to  be  occasioned  by  the  carrier'a 
neglect  to  perform  his  contract — ^thus  requiring  in  the  traveller 
extreme  diligence  and  caution  to  protect  himself  from  the  n^lect 
a^'  his  employee.  There  is  little  doubt  that  the  carrier  could 
&cure  himself  from  injustice  in  these  cases,  by  such  system  of 
surveillance  as  he  should  consider  best  adapted  to  the  end  de- 
sired ;  and  it  may  be  said  that  there  is  no  reason  why  he  should 
be  relieved  from  all  caution  in  the  performance  of  his  duty. 
Perhaps,  from  n\pti  ves  of  public  policy,  the  rule  might  be  extended 
to  all  cases  of  Ce  carriage  of  wearing  apparel,  and  such  articles 
as  are  ordinarily  carried  in  a  trunk ;  but  I  think  the  reasoning 
and  conclusion  in  the  case  of  Snow  v.  The  Eastern  R.  R.  Co.  are 
irresistible.  The  innovation  of  the  rules  of  evidence,  from  neces* 
sity  alone,  would  require  constant  changes  in  that  science,  to 
meet  the  emergencies  of  mankind  in  the  multifarious  transactions 
which  are  consummated  without  witnesses — ^the  injured  party  in 
such  cases  having  as  many  claims  upon  the  administration  of 
justice  as  the  traveller  who  places  bis  goods  in  the  custody  of  the 
carrier.  It  would  be  a  work  of  little  labor  to  suggest  many, 
instances  of  necessity,  in  which  the  plaintili'  would  be  excluded 
from  sustaining  his  own  demand ;  and  the  exception,  if  it  b0 
permitted  at  all,  should  be  extended  to  ever/  case  where  that 
necessity  exists.  Such  is  not  the  law  of  evid  rnce,  however,  and 
the  plaintiff  is  not  permitted  in  any  case  to  sustain  his  claim  by 
bis  own  testimony,  except  in  actions  similar  to  this  and  which 
have,  on  the  authorities  named,  been  made  exceptions.  Consid- 
ering th-*.  question,  therefore,  as  an  abstract  rule  of  evidence,  on 
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ibe  doctrine  of  necessity,  the  testimony  admitted  by  the  justice 
should  have  been  excluded.  Such  evidence  should  not  be  re< 
eeivedy  except  in  cases  where  the  carrier  has  been  guilty  of  an 
onwarranted  interference  with  the  goods  of  the  bailor,  and  then 
only  in  odium  spoUatoris. 

The  plaintiff's  case  is  not  asserted  by  the  statute  of  1850,  pro- 
viding generally  for  the  formation  of  railroad  companies,  and 
oontaining  a  provision  allowing  a  plaintiff,  in  an  action  to  recover 
baggage  lost^  to  testify  in  his  own  favor,  lliat  provision  does 
not  apply  to  foreign  corporations,  and  is  limited  to  companies 
formed  under  the  act  of  which  it  is  a  part  It  is  not  a  general 
acfc»  and  the  doctrine  of  lex  loci  has  no  application  to  it 

Judgment  reversed.  v 


'    John  Bakdall  v.  Sahtjel  ALBUfiTis,  Jb. 

4  reftisal,  by  ft  landlord  occapyiog  premises  in  conjanction  with  his  tooisnt,  to  per^ 
mit  an  under-tenant  of  the  tenant  to  occupy  ihe  premises  demised,  is  an  eviction 
bj  the  landlord,  and  will  prevent  his  recovory  in  an  action  against  the  tenant  for 
the  rent 

Bdt  the  mere  entry  by  the  landlord  upon  his  tenant's  premises,  unaccompanied  by 
any  attempt  to  exdade  the  tenant  therefrom,  does  not  consfeitate  an  eviction. 

Appeal  by  plaintiff  from  a  judgment  of  the  Fourth  District 
Court  This  was  an  action  to  recovelr  rent  The  plaintiff  and 
tiie  defendant  occupied  together  the  store  No.  7  Broad  street-* 
ihe  defendant  hiriug  the  front  part  of  it  from  the  plaintiff.  A 
partition,  running  across  the  middle  of  the  store,  separated  the 
shops  of  the  plaintiff  and  the  defendant,  both  being  occupied  as 
paint  shops*.  The  action  was  brought  for  the  rent  due  for  the 
quarter  ending  1st  November,  1856.  The  evidence  showed  that 
the  defendant  had  left  the  demised  premises  some  time  prior  to  the 
expiration  of  the  quarter;  that  after  he  bad  left  them,  the  plain- 
tiff made  some  use  of  them,  and  claimed  an  equal  right  to  use 
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them  with  the  defendant;  that  the  defendant,  after  having  left' 
them,  leased  them  to  one  Jacob  Fanenbecker,  who  was  a  booi 
and  shoemaker,  but  that  the  plaintiff  refused  to  allow  him  to 
occupy  the  premises  for  anything  but  a  paint-shop.     The  justice 
rendered  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

C.  PaUerson,  for  the  appellant  To  constitute  an  eviction,  ihd 
landlord  must  forcibly  usurp  and  maintain  possession  of  the 
demised  premises.  His  mere  entry  therein  is  a  trespass  merely 
Ogilvie  v.  //aK,  6  Hill,  52 ;  Bushnell  v.  Lechviere^  1  Lord  Ray- 
mond, 369 ;  Iluni  v.  Cbpe,  1  Cowp.  242 ;  Lansing  v.  Van  AUh 
iyne,  2  Wend.  561. 

i 

W.  B.  Winierton,  for  the  respondent.  An  eviction  consists  in 
talcing  from  the  tenant  some  part  of  the  demised  premises  of 
which  he  was  in  possession.  Etheridge  v.  Osbom,  12  Wend.  529. 
A  physical  eviction  or  expulsion  is  not  necessary.  It  is  suflScient 
for  the  tenant  to  prove  that  there  was  an  interference  with  or 
disturbance  of  his  beneficial  enjoyment  of  the  demised  premises 
by  the  landlord,  intentionally  committed  and  injurious  in  its 
character.  Dt/cU  v.  Pendleton,  8  Cow.  727 ;  Lewis  v.  Payn^  4 
AVend.  426 ;  Ogiluie  v.  HaH,  5  Hill,  52 ;  Cohen  v.  Dupont,  1 
Sand.  S.  C.  R..260,  per  Saudford,  J.;  LmJcy  v.  Franizkee,  1  E. 
D.  Smith,  52,  per  Ingraham,  F.  J. ;  UpU>n  v.  Townend,  Same 
v.  Oreenleesj  33  Eng.  L.  &  Eq.  R  212.  An  eviction  from  a  part 
of  the  demised  premises  disebarges  from  the  payment  of  the 
whole  rent.  Lewis  v.  Pagn,  4  Wend.  426 ;  Lawrence  v.  French^ 
26  Wend.  444;  Christopher  v.  Ausieji^  1  Kern.  216;  Taylor's 
Land  &  Ten.,  p.  200,  §§  247,  879,  380. 

Ikoraham,  First  Judge, — From  all  the  evidence  in  the  case^ 
it  is  apparent  that  the  plaintiff  and  defendant,  in  the  occupation 
of  the  store,  had  a  joint  occupation  rather  than  a  divided  one. 
The  testimony  shows  that  both  of  them  were  at  different  times 
in  different  parts  of  the  premises,  according  to  their  convenience. 

The  fact,  then,  of  plaintiff's  being  in  the  front  part  of  the 
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store  (whicli  was  the  part  nominally  rented  to  the  defendant) 
was  not  sufiBcient  to  show  an  eviction.  He  did  not  exclude,  or 
attempt  to  exclude  the  defendant,  but  merely  claimed  a  right 
with  him  in  the  store.  At  best,  he  was  only  a  trespasser,  and 
where  that  is  the  case,  and  a  remedy  exists  for  the  trespass,  the 
law  does  not  favor  calling  it  an  eviction. 

But  although  by  itself  such  occupation  jointly  with  the  de- 
fendant is  not  sufficient  proof  of  an  eviction,  yet  taken  in  con- 
nection with  the  exclusion  of  the  defendant's  tenant,  and  the  pre- 
vention of  his  occupation,  I  think,  was  enough  to  warrant  the 
justice  in  finding  that  the  plaintiff  had  resumed  the  possession 
and  determined  to  exclude  the  defendant's  tenant  firom  the  prem* 
ises»  Such  an  interference,  under  the  cases,  is  an  eviction.  Se^ 
Bum  V.  PhdpSj  1  Starkie,  N.  P.  E.  94,  and  Lawrence  v.  French^ 
25  Wend.  443. 

There  is  a  distinction  between  an  interference  by  the  landlord 
who  sues  for  the  rent,  and  by  a  landlord  who  interferes  wiih  a 
sub-tenant,  owing  rent  to  an  intermediate  landlord.  In  the  latter 
case  it  is  not  an  eviction.     Lawrence  v.  French. 

The  plaintiff  had  no  right  to  dictate,  under  the  original  letting 
to  his  tenant,  what  business  should  be  pursued  therein.  It  formed 
no  part  of  the  agreement,  and,  without  such  reservation,  the 
tenant  had  a  right  to  carry  on  what  business  he  thought  proper. 

At  any  rate,  the  question  was  one  for  the  court  below,  and  the 
finding  is  conclusive. 

Judgment  affirmed* 


James  M,  Smith,  Jn.,  Ctrus  Cleveland  and  AMERiCTJsy. 
Potter  v.  Henry  R.  Saieltzbr. 

A  party  who  oontracts  to  oonyey  land  is  required  to  deliyer  a  deed  of  conrojanco 
of  the  property  in  sach  a  condition  as  to  make  it  ai  once  operative  to  the  poi^ 
chaser  agftiDst  &U  persons. 
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A  vendor  under  contract  to  convey  real  estate,  in  order  to  put  the  vendee  at  ftid^ 
and  maintain  an  action  against  him  for  damages  for  breach  of  contract^  most 
show  a  tender  of  a  sufficient  deed,  and  a  refusal  to  accept;  altiiough  by  the  tenns 
of  the  contract  the  vendor  was  to  convey  when  the  vendee  was  ready  and  ten- 
dercd  a  compliance  with  the  contract  on  his  part. 
A  tender,  at  n  time  and  place  designated  by  the  vendee,  is  sufficient 
But  the  tender  of  a  deed,  executed  and  acknowledged,  is  not  sufficient  if  ac- 
knowledged in  another  state,  or  in  a  county  other  Uian  that  in  which  the  propertj 
is  situated,  unless  accompanied  by  such  a  certificate  of  the  autliority  of  the  com- 
miaaionor  taking  the  acknowledgment  as  will  entitle  the  deed  to  be  rocorded. 
The  onus  of  procuring  such  certificate  is  on  the  vendor. 

Appkal  by  defendant  from  a  judgment  entered  npon  the  re- 
port of  a  referee.  I^iis  action  was  brought  to  recover  damages 
"♦wr  a  breach  of  contract  made  between  the  parties  to  the  action, 
by  which  the  plaintiffs  agreed  to  sell,  and  the  defendant  to  pur- 
chase certain  real  estate,  situated  at  Mamaroncck,  Westchester 
county,  New  York.  The  complaint  set  forth  the  agreementi 
and  then  alleged  that  within  the  time  set  for  performance  by  the 
agreement,  and  on  a  day  appointed  by  the  defendant,  the  plain- 
tiffs went  to  tlic  place  of  business  of  the  defendant  with  a  deed 
of  the  premisea,  for  the  purpose  of  tendering  it,  but  that  the  de- 
fendant was  not  there,  and  thereafter  refused  to  fulfil  the  agree- 
ment on  his  part,  though  often  requested  so  to  do.  This  the 
answer  denied,  though  it  did  not  deny  that  the  place  of  the 
alleged  tender  was  the  defendant's  place  of  business. 

The  cause  was  referrcd.  Upon  the  trial  before  the  referee  it 
was  proved  that  a  deed  was  tendered,  as  alleged  in  the  complainti 
and  the  deed  was  produced  by  the  plaintiffs,  under  a  notice  to  pro- 
duce given  by  the  defendant.  The  deed  was  executed  by  all 
the  plaintiffs  and  their  respective  wives.  The  plaintiff  Potter 
and  his  wife  were  stated  in  the  deed  to  be  residents  of  Provi- 
dence, Ehode  Island,  and  their  acknowledgment  to  the  deed  i!rat 
taken  there,  by  a  commissioner  for  the  state  of  New  York  in 
Rhode  Island.  The  acknowledgment  of  the  other  two  plaintifiGs 
was  taken,  the  one  in  Westchester  county,  and  the  other  in  the 
city  and  county  of  New  York.  No  certificate  of  the  secretary  of 
state,  authenticating  the  ofilcial  character  and  signature  of  the 
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commissioner,  was  attached  to  the  deed;  nor  was  there  any 
county  clerk's  certificate  in  respect  to  the  authority  of  the  com- 
missioner taking  the  acknowledgment  in  New  York  city.  No 
objection  was  made  to  the  introduction  of  the  deed,  but  the  de- 
fendant moved  to  dismiss  the  complaint  upon  several  grounds, 
one  of  which  was,  that  no  sufficient  tender  of  a  deed  to  the  de- 
fendant had  been  shown.  The  motion  was  denied,  and  at  the 
close  of  the  defendant's  case,  who  oflfered  some  affirmative  evi- 
dence on  other  points,  the  referee  reported  in  favor  of  tho 
plaintiff.  Judgment  having  been  entei*ed  thereon,  the  defend* 
ant  appealed. 

William  D.  Booih^  for  the  appellant  ^ 

E.  A.  DooliUle^  for  the  respondents. 

Ingbaham,  First  Judge. — A  motion  for  a  nonsuit  was  made 
in  the  present  case,  upon  the  ground  that  the  plaii^tifTs  failed  to 
show  that  they  had  tendered  a  proper  deed,  and  that  the  place 
of  tender  was  not  the  place  of  business  of  the  defendant. 

In  regard  to  the  latter  point,  it  is  sufficient  to  say  that  tho 
complaint  avers  that  the  deed  was  tendered  at  the  place  desig- 
nated and  appointed  by  the  defendant.  This  is  not  denied  in 
the  answer,  and  is  therefore  conclusive.  Franchot  v.  Leach^  6 
Oowen,  506. 

The  denial  of  a  tender  of  a  proper  deed  rests  upon  the  sup- 
posed defect  in  the  description  of  the  premises,  and  in  the  mode 
of  execution. 

The  deed  was  acknowledged  by  two  of  the  parties  before  a 
commissioner  for  the  state  of  New  York  residing  in  Kliode  Island, 
and  there  was  not  attached  to  the  deed  any  certificate  of  the 
secretary  of  state  so  as  to  permit  it  to  be  recorded. 

The  same  objection  also  existed  to  an  acknowledgment  of  two 
other  parties  before  a  commissioner  of  deeds  of  the  city  and 
county  of  New  York. 

The  de«d  could  not  have  been  recorded  without  oltaining  a 
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oertiflcate  from  the  clerk  of  the  citj  and  county  of  New  York, 
as  to  the  one.  and  from  the  secretary  of  state  as  to  the  other. 

The  validity  of  this  objection  depends  upon  the  decision  as  to 
which  of  the  parties  was  under  the  necessity  of  procuring  the 
certificates. 

It  appears  to  me,  that  without  such  certificates  the  conveyance 
was  not  perfect.  It  is  true  that  either  party  could  have  procured 
the  same,  but  until  procured  the  deed  could  not  be  recorded,  and 
in  the  time  which  would  be  required  to  obtain  them,  other  con- 
veyances or  incumbrances  might  be  put  on  record,  so  as  to  en- 
tirely defeat  the  purchase.  The  certificates  are  as  necessary  as 
the  acknowledgment,  and  without  them  the  deed,  although  valid 
jgainst  the  grantor,  would  be  of  no  force  or  eflfect  against  an 
innocent  purchaser  or  subsequent  incumbrancer.  It  can  never  be 
maintained  that  a  party,  who  contracts  to  convey  land  in  New 
York,  may  execute  a  deed  in  a  foreign  country,  or  another  state, 
and  deliver  such  deed  in  an  imperfect  condition.  A  party  who 
has  to  deliver  a  deed  of  land,  in  pursuance  of  a  contract,  is  re- 
quired to  deliver  it  in  such  a  condition  as  to  make  it  at  once 
operative  to  the  purchaser  against  all  parties.  Such  is  not  the 
case  wlierc  the  deed  cannot  be  recorded,  and  the  purchaser  is 
put  to  delay  and  expense  to  complete  the  same.  If  the  deed  had 
been  executed  where  the  land  to  be  sold  was  located,  such  cer- 
tificates would  have  been  unnecessary ;  but  where  the  vendor  for 
his  convenience  executes  it  elsewhere,  he  must  provide  all  that 
is  necot^sary  in  consequence  of  such  execution,  so  that  it  may  be 
recorded  where  the  land  lies.  It  is  said  that  the  objection  should 
have  been  taken  to  the  reading  of  the  deed  before  the  referee, 
but  sucli  an  objection  cannot  be  taken  to  the  deed  when  produced 
on  tlic  call  of  the  opposite  party,  and  the  production  was  neces- 
sary to  show  that  the  deed  was  defective. 

It  is  also  said  that  the  plaintiffs  were  not  bound  to  tender  a 
deed,  because,  by  the  contract,  the  plaintiflfe  were  only  to  convey 
as  soon  as  the  defendant  was  ready,  and  tendered  a  compliance 
on  his  part.  This  is  so,  if  the  defendant  sought  to  put  the  plain- 
tiffs in  default.     But  the  contracts  were  not  iiidcpendont,  so  that 
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iihe  plaintiffi  could  claim  damages,  without,  on  their  part,  first 
offering  a  conveyance.  They  were  required  to  tender  the  deec^ 
in  order  to  put  the  defendant  in  the  wrong,  and  not  having  tenr 
dered  a  sufficieat  deed,  I  think  they  cannot  recover  in  this  actios* 

It  is  not  necessary  to  examine  the  other  questions  discussed 
on  this  appeal,  as  the  judgment  cannot  be  sustained,  for  the  re^ 
Bons  above  mentioned. 

Judgment  reversed,  and  case  sent  back  to  the  referee,  costs  to 
abide  event. 


Edwaud  M.  Mason  tf.  Thomas  J.  Campbell. 

It  is  too  late  to  demand  a  jniy  in  a  district  court,  upon  a  daj  to  whioh  the  < 

has  been  adjonraed  after  joining  of  issue. 
A  defendant  cannot  object  to  the  regularity  of  adjournments  made  by  his  otmsentpi 

or  upon  his  motion.    His  consent  is  a  waiver  of  the  irregularity. 

Appbal  by  defendant  from  a  judgment  of  the  Third  District 
Court  The  cause  was  commenced  in  April,  1856,  and  was 
adjourned  from  time  to  time,  by  consent  of  the  parties,  until  the 
first  x)f  September,  when  the  cause  was  tried,  and  judgment  was 
rendered  for  the  plaintiff.  The  facts  upon  which  the  appeal  of 
the  defendant  was  based  are  fuUy  stated  in  the  opinion  of  tha 
court. 

Chrk  and  Cornwall,  for  the  appellant* 
John  T.  Brown^  for  the  respondwit* 

Ingraham,  Fit^st  Judge.— Upon  the  return  of  the  sutnmona 
in  this  case,  the  parlies  joined  issue,  and  adjourned  the  cause  to 
another  day.  On  appearing  at  the  adjourned  day,  the  defendimt 
demanded  a  jury,  to  which  the  plaintiff  objected.    A  jury  wa3 
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ordered  by  the  justice,  and  the  case  adjourned.  Numerous  a4» 
yournments  afterwards  were  made,  on  the  motion  of  the  defend* 
ant  or  with  his  assent,  until  the  8d  of  June,  when  the  defendant 
did  not  appear.  On  that  day  the  phiintiff  commenced  taking 
an  inquest,  and  the  case  was  held  by  the  justice  for  advisement 
On  the  next  day,  the  defendant  again  appeared,  and  by  consent 
the  trial  was  opened  and  continued  by  several  adjournmentSi 
until  the  1st  of  September,  when  the  case  was  again  8ubmitted| 
and  the  justice  rendered  judgment  for  the  plaintiff. 

The  defendant  was  not  entitled  to  a  jury  when  he  demanded 
it  ^ue  had  been  joined,  and  the  case  adjourned  to  another 
i^y,  and  on  the  adjourned  day  the  demand  for  a  jury  was  made. 
xliis  was.  too  late.  The  act  of  January  4, 1820,  section  3,  limits 
the  right  to  a  demand  of  a  jury  to  the  day  on  which  issue  is 
joined,  when  it  says,  "  it  shall  not  be  lawful  for  either  of  the  par- 
lies to  demand  a  jury  after  the  day  in  which  an  order  has  been 
made  for  an  adjournment"  In  Shannon  \\  Kennedy^  1 E.  D.Smith, 
845,  a  doubt  was  expressed  whether  such  demand  could  be 
made  on  the  same  day  after  it  was  adjourned,  but  it  was  not 
intended  to  express  any  doubf  whether  it  could  be  done  on  a 
subsequent  day.    The  statute  is  positive  in  prohibiting  it 

The  subsequent  adjournments  were  all  made  with  defendant's 
consent  or  on  his  motion.  He  cannot  object  to  the  irregularity. 
His  consent  waives  it     liedfield  v.  Florence^  2  E.  D.  Smith,  888. 

Judgment  affirmed. 


Joseph  W.  Tbust  v.  James  Pirsson  and  otbers. 

A  lien  exiatB  dther  bj  the  express  agreement  of  the  pertiei^  or  Is  implied  from 

their  moda  of  dealing,  or  it  fallows  from  the  established  usage  of  tnide,  or  it  is 
,  founded  upon  the  immemorial  rec(^itioa  hj  the  common  lair  of  a  right  to  It  in 

special  cases. 
in  Beema  the  lien  is  recognized  in  the  case  of  ererj  bailee  (br  hire  who  takes  prop- 

ertj  in  tlio  \rajr  of  liis  trade  and  oocnpation,  and  by  his  labor  ind  sliill  imparti 

additional  Talu«  to  it 
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if  a  special  agreement  for  a  particular  inode  of  payment,  or  for  pajment  at  » 
future  porioJ,  la  mado  in  any  caso  in  which  a  right  of  lien  would  otherwise 
be  implied,  the  ]tcn  docs  not  exist  If  such  an  agreement  is  made  before  thv 
daimant  aoquires  posBeasion  of  Uie  chattel  no  lien  is  created,  if  made  thereafter 
it  ifl  a  waiver  of  the  lien. 

By  agreement  between  P.  aad  T.,  P.  was  to  have  the  right  to  store,  repair  and  sell, 
piano  fortes  in  T/s  store,  for  which  privilege  he  was  to  pay  $2^.00  per  month  a% 
the  expiration  of  each  month. 

BUd,  that  T.  had  no  lien  oo  the  piano  fortes  for  the  amount  due  under  this  agroih 


An  action  having  been  brought  upon  this  agreement  to  recover  a  balance  claimed 

to  be  duo  thereon,  and  to  enforce  a  lien  therefor,  and  a  verdict  having  been  ren- 

dered  fur  the  plaintiff  for  $1. 
BMf  that  the  aotkm  was  one  ibr  the  recovery  of  mcmey  only,  and  the  delbndaal 

was  entitled  to  oostsi 
The  proper  mode  of  enforcing  a  common  law  lien  against  chattels  discussed,   j^ 

Bradt,  J. 

Appeal  by  plaintiif  from  an  order  at  special  term  awarding 
costs  to  defendants.  This  was  an  action  to  recover  the  sum  of 
$52  due  for  storage,  &c.,  and  to  enforce  a  lien  on  certain  piano 
fortes  therefor.  In  November,  1854,  an  agreement  was  made 
between  the  plaintiff  and  the  defendant  Pirsson,  by  the  execu- 
tion of  the  two  following  writing^,  the  one  executed  by  Pirsson  to 
Trusty  and  the  other  by  Trust  to  Pirsson. 

"  I  hereby  agree  to  pay  Joseph  W.  Trust  twenty-five  dollart 
per  month,  for  the  privilege  of  stowing  in  his  store,  No.  65 
Walker  street^  piano  fortes,  with  the  right  of  repairing  pianofortes 
in  said  store,  from  the  date  herein  mentioned,  to  the  first  day  of 
May,  1856. 

"  New  York,  November,  5th,  1854. 

''  (Signed)  Jaices  Pibssok." 

"  New  York,  November  6th,  1854. — I  hereby  agree  to  allow 
Mr.  James  Pirsson  to  store  in  my  store,  No.  65  Walker  street^ 
piano  fortes,  and  to  repair  piano  fortes,  and  to  sell  piano  fortes, 
in  my  store,  for  twenty-five  dollars  per  month,  to  be  paid 
monthly ;  nothing  in  this  agreement  is  to  be  construed  intoalet* 
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ling  of  said  store  to  said  Pirssoa ;  the  said  amoxmt  of  twenty-five 
dollars  is  to  be  paid  at  the  expiration  of  each  month,  and  this 
Agreement  to  remain  in  force  until  the  first  of  May,  1855. 

"(Signed)  J.  W.  Thust." 

The  complaint  averred  that  there  was  due  the  plaintiff,  from 
tke  defendant  Pirsson,  the  sum  of  fifty-two  dollars  under  this 
agreement ;  that  the  defendant  had  wrongfully  and  forcibly  en* 
tered  the  plaintiff's  store,  and  removed  the  piano  fortes  after  the 
plaintiff  had  locked  them  up,  for  the  purpose  of  securing  the 
Uen  which  he  claimed  to  have  upon  them,  imd  the  complaint 
pvayed  that  the  piano  fortes  might  be  sold,  and  the  amount  of 
the  plaintiff's  claim  be  paid  out  of  the  proceecb.  Ferdinand  G. 
I^^te,  Henry  J.  Newton  and  Edward  G.  Bradbury  were  joined 
as  defendants,  upon  the  allegation  that  they  had,  or  claimed  to 
Jiatrei  some  interest  in  the  piano  fertea  The  defendant  Pitsson's 
ifiswer  contained  an  allegation  that  the  plaimiff  had  looked  up 
the  piano  fortes  whioh  were  iu  his  store,  and  wroogfuUy  detained 
them  from  hia  possession,  »id  claimed  damages  tJnescfear.  The 
cause  was  tried  befoie  a  jury.  They  allowed  the  defendant's 
Heunter-elaim,  and  assessed  his'  damages  at  thifty-nine  doUa«L 
They  also  found  that  forty  dollars  was  dtiethe  plaintiff,  tmder 
the  contract,  and  they  rendered  a  verdict  in  his  favor  for  the 
tffiilatice  of  one  dollar.  The  defendants,  on  this  state  of  factS| 
tnoved,  at  special  term,  for  an  order  allowing  them  costs.  This 
Order  was  granted.  The  following  is  the  opinion  of  Judge 
Brady,  before  whom  the  motion  was  heard. 

Brady,  J. — This  action  was  brought  to  enforce  a  lien  for  the 
storage  of  pianos,  that  had  beeu  wrongfully  taken  from  the 
plaifibtiff,  aft^r  his  lien  had  attache^],  and  the  eomplaint  prays  for 
judgment  against  the  defendants ;  that  the  piano  fortes  be  sold, 
and  that  fifty-two  dollars  (the  amount  of  the  lien)  be  paid  to  the 
plaintiff,  from  the  proceeds,  together  with  interest,  from  March 
19, 1855,  and  the  costs  of  the  action,  and  that  he  have  such  other 
and  further  relief  as  may  be  just.  The  verdict  rendered  by  the 
jury,  impanelled  to  try  the  issues  presented  on  the  pleadings^ 
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found  the  counter-claim  set  up  to  be  $89,  and  the  claim  of  the 
plaintiff  to  be  $40,  and  thus  giving  the  plaintiff  judgment  for 
$1.  On  this  Btate  of  facts,  and  on  the  pleadings,  the  defendanti 
ask  for  coats,  and  the  plaintiff  insists  that  the  action  being 
equitable  in  its  nature,  the  costs  are,  under  section  806,  at 
the  discretion  of  the  court.  It  is  said  in  Fox  y.  McGregor  (11 
Barb.  41),  that  an  innkeeper's  remedy,  to  enforce  a  lien  for  keep* 
ing  the  horse  of  his  gaest,  is  bj  action  in  the  nature  of  a  biU  in 
chancery,  the  eourt  citing  1  Cow.  Tr.  (2d  ed.)  299.  On  exam- 
ination of  the  book  referred  to,  it  is  said  to  be  ^'supposed  thai 
the  only  way  in  which  satisfaction  £ix)m  a  lien  can  be  enforced|. 
is  by  a  lien  in  chancery,"  referring  to  1  Strange,  656;  1  Holi 
N.  P.  R  683 ;  2  E;ent.  Com.  (8d  ed.)  642,  and  other  cases  cittlik 
And  we  find,  on  examination  of  Edwards  on  Bailments,  414,  th* 
9tatement  of  the  same  principle  in  reference  to  innkeeper's 
Uen,  with  a  reference  to  the  cases  just  stated,  alao  Fox  y. 
McQregor^  supra^  and  8  Mod.  R*  172»  Upon  examinatioa 
of  2  Kent,  we  find  the  contents  to  be,  "I  presume  that  sat- 
isfaction of  a  Uen  may  be  enforced  by  a  bill  in  chancery,'' 
without  referring  to  any  authority,  and  leaving  the  subject  upoa 
the  c^inion  of  the  author  only.  With  due  deference  to  the 
learned  author  of  Cowen's  Treatise,  I  assert  that  the  authorities 
referred  to  on  this  point  have  no  bearing  upon  the  principle 
stated  by  him  in  the  context,  and  that  they  i^elate  to  actions  oi 
trover  in  which  the  doctrine  of  equity  power  or  jurisdiction  ig 
not  suggested.  Where  the  lien  existed,  and  the  remedy  at  law 
was  inadequate,  I  have  no  doubt  the  Court  of  Chancery  had  the 
power  to  enforce  any  right,  but  I  deny  that,  on  the  authorities 
referred  to,  such  a  proceeding  as  suggested  could  be  sustained, 
and  certainlr  not  in  any  case,  unless  the  matter  in  dispute, 
exclusive  of  costs,  exceeded  the  value  of  $100.  1  Barbour 
Ch.  Pr.  39;  2  R.  S.  173,  §  49  (orig.  §  37).  In  this  case,  the 
value  of  the  property  was  not  proved  on  the  trial,  and  was  not 
passed  upon  by  the  jury ;  if  it  had  been,  then  we  should  be  met 
by  the  difficulty  that  the  equitable  remedy  to  enforce  the  lien  ift 
predicated  upon  the  possession  of  the  property  l^y  the  lienor, 
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and  not  where  he  has  parted  with  it,  or  it  has  been  violently 
taken  from  his  custody.  Voluntarily  yielding  possession  is  a 
waiver  of  the  lien.  1  East,  4 ;  26  Wend.  §  67  ;  2  Kent  (7th  ed.) 
810 ;  3  Hill,  485.  But  where  the  chattel  or  thing  to  which  the 
lien  has  been  attached  is  tortiously  taken  from  the  lienor,  he 
may  maintain  replevin  to  recover  it  and  enforce  his  lien.  Bigelow 
V.  ffeaton,  6  Ilill,  43.  The  complaint,  here,  does  not  ask  the 
possession  of  Vie  property  affected  by  the  lien,  but  for  a  judgment 
for  $52  against  the  defendant,  and  a  sale  of  that  property  to  sat- 
isfy that  judgment.  There  is  no  proof  in  the  case  from  which 
the  particular  property  designated  could  be  described,  if  such  a 
judgment  could  be  rendered,  and  the  property  itself  is  neither  in 
tk^  possession  of  the  court,  or  officer  appointed  by  it,  nor  of  the . 
plaintifT.  Although  the  nature  of  the  claix^  may  be  equitable, 
the  action  is  one  to  recover  a  sum  of  money,  and  on  the  proof 
and  the  finding  of  the  jury,  no  judgment  other  than  a  judgment 
for  the  recovery  of  money  can  be  entered.  In  these  views  of 
this  application,  it  seems  to  me  conclusive,  that  the  defendants 
are  entitled  to  their  costs.  I  admit  that  the  questions  presented 
are  new  and  embarrassing,  but  I  think,  aside  from  the  exact 
character  of  this  action,  there  was  no  necessity  for  an  "  equity" 
action  contemplated  by  section  306.  But  if  ^ere  was,  and  this 
action  was  so  designed,  the  £icts  proved  do  not  place  it  withim 
that  jurisdiction.  The  defendants'  costs  ordered,  and  judgment 
for  plaintiff  for  $1, 

From  tlie  order  entered  in  accordance  with  this  opinion^  the 
plaintiff  appealed. 

Banks  and  Anderson^  for  the  appellant. 

A.  if.  Culver,  for  the  respondents. 

Daly,  J.— The  chief  difficulty  in  this  case— that  is,  whether 
the  plaintiff  had  any  lien  at  all— does  not  appear  to  have  been 
considered  upon  the  trial,  nor  upon  the  submission  of  this  aj»peaL 

That  he  had  no  lien  is  very  clear.    A  lien  atfcommon  la\r  and 


\- 
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in  eqaitj  is  a  right  to  retain  and  possess  a  thing  until  some 
charge  upon  it  is  paid  and  removed  (2  Story  Eq.  Jur.  §  1216), 
and  as  far  as  it  relates  to  personal  property,  it  depends  less  upon 
any  general  principle  than  upon  the  usage  of  trade,  or  the  recog- 
nition of  a  right  to  it,  in  particular  instances.  ITrugo'Y.  Wilcox^ 
1  Amb.  258,  and  note,  2  erl. ;  Qreen  v.  Farmer,  4  Bur.  2221.  Thus 
a  wharfinger  or  warehouseman  has  a  lien,  by  established  com- 
mercial usage,  upon  the  goods  deposited  with  him,  for  his  charges. 
Sex  V.  Humphref/f  McClel.  &  Y.  173 ;  Boardman  v.  SlU,  in  note 
to  AUersoll  v.  Briant,  1  Camp.  409 ;  Naybr  v.  Mangles,  1  Esp. 
109;  Schmidt  y.  Blood,  9  Wend.  270.  While  the  finder  of  a 
chattel  has  no  lien  for  the  expense  he  may  have  been  at  in  taking 
care  of  it  for  the  owner.  Nidiolson  v.  Chapman,  2  H.  Blac|^' 
254.  Nor  has  an  agistor  upon  the  cattle  he  depastures  {Jach 
son  V.  Cummins,  5  Mee^  &  Welsh.  342) ;  nor  a  stablekeeper  for 
the  keep  of  a  horse  ( Wallace  v.  Woodgaie,  1  C.  &  P.  675) ;  though 
the  natural  eqaity  in  favor  of  allowing  this  kind  of  security  in 
the  three  latter  cases  is  quite  as  great  as  in  the  former. 

A  lien  exists  either  by  the  express  agreement  of  the  parties  or 
ft  is  implied  from  their  mode  of  dealing,  or  it  follows  from  the 
established  usage  of  trade,  or  it  is  founded  upon  the  immemorial 
recognition,  by  the  common  law,  of  a  right  to  it,  in  special  cases, 
as  in  the  case  of  carriers,  innkeepers,  and  fiirriei's,  who  are  bound 
to  receive  employment  when  offered  to  them  in  their  particular 
calling,  and  who  are  liable  to  an  action  if  they  refuse.  York  v. 
Oreenough,  2  Ld.  Ray.  866 ;  Parkhursi  y.  Foster,  1  Sulk.  888 ; 
Lane  v.  Cotton,  12  Mod.  484.  And  in  the  case  of  tailors,  Cooper 
y.  Andrews,  Hob.  42;  and  of  dyers,  Qreen  y.  Farmer,  stipra; 
which  has  led  to  the  recognition  of  it  in  the  case  of  every  bailee 
for  hire  who  takes  property  in  the  Avay  of  his  trade  and  occupa- 
tion, and  by  his  labor  and  skill  imparts  additional  value  to  it, 
Bevan  v.  Waters,  Mo.  &  M.  235;  Schar/y,  Morgan,  4  Mees.  k 
Welsh.  283;  Orinnel  v.  Cook,  3  Hill,  491. 

But  i^  in  any  case  where  tho  right  to  a  lien  would  be  recog- 
nized or  implied,  the  parties  make  .a  special  agreement  for  a  par- 
ticular mode  of  poj^ment,  or  for  payment  at  a  particular  time  or 
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period,  the  right  of  lien,  which  would  otherwise  be  impliei  doe9 
aot  exist  Chase  v.  Westmore,  5  M.  &  S.  180 ;  Oowell  v.  Simp' 
san,  16  Ves.  275;  Walker  v.  Birch^  6  T.  R.  258;  Chandler  t. 
Bslden,  18  Jdtms.  B.  167 ;  Woolen  Manufactory  v.  Huntley^  8 
New  Hamp,  441 ;  Camming  v.  Harris,  8  Verm.  244.  If  the 
agreement  is  antecedent  to  the  possession,  no  lien  is  created ;  if 
it  is  made  afterwards,  it  is  a  waiver  of  the  lien.  Indeed,  it  was 
long  doubted  whether  any  lien  could  exist  where  the  parties 
specially  agreed  as  to  the  price  {Brennen  r.  Currint,  Sayre,  224 ; 
Yelv.  67,  note) ;  but  upon  a  fall  examination  of  the  early  au- 
thorities in  Chase  v.  Westmote,  supra,  this  was  repudiated,  and 
it  was  shown  that  the  rule,  to  be  extracted  from  the  year  books, 
Q^nded  no  farther  than  to  deny  the  right  of  lien  where  a  future 
tilne  of  payment  was  fixed  by  the  parties. 

The  agreement  of  the  parties  in  this  case  is  contained  in  two 
instruments,  one  signed  by  the  plaintiff  and  the  other  by  the 
defendant  Pirsson ;  and,  taken  together,  they  show  that  Pirsson 
was  to  have  the  right  to  store,  to  repair,  and  to  sell  piano  fortes 
in  the  plaintiff's  store,  for  which  privilege  he  was  to  pay  $25  a 
month,  to  be  paid  at  the  expiration  of  each  month,  and  the  agree-, 
ment  was  to  continue  in  force  from  the  time  of  its  date,  Nov.  6 
1854,  until  the  Ist  of  May  following.  This  was,  in  substance, 
an  agreement  to  use  the  store  for  six  months  for  a  particular 
purpose,  and  is  very  distinguishable  from  a  contract  with  a  ware* 
houseman,  the  only  character  in  which  the  plaintiff  could  claim 
to  have  a  lien  upon  the  pianos  under  this  agreement. 

Goods  are  deposited  with  a  warehouseman  for  safe  keeping. 
He  has  the  custody  of  them,  and,  in  the  safe  keeping  of  them, 
is  bound  to  ordinary  care  and  diligence,  being  liable  if  they  are 
injui^,  while  in  his  care,  through  his  negligence;  and  he  is 
generally  understood  to  be  one  who  carries  on  a  public  business 
of  receiving  goods  into  his  custody,  or  under  his  care,  for  reward. 
Thomas  v.  Day,  3  Esp.  262 ;  PCaU  v.  Hibbard,  7  Cow.  500,  and 
note  a.  And  even  a  warehouseman's  right  to  a  lien  has  been 
doubted  {Rex  v.  Humphrey,  supra) \  or,  if  upheld  at  all,  it  can 
only  be  by  established  commercial  usage,  which  was  offered  to 
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ho  prored  in  Schfrndi  y.  Bloody  supra.  Bat  no  cruoh  employment 
aa  ibis  arose,  or  is  contemplated  by  this  contract.  Pirsson  waa 
not  merely  to  have  his  pianos  stored,  bat  he  was  to  have  the  use 
cH  the  plaintiff's  store  for  the  repairing  and  sale  of  his  pianos  for 
a  definite  period.  By  the  contract  it  was  proyided,  that  it  was 
not  to  be  eonstrded  into  a  letting  of  the  store — that  is,  Pirsson 
was  not  to  have  the  exclusive  possession,  but  the  use  of  it^  and 
a  possession  in  common  with  the  plaintiff,  for  the  purpose  speoi- 
iled.  This  was  very  different  from  an  agreement  with  a  war^ 
houseman  &r  the  storing  of  goods. 

But  even  if  it  could  be  treated  as  a  contract  of  that  descrip* 
tion,  the  agreement  for  the  payment  of  $25,  at  the  expiration  of 
cteLch  month  during  the  period  the  agreement  was  to  contim% 
was  wholly  inconsistent  with  the  retention  of  the  right  of  lien. 
The  authorities  cited  are  conclusive  on  this  point  In  Woolen 
Manvfaclory  v.  EhxniJey^  mpra^  the  defendant  was  to  dress  what 
flannel  should  be  sent  to  him  during  a  year,  and  to  receive  his 
pay  quarterly,  and  it  was  held  that  he  had  no  lien.  The  distinc- 
tion, that  there  can  be  no  lien  where  the  day  or  time  for  payment 
is  regulated  and  fixed  by  the  parties,  is  as  old  as  the  year  book% 
and  it  is  manifest  that  the  law  could  not  be  otherwise.  The  right 
to  detain  all  the  property  to  which  the  lien  attaches,  until  the 
charge  upon  it  is  paid,  is  incident  to  the  right  of  lien.  When, 
then,  did  the  lien  in  this  case  attach  ?  Certainly  not  when  the 
possession  commenced,  for  no  payment  was  to  be  made  until  a 
month  after.  During  that  time  Pirsson  had  a  right,  under  the 
agreement,  to  sell  any  of  his  pianos  that  might  be  there,  and  of 
course  to  deliver  them  to  the  buyers,  fDr  the  plaintiff  could  set 
up  no  elaim  to  action  then,  nothing  being  due.  The  contract, 
therefore,  went  into  operation  with  a  recognition  of  rights  on  the 
part  of  Pirsson  wholly  inconsistent  with  a  reservation  of  a 
right  of  lien.  It  was  nothing  else  but  an  agreement  for  the  use 
ci  the  store  for  a  certain  period,  at  so  much  per  month,  for  the 
prosecution  of  a  particular  business  by  Pirsson,  and  gave  the 
plaintiff  no  lien  upon  the  property  which  Pirsson  had  there 
in  the  prosecution  of  that  business,  but,  by  its   nature  and 
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terms,  was  wholly  inoonsistent  with  the  existence  of  such  a 
right. 

The  existence  of  a  lien  was  directly  put  in  issue  by  the  an- 
swcr;  and  if  the  plaintiff  could  maintain  his  action  at  all  ia 
the  form  in  which  he  brought  it,  it  could  only  be  for  money  due 
under  the  contract  for  the  use  of  the  store.  Having  obtained 
a  verdict,  we  must  intend,  having  nothing  before  us  on  this 
motion  but  the  pleading  and  tbe  judgment,  that  the  jury  found 
in  accordance  with  the  law ;  that  he  recovered  what  he  waa 
entitled  to  by  the  terms  of  the  contract — ^that  is,  $40,  against 
which  they  allowed  a  counter-claim  of  $39,  for  an  unlawfid 
interference  with  and  partial  or  temporary  deprivation  of  the 
0|p6session,  which  they  had  a  right  to  do.  Drake  v.  (hckroji^  1 
Abbott,  208.  The  action,  therefore,  being  for  the  recovery  of 
money,  and  having  recovered  less  than  $50,  the  defendants  wer9 
entitled  to  costs,  and  the  order  at  the  special  term  should  be 
affirmed. 

In  the  view  I  have  taken  of  this  case,  it  has  become  necessaiy 
to  pass  upon  the  questions  which  have  been  discussed  upon  tbe 
appeal,  and  which  were  assigned  as  the  ground  for  the  decisioii 
made  by  Judge  Brady  at  the  special  term. 

Order  at  special  term  affirmed. 


William  Wiseman  v.  The  Panama  R  E.  Company. 

The  fiuluroof  the  justice  of  a  district  court  to  give  judgment  within  fourxlajB  afUr 
the  cause  is  submitted  to  him,  deprives  him  of  jurisdiction  and  renders  tbe  Jnd^ 
moLt  a  nullity. 

Whether  the  consent  of  the  parties  to  the  cause,  extending  the  time  for  givhig 
judgment,  relieves  the  difficulty,  qwxrt  t 

Ko  action  can  be  maintained  for  work  and  labor,  mless  the  work  has  been  actnaHj 
performed.  Where  a  party  has  been  employed  under  a  contract  and  wrongfoBj 
discharged,  his  remedy  is  either  by  an  action  for  damages  for  breach  of  contract^ 
or  for  tlie  contract  price.    In  the  former  case,  one  recovery  would  be  a  bar  toaiiy 
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■  tetter  action.    In  the  latter,  it  must  appear  that  he  was  readj  and  willing  to 
peifonn  any  fiirtlier  services  that  might  be  required  onder  the  oontract. 

Appeal  by  defendants  from  a  judgment  of  the  Third  District 
Court.  This  action  was  brought  to  recover  for  work  and  labor 
performed  by  the  plaintiff  for  the  defendants.  Judgment  was 
rendered  for  the  plaintiff  for  $100.  The  facts  are  stated  in  the 
opinion  of  the  court. 

Eaton  and  Davis^  for  the  appellants. 

J.  G.  Brady^  for  the  respondent 

Ikgraham,  First  Judge.— This  action  was  tried  before  the 
jostice  on  the  26th  September,  and  the  judgment  was  not  r^ 
dered  until  the  6th  October,  being  ten  days  between  the  judg- 
ment and  the  trial.  By  the  statute,  the  justice  is  required  to 
render  judgment  within  four  days.  2  R  L  p.  370,  §  87.  This 
delay  beyond  the  four  days  has  been  repeatedly  held  to  deprive 
the  justice  of  jurisdiction,  and  the  judgment  is  therefore  a  nul- 
lity. Watson  V.  Davis^  19  Wend.  371.  And  we  have  repeatedly 
80  held  in  this  court. 

The  justice  returns  that  it  was  agreed  by  the  attorneys  that 
judgment  should  be  entered  within  six  days.  Without  inquir- 
ing whether  such  a  consent  would  give  the  justice  jurisdiction, 
and  conceding  that  the  stipulation  would  have  such  an  effect, 
still  it  does  not  relieve  the  difficulty.  Six  days  from  the  judg- 
ment, expired  on  the  second  day  of  October,  and  the  judgment 
was  not  rendered  until  four  days  thereafter.  I  think  the  judg- 
ment on  that  account  must  be  reversed. 

There  are  other  difficulties  in  this  case,  which  are  also  &tal. 
The  claim  is  for  work  and  labor.  The  evidence  shows,  that  for 
all  the  time  the  plaintiff  did  any  work  he  was  paid,  and  that  he 
was  discharged  by  the  defendants'  agent ;  within  nine  days 
thereafter  ho  left  the  Isthmus  and  returned  to  New  York,  and 
tjie  judgment  is  for  one  hundred  dollars. 

If  the  plaintiff  was  entitled  to  recover,  it  was  for  a  breach  of 
oontract  in  not  employing  the  plaintiff,  and  not  for  work  and 
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labor  wbich  he  never  performed.  His  action  should  be  for  the 
damages;  and,  in  such  a  case,  one  recovery  would  be  for  all 
the  plaintiff  could  recover.  If  he  could  recover  for  thirty- 
three  days'  work  and  labor,  he  might  bring  another  action  for 
farther  wages  coming  due  thereafter,  while  from  all  the  evidence 
it  appears  he  was  not  ready  or  willing  to  perform  any  further 
services.  Upon  this  ground  also  the  justice  erred. 
Judgment  reversed.  ♦ 


]^sra  J.  Wilde  v.  The  New  Yobk  and  Hablex  Baii^ 
EGAD  Company. 

Ad  action  mnj  be  commenced  in  a  district  or  justice^s  court  against  a  resident  ccr* 
poration  by  a  short  summons,  when  the  plaintiff  is  a  non-resident  and  ftu-nishee 
the  requisite  bond  and  affidavit 

This  eourt  cannot  relieve  a  defendant,  under  §  366  of  the  Code,  from  a  Jadgmdoft 
taken  by  default  in  a  district  court,  if  he  has  once  appeared  in  the  action. 

Appeal  by  defendants  from  a  judgment  of  the  Second  District 
Court.  This  action  was  commenced  by  a  short  summons,  the 
plaintiff  being  a  non-resident  and  giving  security.  On  the  return 
day  the  defendants  appeared,  and  moved  to  dismiss  the  suit  upon 
the  ground  that  the  defendants  could  only  be  sued  b}'  a  long 
summons.  The  objection  was  overruled,  the  defendants  answered, 
and  the  cau55e  was  thereafter  twice  adjourned.  On  the  final  ad- 
journed day  the  defendants  failed  to  appear,  and  judgment  was 
rendered  against  them  by  default.  From  that  judgment  they 
appealed,  and  on  the  appeal  offered  affidavits  showing  a  defence 
upon  the  merits  and  an  excuse  of  their  default. 

Odle  Closej  for  the  appellants. 

I.  The  justice  erred  in  denying  the  motion  of  defendants 
to  dismiss  the  suit  or  quash  the  summons,  on  the  ground  that  a 
short  summons  is  not  proper  process  against  a  corporatioa  11 
Barbour,  G21;  15  ibid.  6i0. 
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n.  The  error  of  the  justice  was  not  waived  by  defendatats. 
11  Barbour,  309;  17  Wend.  85,  87. 

IIL  The  defendants  having  excused  their  de&ult,  and  mani- 
fest injustice  having  been  done  them  by  depriving  them  of  the 
cross-examination  of  plaintiff 's  witnesses  and  the  examination  of 
their  own  witnesses,  the  court  ought  to  grant  a  new  trial.  Code, 
§366;  18  Barb.  887. 

SliUioeU  and  Swain,  for  the  respondent 

f 

Brady,  J. — The  Code,  section  53,  confers  civil  jurisdiction 
in  certain  actions,  of  which  the  present  is  one ;  and  section  54  de- 
clares that  no  jostice  of  the  peace  shall  have  eognizance  of  a  civ^ 
action  in  certain  cases,  not  including,  however,  actions  against 
corporations.  The  constitution,  sect.  3  of  art.  8,  declares  that 
corporations  shall  have  the  right  to  sue  and  shall  be  subject 
to  be  sued  in  all  courts,  in  like  cases  as  natural  persons.  There 
can  be  no  doubt  that  an  action  can  be  entertained  by  a  justice 
jBgainsfc  a  resident  corporation,  and,  as  we  shall  see,  that  such 
corporation  may  be  sued,  by  a  non-resident  plaintiff,  by  short 
sumrpons.  The  32d  section  of  the  act  abolishing  imprisonment 
for  debt  (Session  Laws,  1831,  p.  403)  provides,  that  whenever, 
by  the  provisions  of  section  81  of  that  act,  no  warrant  can  issue 
(and  in  this  action  no  warrant  could  issue  against  the  defendants), 
and  the  plaintiff  shall  be  a  non-resident  of  the  county,  and  shall 
give  like  proof  of  the  fact,  and  shall  give  the  security  required 
by  law,  the  justice  shall  issue  a  summons,  which  may  be  made 
returnable  not  less  than  two  or  more  than  four  days  from  the 
date  thereof,  and  shall  be  served,  &c.  In  this  case  the  plaintiff 
was  a  non  resident,  and  complied  with  the  statute  on  obtaining 
the  summons,  and  the  court  below  acquired  jurisdiction  of  the 
cause.  This  disposes  of  the  objections  to  the  validity  of  the 
plaintiff's  judgment. 

We  have  frequently  held  that  we  cannot  grant  any  relief  un- 
der section  366  of  the  Code  of  Procedure,  where  the  defendant 
has  appeared,  although  the  judgment  be  after  wards  taken  by  de* 
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faalt    Bunker  v.  Latsan^  1  E,  D.  Smith,  410 ;  Frost  v.  Hanmer^ 
May  Term,  1856 ;  Oartridge  v.  Slingerland^  Feb.  Term,  1856. 
Judgment  affirmed. 


Bridget  O'Brien  v.  Saicdel  Brietenbach. 

In  an  action  by  lessee  against  lessor  to  recover  damages  for  reftisal  to  give  posset* 
aion  or  the  demised  premises,  it  la  no  defence  that  the  plaintiff  hired  the  premises 
intending  to  keep  a  house  of  prostitution  therein. 

The  mere  avowal  of  an  intent  of  the  lessee  to  employ  the  leased  property  in  ths 
M  prosecution  of  an  unlawful  business  does  not  constitute  an  offence,  nor  does  it  en- 
title the  lessor  to  repudiate  his  contract. 

Appeal  from  an  order  at  special  term,  striking  out  a  part  of 
defendant's  answer  as  irrelevant. 

This  action  was  brought  to  recover  damages  for  defendant's 
alleged  refusal  to  give  plaintiff  pos3ession  of  a  portion  of  premi- 
ses at  No.  24')  Canal  street,  in  the  city  of  New  York,  leased  to 
plaintiff  by  the  defendant. 

The  answer  contained  a  paragraph  as  follows :  "  And  the  de« 
fendant,  for  a  distinct  and  separate  answer,  says,  that  if  the  plain- 
tiff hired  any  rooms  of  the  defendant  at  No.  245  Canal  street, 
she  hired  the  same  with  the  intent  and  meaning  at  the  time  of 
hiring,  and  ever  since  so  intending,  to  keep  therein  a  common 
and  public  house  of  prostitution," 

The  plaintiff  moved  to  strike  this  paragraph  from  the  answer, 
as  irrelevant.  The  motion  was  granted,  and  the  defendant  ap- 
pealed. 

A,  L.  Pinney^  for  the  appellant. 

0.  P.  Johnston,  for  the  rcspondenti 

Brady,  J. — The  matter  objected  to  was  properly  stricken 
from  the  answer.  The  intention  of  the  plaintiff,  publicly  avowed^ 
to  keep  a  bawdy  house,  was  no  reason  why  she  should  be  pio* 
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liibited  from  occupying  the  premises  rented.  The  defendant, 
her  landlord,  was  not  privy  to  any  such  intent  or  arrangement, 
and  it  therefore  formed  no  part  of  the  contract  The  contract 
itself  was  not  contra  bonos  rmreSj  and  although  the  plaintiff  may 
have  intended  a  violation  of  law  by  keeping  a  bawdy  house,  the 
mere  intent  itself  neither  constituted  an  offence  nor  gave  to  the 
defendant  a  right  to  repudiate  his  contract  for  that  reason.  If, 
after  taking  possession,  she  was  guilty  of  the  acts  contemplated, 
the  statute  against  disorderly  houses  would  protect  the  defend- 
ant and  remedy  the  evil. 
Order  appealed  from  affirmed* 


John  Gilsey  v.  Horatio  N.  Wild. 

An  agreement  to  pay  the  plaintiff  a  specified  sum  if  he  would  hire  certain  premises  for 
a  year,  to  commence  on  a  fUtnre  day,  at  a  certain  rent,  and  to  be  occupied  for  a 
specified  purpose,  is  not  an  agreement  which  cannot  be  completed  within  one  year, 
and  which  must  be  reduced  to  writing,  under  the  statute  of  flrauds,  to  make  it 
obligatory. 

Ehch  an  agreement  is  completed  on  the  part  of  plaintiff  when  he  has  hired  the 
premises  and  assumed  the  responsibility  of  paying  the  rent,  pursuant  to  the  re- 
quest of  the  defendant 

Appeal  from  a  judgment  of  the  Fourth  District  Court.  The 
complaint  in  this  action  averred,  that  on  the  iSth  day  of  March, 
1855,  the  plaintiff,  a  segar  dealer,  was  occupying  the  store  No. 
489  Broadway,  at  the  yearly  rent  of  $1,500 ;  that  he  was  about 
to  leave  at  the  close  of  the  then  current  year,  in  consequence  of 
the  rent  being  raised  to  $1,600 ;  that  the  defendant  being  then 
engaged  in  manufacturing  and  selling  candies  at  a  store  very 
near  to  that  occupied  by  plaintiff,  and  believing  that  if  plaintiff 
surrendered  the  premises  they  would  be  hired  for  the  purpose  of 
a  candy  store  in  competition  with  that  of  defendant,  agreed  with 
plaintiff  that  if  he  would  hire  the  store  for  another  year  from 
May  1st,  then  approaching,  for  a  segar  store,  at  the  rent  demanded, 
he,  the  defendant^  would  pay  him  one  hundred  dollars. 

Vol.  I.  20 
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The  defendant  demurred  to  the  complaint^  oontending  that  it 
should  show  a  memorandum  in  writing  of  the  promise  sued  upon. 
The  justice  overruled  the  demurrer. 

The  plaintiff  then  proved  a  verbal  promise,  as  alleged  in  the 
complaint.  The  defendant  moved  for  a  nousuit,  which  was  de- 
nicd. 

Judgment  was  rendered  for  the  plaintiff  from  which  defend- 
ant appealed. 

J]  if.  Ackley^  for  the  appellant,  contended  that  the  agreement 
was  one  which,  by  its  terms,  was  not  to  be  performed  within  one 
year  from  the  making  thereof,  and  was  therefore  void,  unless 
Mridenced  by  a  memorandum  in  writing.  2  R  S.,  4th  ed.,  p. 
317.  The  agreement  was  made  on  the  18th  of  March,  1855, 
and  could  not  be  fully  and  completely  performed  until  the  1st 
of  May,  1856.  The  consideration  for  defendant's  promise  was, 
that  the  plaintiflF  should  hire  and  occupy  the  store  as  a  segar  store 
for  one  year,  for  the  purpose  of  keeping  it  from  being  occupied 
by  a  person  in  the  same  business  as  defendant  Unless,  there- 
fore, plaintiff  had  hired  and  occuped  the  store  during  the  entire 
year,  he  could  recover  nothing.  Agreements  which  could  not 
be  completely  performed  on  both  sides  within  a  year  vvere  within 
the  statute*  Wilson  v.  Martin^  1  Denio,  602  ;  BroadweU  v.  Qei- 
man^  2  ibid.  87 ;  Spencer  v.  Halsied,  ibid,  606 ;  Lockwood  v. 
Barnes,  3  Hill,  128. 

JV.  A.  Ghedsey,  for  the  respondent 

Brady,  J. — The  defendant  promised  to  pay  the  plaintiff  $100, 
if  he  would  hire  the  part  of  the  premises  439  Broadway  for  one 
year  from  May  1st,  1855,  at  a  rental  of  $1,600,  then  occupied  by 
plaintiff.  The  avowed  object  of  the  defendant,  in.  thus  inducing 
the  plaintiff  to  take  the  premises  again,  was  to  keep  a  Mr.  Kane 
out  of  them,  whose  business  was  similar  to  the  defendant's,  and 
whose  proximity  would  be  injurious.  The  plaintiff  consented, 
and  hired  the  premises.  The  complaint  sets  uji  these  facts  in 
detail,  and,  as  they  constitute  a  cause  of  action,  thf  demurrer  was 
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properly  overruled  by  the  justice.  The  statute  of  frauds  has  no 
application  to  them.  The  plaintiff's  right  of  action  was  com- 
plete when  he  hired  the  premises,  as  requested.  He  had  assumed 
the  responsibility  of  paying  the  rent,  in  accordance  with  the 
request  and  upon  the  inducement  of  the  defendant.  The  assump- 
tion of  a  supposed  liability,  which  has  no  foundation  in  law  or 
in  isiCtj  is  not  a  sufficient  consideration  (Cbio^  y.  Hashins^  3  Pick. 
83) ;  but  that  the  assumption  of  an  actual  liability  is,  cannot  be 
questioned.  The  acceptance  of  the  contract  by  the  plaintiff  and 
the  execution  of  it  in  part,  created  an  obligation  on  his  part  to 
pay  the  rent;  and  the  thing  done  is  a  sufficient  and  completed 
consideration.  The  defendant  was  to  pay  $100  if  the  plaintiff 
assumed  to  pay  $1,600,  and  the  plaintiff  assumed  the  paymed^ 
See  Phelps  v.  Tovmsend^  8  Pick.  892.  Whether  the  consideration 
of  the  defendant's  promise  was  adequate  or  inadequate,  makes  no 
difference.  The  slightest  consideration  is  sufficient  to  sustain 
the  promise.  Oakley  v,  Booman^  21  Wend.  588. 
Judgment  affirmed* 


Wilson  Small  v.  Peteb  G.  Luplow  and  othdrB.(a) 

The  argament  of  a  demurrer,  on  which  a  final  judgment  is  rendered,  is  a  trial,  and 
the  suocessM  party  maj  have  an  extra  allowance  where  the  case  is  difficult  or 
extraordinary. 

But  this  rule  does  not  a{)ply  to  a  decision  upon  a  demurrer  noticed  as  frivolous  and 
80  adjudged. 

Appeal  by  defendants  from  an  order  denying  a  motion  for 
an  extra  allowance.  In  this  case  the  defendants  demurred  to 
the  complaint.  The  demurrer  was  sustained,  and  judgment 
ordered  for  the  defendants,  with  leave  to  the  plaintiff  to  amend. 
From  this  order  the  plaintiff  appealed,  and  it  was  affirmed  on 


(a)  See  anU,  p.  189. 
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appeaL(a)  The  defendaDts  then  moved  for  an  extra  allowance. 
The  motion  was  denied.  The  judge  denying  the  motion  granted 
a  certificate,  giving  the  defendants  leave  to  appeal,  under  a  rale 
of  tbis  court,  adopted  March  22d,  1854,  and  the  defendants  ap- 
pealed accordingly. 

Sc/iea^  Shsaon  and  Hutchim^  for  the  appelknte. 

A.  C,  Morris^  for  the  respondent 

Daly,' J. — ^The  argument  of  a  demurrer  on  which  a  Judgment 
is  rendered,  which  is  a  final  disposition  of  the  action,  is  a  triaL 
4{  trial  is  a  judicial  examination  of  the  issues  betw^een  the  par- 
ties, whether  of  law  or  &ct.  §  252.  A  demurrer  involves  an 
examination  and  decision  of  the  issues,  and  where  it  is  followed 
by  a  judgment,  which  disposes  of  the  case,  the  argument  must 
be  regarded  as  a  trial.  An  argument  upon  a  demurrer,  noticed 
as  frivolous,  is  not  a  trial,  because  if  the  judge  does  not  see  that 
the  demurrer  is  frivolous,  he  makes  no  decision  upon  the  issues. 
Rochester  Bank  v.  Rapdje^  12  How.  26.  It  is  merely  a  motion 
to  get  rid  of  a  Mvolous  pleading.  Oould  v.  Carpenter^  7  ibid.  97. 
But  a  demurrer  not  frivolous  raises  an  issue  of  law,  and  the 
argument  of  it  is  the  trial  of  an  issue  of  law.  Hendricks  v.  Budc^ 
2  Abbott,  860.  There  may  be  some  doubt,  perhaps,  whether  it 
may  be  regarded  as  a  trial,  where  liberty  is  given  to  amend. 
But  in  this  case  the  plaintiff  did  not  avail  himself  of  that  liberty, 
but  appealed  to  the  general  term,  and  the  defendant  had  judg- 
ment It  must,  therefore,  be  regarded  as  a  trial,  and  the  case 
was  one  entitling  the  defendant  to  an  extra  allowance. 

Order  Appealed  &om  reversed,  and  an  extra  aUowance  granted. 

(a)  See  dodakm  reported  <mi6f  page  189. 
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Thoicas  Mubpht  t;.  William  Long. 

Hie  general  tenn  of  the  Marine  Court  has  no  power,  on  appeal  from  a  judgment,  to 
make  an  absolute  order  that  it  be  modified  bj  fncreaaing  the  amount 

Where,  however,  a  judgment  appealed  from  ia  palpably  too  small  in  amount^  an 
order  may  be  made  directing  that  there  be  a  new  trial,  unlesB  the  defendant  oon- 
aents  to  a  specifled  increase. 

Appeal  fix)in  a  judgment  of  tlie  general  term  of  the  Marine 
Gonrt    The  &cts  appear  in  the  opinion  of  the  oonrt 

F.  OahiU^  for  the  appellant 

P.  OaUaghan^  for  the  respondent  Vv 

Bradt,  J. — ^The  justice,  at  the  special  term  of  the  Marine 
Court,  rendered  judgment  for  the  plaintiff  for  $137.83,  and  $12 
allowance.  The  plaintiff  appealed  from  the  judgment  thereon 
entered  to  the  general  term  of  that  court,  and,  after  hearing  the 
respective  counsel  for  the  parties,  the  general  term  made  an 
order  that  the  judgment  be  so  modified  that  the  plaintiff  recover 
of  the  defendant  $209.88,  together  with  $19.25— in  all  $229.18, 
and  that  said  judgment  be  entered  as  of  the  29th  day  of  Janu- 
ary, 1856. 

The  general  term  exercised,  in  thus  increasing  the  judgment, 
a  power  not  possessed  by  it,  and  never  exercised  by  courts  in 
banc  in  England  or  this  state.  Sometimes,  where  the  verdict  or 
finding  is  palpably  too  small,  the  court  has  ordered  an  increase 
of  the  judgment^  If  the  defendant  consented,  to  avoid  the  neces- 
sity and  expense  of  another  trial  (see  Richards  v.  Sand/ord,  2 
E.  D.  Smith,  349),  but  not  otherwise.  The  general  term  of  the 
Marine  Court  might  have  directed  a  new  trial,  unless  the  defend- 
ant consented  to  the  increase  of  the  judgment,  beyond  that  they 
had  no  jurisdiction.  The  language  of  the  order  of  the  general 
term  is,  that  the  judgment  be  modified,  which  could  not  be  ac- 
complished by  increasing  the  judgment 

Judgment  reversed. 
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Michael  Loftus,  assignee  of  William  Scotsmer,  v.  William 
T.  Clabk  and  David  Deane. 


&.  written  instrament  for  the  payment  of  money  upon  a  contingency,  may  be  1 

feired  by  deliyery  merely,  althongb  drawn  payable  "to  order." 
»3uch  an  instrument  is  not  negotiable,  and  no  indorsement  is  requisite  to  traDS&r 

the  title.    A  delivevy,  with  iutent  to  vest  in  the  party  claiming  under  it  all  the 

payee's  interest  in  it^  is  sufficient 
The  act  of  March  26,  1819,  prohibiting  justices*  courts  from  exercising  jurisdiction 

in  actions  for  seamen's  wages,  deprives  the  justice  of  jurisdiction,  only  when  the 

action  is  against  the  owners,  master  or  commander  of  a  ship  or  vessel  npoo  a  oon- 

tract  made  with  the  owners,  commander  or  master. 
Jhd  prohibition  does  not  apply  to  an  action  on  a  contract  of  a  shipping  agent  to  pay 
^advance  wages  on  the  seaman's  proceeding  to  sea  in  the  vessel^  pursuant  to  the 

shipping  artides. 

• 

Appeal  from  a  judgment  of  the  Seoond  District  Court  The 
action  was  brought  to  recover  upon  an  instrument  in  the  follow- 
ing form. 

«  New  York,  Nov.  15, 1866. 
"  We  promise  to  pay  William  Scotsmer  or  order,  forty  dollars, 
being  the  amount  of  his  advance  wages  in  the  ship  called  the 
Arabia,  provided  he  proceeds  to  sea  in  said  vessel  according  to 
the  shipping  articles. 
"  ($40.)  Clabk  &  Deane,  188  South  street 

"  Per  John  Wilsok." 

It  appeared  that  defendants  kept  a  shipping  office,  and  were 
engaged  in  the  business  of  shipping  seamen.  Scotsmer  was  a  sea- 
man, and  was  boarding  with  the  plaintiff  who  kept  a  sailors' 
boarding-house.  He  shipped  for  the  Arabia,  at  Clark  &  Deane's 
office,  and  received  the  above  due  bill  for  advance  wages,  and 
afterwards  delivered  it  to  the  plaintiJOf  on  settling  accounts  with 
him  for  board.  There  was  evidence  that  Scotsmer  had  gone  on 
board  the  ship  to  sail  in  her. 

On  the  trial,  after  the  evidence  for  the  plaintiff  was  closec^ 
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defendants'  cotmscl  moved  for  a  nonsuit  on  tlie  ground  that  there 
was  on  indoTsement  of  the  insfepument  in  suit  by  Scotsmer  to  the 
plaintifip.  The  motion  was  denied.  The  justice  rendered  judg- 
ment for  the  plaintifF,  and  the  defendants  appealed.  The  notice 
of  appeal  stated,  among  other  grounds,  the  objection  that  the  jus- 
tice had  no  jurisdiction  of  the  action,  it  being  for  seamen's 
wages. 

Ahnson  Nashj  for  the  appellants. 

L  The  district  court  has  no  jurisdiction  of  an  action  brought 
by  a  seaman  or  mariner,  or  other  person  belonging  to  a  ship  or 
vessel  for  seamen's  wages.  Sayre's  Laws,  p.  52,  chap.  71,  82  ; 
Laws  of  1819 ;  Davies'  Laws,  629.  When  an  assignee  takes  ^ 
claim,  he  takes  it  subject  to  all  the  equities  and  burthens  of  the 
original  party.  • 

n.  The  plaintiff  cannot  maintain  this  action ;  the  due  bill  is 
payable  to  William  Scotsmer,  or  order,  and  is  not  indorsed,  and, 
therefore,  is  not  negotiable.  The  only  evidence  of  any  delivery 
to  the  plaintiff  in  this  suit  is,  that  Scotsmer  handed  it  to  the 
plaintiff,  without  proof  of  any  authorization  to  collect  it. 

IIL  If  the  plaintiff  is  successful  in  this  matter,  William  Scots- 
mer, the  pretended  assignor  of  the  plaintiff,  may  sue  Clark  &  Deane, 
the  defendants  here,  and  they  could  not  plead  this  present  suit 
as  a  bar,  for  this  same  sum  of  money. 

H.  W.  Channing,  for  respondent 

Daly,  J. — ^The  instrument  upon  which  the  plaintiff  sought  to 
recover  was  not  a  promissory  note.  The  undertaking  in  a  prom- 
issory note  oi  bill  of  exchange  must  be,  to  pay  absolutely  and 
at  all  events,  and  must  not  depend  upon  a  contingency.  Carlos 
V.  Fancourtj  5  T.  E.  482 ;  Kingston  v.  Long,  Bayley,  18.  It  was 
a  .special  agreement  to  pay  Scotsmer  $40,  being  the  amount  of 
his  advance  wages  in  the  ship  called  the  Arabia,  provided  he 
proeeeded  to  sea  in  that  vessel  according  to  the  shipping  articles. 
In  promissory  notes  and  bills  of  exchange,  a  consideration  is 
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presumed  and  need  not  be  proved,  but  here  the  oonsideration  is 
expressed  upon  the  face  of  the  instrument,  and,  to  establish  the 
defendants'  liability,  it  was  necessary  to  show  that  Scotsmer 
went  to  sea  in  the  vessel.  Though  made  payable  to  Scots- 
mer's  order,  it  was  not  necessary  as  in  the  case  of  a  promissory 
note,  or  other  negotiable  instrument  made  payable  to  order, 
that  he  should  indorse  it  The  delivery  of  it,  by  Scotsmer, 
to  the  plaintiff  with  the  intent  to  vest  in  the  plaintiff  all  the 
interest  Scotsmer  had  in  it,  to  transfer  to  the  plaintiff  whatever 
claim  or  depiand  Scotsmer  had,  or  might  have  upon  it^  against 
the  defendants,  was  sufficient  to  pass  the  legal  title  to  it^  and 
vest  it  in' the  plaintiff  Hastings  v.  ifcKinley,  1  E.  D.  Smith, 
1^.  It  was  shown  that  the  plaintiff  kept  a  boarding-house ;  that 
Scotsmer  boarded  with  him,  and  that  he  gave  it  to  the  plaintiff 
for  board,  and  for  an  amount  whiyh  the  plaintiff  had  advanced 
to  him.  This  was  sufficient  to  show  a  good  and  valid  transfer 
of  it  to  the  plaintiff. 

This  was  not  an  action  for  seamen's  wages,  but  upon  a  written 
instnmient  by  which  the  defendants  promised  to  pay  William 
Scotsmer  a  certain  sum  of  money,  if  he  would  do  a  certain  act. 
It  was  a  promise  founded  upon  a  good  and  valid  consideration. 
The  liability  of  the  defendants  does  not  grow  out  of  services  ren- 
dered to  them  by  Scotsmer,  as  a  mariner,  but  because  they  agreed 
to  pay  him  $40,  his  advance  wages,  if  he  would  proceed  to  sea 
in  a  certain  vessel ;  or  if  it  could  be  regarded  as  an  action  for 
seamen's  wages,  it  was  not  shown  that  the  defendants  were  the 
owners  of  the  vessel,  and  the  act  of  1819  deprives  the  justice  of 
jurisdiction  of  actions  for  seamen's  wages,  only  where  the  action 
is  against  the  owner,  master  or  commander  of  any  ship  or  vessel, 
upon  a  contract  made  with  the  owner,  commander  or  master. 
Davies'  Laws  relating  to  the  city  of  New  York,  p.  501. 

No  question  is  raised  by  the  appeal  as  to  the  authority  of  the 
defendants'  clerk  to  make  such  a  contract  on  behalf  of  the  defend- 
ants, or  any  question  as  to  whether  Scotsmer  proceeded  in  the 
vessel  according  to  the, terms  of  the  contract  The  justice  found 
upon  both  these  points  in  fayor  of  the  plaintiff:  and  no  objection  ia 
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taken  as  to  the  suffidenoy  of  the  evidence  to  warrant  his  so  find- 
ing, except  that  the  judgment  should  have  been  for  the  defend- 
ants, which  is  not  a  sufficiently  specific  statement  of  a  ground  of 
appeal.  • 


Christopheb  0.  Ellis  v.  Robert  MoCoemiok. 

It  18  not  safficient^  to  avoid  a  contract,  that  the  party  bound  by  it  is  illiterate^  and 
that  it  was  not  read  over  to  him,  if  it  was  explained  to  him  in  substance^  and 
there  was  no  omission,  conceahnent)  or  misrepresentation  of  any  of  its  obligations. 

The  non-performance  by  the  landlord,  within  the  time  specified,  of  an  independqai 
agreement  endorsed  upon  the  lease  to  make  certain  improvements  in  the  d&ocSllS 
premises,  does  not  discharge  the  whole  contract,  so  as  to  relieve  the*  tenant  from 
liability  Sot  rent,  and  release  the  smj^ty. 

Lot  snch  case  ii  seems  that  the  tenant  may  sue  for  damagea^  or  make  the  improve- 
ments and  deduct  the  expense  from  the  accruing  rent 

An  agrsement  on  the  part  of  a  creditor  to  accept,  fVom  the  principal  debtor,  a  som 
less  than  the  stipulated  amount,  without  any  other  change  in  the  agreement  be- 
tween them,  will  not  discharge  a  surety  for  the  debt 

Appeal  by  defendant  fix)m  a  judgment  of  the  Sixth  District 
Court  This  was  an  action  against  the  defendant  as  surety  upon 
a  lease.  The  lease  was  made  by  the  plaintiff  to  one  Francis 
Crossin,  for  five  years  from  the  1st  of  May,  1854.  It  was  in 
eyidence  that  the  defendant  could  neither  read  nor  write,  and  he 
signed  the  agreement  as  surety  with  his  mark.  On  the  lease  wad 
indorsed  an  agreement  by  the  landlord,  the  plaintiff,  to  put 
blinds  on  all  the  front  windows  within  thirty  days.  This  agree- 
ment was  dated  tlie  same  day  as  the  lease,  and  recited  that  it  was 
made  in  consideration  of  the  letting.  These  blinds  were  not  put 
up  until  after  the  expiration  of  the  thirty  day&  The  rent^  as 
fixed  in  the  lease,  was  at  the  rate  of  forty -three  dollars  per  month. 
But  there  was  some  evidence  tending  to  show  a  subsequent  agree-  ^ 
ment,  reducing  the  rent  to  forty  dollars  a  month.  Judgment  was 
rendered  for  the  plaintiff  for  eighty-six  dollars,  the  two  months' 
rent  sued  for,  viz.,  October  and  November,  1856. 


\ 
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W.  E.  BobnuoHj  tot  the  appellant 
SaUwtU  and  Swain^  for  the  lespondent. 

Brady,  J. — ^It  is  a  settled  rule  of  law,  and  followed  in  equity, 
that  fraud  will  never  be  prcsomed,  but  must  be  clearly  estab 
liBhed  by  proof  Story  on  Contracts,  505  (8d  ed.),  §  499.  And 
although  a  party  may  sometimes  be  reUeved  from  a  mistake  in 
regard  to  a  material  &ct  affecting  or  modifying  the  contract, 
the  proof  of  mistake  must  be  established  with  eqiial  oleamess. 
It  is  not  sufficient,  to  avoid  a  contract^  that  the  party  bound  is 
unlettered,  and  that  the  contract  was  not  read  to  him«  Harris 
%^Story,  2  E.  D.  Smith,  868.  It  is  sufficient  if  it  be  explained 
in  substance,  and  there  was  no  suppression  or  concealment,  or 
misrepresentation  of  any  of  its  obligations.  The  testimony,  in 
this  case,  fails  to  show  any  fraud  or  mistake.  The  witness^ 
Campbell,  stated  that  he  did  not  know  whether  the  lease  was 
read  to  the  defendant  when  he  signed  it  with  his  mark,  and  that 
what  was  paid  at  the  time  went  to  show  that  plaintiff  and  de- 
fendant "  would  be  so  well  acquainted  in  one  year  that  prdbMy 
the  security  would  not  be  looked  to  after  that  time."  This  shows 
that  it  was  undeiBtood,  at  the  time  the  defendant  assumed  his 
responsibility,  that  it  extended  over  the  term  of  the  lease,  and 
that  he  assumed  the  contingency  of  his  not  being  "looked  to" 
after  the  first  year.  The  statement  of  the  witness,  in  continua- 
tion— "  and  therefore  it  was  not  necessaiy  to  alter  the  writing, 
as  the  parties  were  good  enough  without  implicating  the  defend- 
ant " — does  not  alter  or  affect  this  view.  The  alteration  not 
having  been  made  at  the  time,  is  an  answer  to  any  presumption 
that  such  statement  might  create. 

The  agreement  indorsed  on  the  lease,  to  put  blinds  on  all  tiie 
frt>nt  windows  above  the  store  in  thirty  days  from  its  date,  is  an 
independent  agreement,  although  it  purports  to  have  been  made 
and  executed  on  the  same  day  with  the  lease.  This  appears 
from  the  statement  that,  "  In  consideration  of  the  foregoing  leUing^^ 
referring  to  the  lease,  the  lessor  agreed  to  put  the  blinds  on ;  but 
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whether  it  was  or  not,  tlie  noix*performanoe  of  it  within  the  time 
specified  wonld  not  discharge  the  surety.  The  tenant  conld  not 
urge  such  failure  in  discharge  of  the  whole  contract,  and  what 
would  not  avail  him  as  a  defence  in  that  respect  conld  not  enure 
to  the  benefit  of  his  surety.  At  best,  he  could  either  put  on  the 
blinds,  and  deduct  the  expense  firom  the  accruing  rent,  or  sue 
for  damages,  arises  from  the  landlord's  breach.  But,  independ- 
ently of  this  view  of  that  branch  of  this  case,  the  rent  sued  for 
accrued  long  aftef  the  shutters  were,  in  fact,  put  up  by  the  land- 
lord, and  after  payment  of  rent  by  the  lessee,  whicb  would 
operate  as  an  estoppel  upon  the  defendant  in  any  event 

It  is  said  that  the  lessor,  as  an  accord  and  satis&ction  of  the 
tenant's  claim  for  damages  sustained  in  consequence  of  the  ItKf^^ 
lord's  omission  to  put  on  the  blinds,  agreed  to  take  |40,  inst^ 
of  $43,  a  month  for  the  premises — the  latter  being  the  amount 
secured  by  the  lease— and  that  such  agreement  discharged  the 
surety.  The  testimony  on  the  subject,  in  the  court  below,  was 
eonfiicting,  and  the  justice  has  found  against  such  allegation. 
When  tlus  cause  was  submitted,  something  was  said  in  relation 
to  the  manner  in  which  the  justice  disposed  of  the  case  on  the 
apparent  conflict,  and  to  the  efiect  that  he  did  not  consider  it 
as  to  the  alleged  subsequent  agreement  The  testimony  does 
not  seem  to  be  conflicting  upon  any  other  material  &cty  and 
we  must  consider  the  finding  of  the  justice,  on  all  the  issues 
involved,  as  having  been  made  in  the  usual  manner,  and  in  ao- 
oordanoe  with  the  usual  rules  to  be  observed  in  the  administra- 
tion of  justice. 

It  may  be  proper  to  observe  here,  that  if  the  case  presented 
the  question  whether  the  agreement,  to  receive  $40  in  lieu  of  $48 
per  month,  discharged  the  surety,  it  would  not  have  any  such 
legal  operation.  The  surety  has  a  right  to  insist  on  the  very 
terms  of  his  agreement,  and  that  no  alteration  of  the  agreement 
between  the  principal  and  debtor  shall  be  made,  even  if  it  be  for 
the  benefit  of  the  surety  {Coleman  v.  Lambj  15  Wend.  382,  and 
cases  cited ;  Dobbin  v.  Bradley^  17  ibid.  422 ;  Buckhecffi  v.  Brovm^ 
6  Hill,  640;  Bangs  v.  Akoit,  7  ibid.  250;  Coleman  y.  Wade,  2 
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Selden  44} ;  bnt  none  of  these  cases  present  the  fact  inyolved 
Here,  nor  are  thej  analogous.  The  terms  of  the  agreement,  as 
to  the  time  of  payment  and  the  duration  of  the  tenancy,  are  not 
aflfected  by  the  agreement  subsequently  made.  It  is  a  consent 
to  accept  a  sum  less  thati  would  accrue  under  the  agreement 
without  extending  the  time  of  payment  in  any  manner.  No 
case  has  carried  the  doctrine  mentioned  so  fisur  as  to  relieye  or 
discharge  the  surety  where  the  principal  agrees  to  accept  less 
than  the  stipulated  amount,  without  any  other  change  in  the 
agreement 
Judgment  afGirmed. 


^^ 


Horace  Dresser,  assignee  of  Asahel  Abbot,  v.  Reuben  "W. 

Vak  Pelt. 

Mere  impreeaions  of  a  witness,  unaooompanied  b j  anj  circumBtanoe,  are  of  no  avail 
in  opposition  to  poflitive  testimony. 

Under  a  plea  of  the  statute  of  limitations,  the  assignor  of  plaintiff  swore  positiTelf 
that  a  part  payment  had  been  made,  but  stated  that  he  conld  not  say  postively 
it  was  made  within  six  years,  although  he  believed  it  was.  The  defendant  swore 
positively  that  he  had  made  no  payment  within  the  six  years. 

Edd^  that  a  finding  of  the  justice  in  favor  of  the  plaintiff  was  clearly  against  evi- 
dence ;  that  this  was  not  a  case  of  conflict  of  testimony,  but  of  imperfect  recol- 
lection on  one  side  and  positive  recollection  on  the  other. 

Appeal  from  a  judgment  of  the  Sixth  District  Court  This 
action  was  brought  to  recover  for  instruction  in  music,  given  by 
the  assignor  of  the  plaintiff  to  the  defendant,  upwards  of  seven 
years  before  the  commencement  of  the  suit.  To  meet  the  de- 
fence of  the  statute  of  limitations,  the  defendant  relied  on  an 
alleged  part  payment  of  $5  within  six  years.  The  evidence  on 
this  point  is  stated  in  the  opinion. 

The  justice  rendered  judgment  for  the  plaintiff  and  the  de- 
fendant appealed. 

Coe  and  WalliSj  for  the  appellant 
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The  respondent,  in  person. 

Daly,  J. — The  assignor  of  the  plaintiff  swore  that  he  believed, 
hut  was  not  certain,  that  the  $5  was  paid  within  six  years ;  that 
he  could  swear  positively  that  the  defendant  had  paid  him  $5, 
bat  could  not  swear  positively  that  it  had  been  paid  within  six 
years.  The  defendant  swore  that  he  did  not,  within  the  last  six 
years,  pay  the  assignor  $6  on  the  bill  in  suit.  The  finding  of 
the  justice,  therefore,  was  clearly  against  evidence.  The  assignor 
merely  swore  to  his  belief  or  impression.  He  did  not  strengthen 
it  by  any  circumstance  that  could  guide  the  justice,  except  that 
it  was  about  the  time  when  the  defendant  and  the  plaintiff  dis- 
solved partnership,  without  stating  when  they  dissolved.  It  was 
not  a  conflict  of  testimony  upon  which  the  finding  of  the  jus^-t 
would  be  conclusive,  but  of  imperfect  recollection  on  one  side 
and  of  positive  recollection  on  the  other.  In  such  a  ease,  there 
could  be  no  weighing  of  testimony.  The  belief  of  a  party  to  an 
act,  who  cannot  swear  that  it  occurred  within  the  six  years  pre- 
ceding the  time  that  he  is  examined — who  cannot  fix  it,  or 
swear  positively  that  it  took  place  at  least  within  that  range  of 
time — amounts  to  nothing  when  there  is  positive  evidence  that 
it  did  not  occur  within  that  period.  Presumptively  the  claim 
was  barred  by  the  statute,  and  it  was  for  the  plaintiff  to  remove 
that  presumption,  by  showing  that  the  defendant  had  made  a 
payment  upon  it  within  six  years  before  the  commencement  of 
the  suit,  which  he  did  not  do.  The  defendant  having  sworn 
positively  that  it  was  not  made  within  that  time,  and  the  plain- 
tiff offering  nothing  but  the  uncertain  impression  of  the  assignor 
against  the  positive  statement  of  the  defendant,  upon  such  evi- 
dence, there  could  be  no  alternative  but  to  find  for  the  de- 
fendant. 

Judgment  reversed. 
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John  C.  Nixon  and  George  W.  Nixon  v.  William  H.  Jen- 
kins and  Martin  H.  Porter. 

The  plaintiflfb  and  the  defendants  owned  respectivelj  lots  of  land  adjoining  each 
other.  The  plamtiffs,  by  mistake,  paid  the  tax  dae  on  the  defendants'  land,  and 
on  acquainting  one  of  the  defendants,  who  were  joint  owners  of  the  land,  with  the 
fact,  he  promised  that  they  would  rrpay  it 

ffdd,  that  there  was  a  sufficient  consideration  to  sostain  the  promise^  and  that  the 
defendant  making  it  was  liable  thereon,  but  not  the  other  defendant. 

Although  individuals  may  be  partners  in  real  estate,  the  statement  of  one  to  that 
effect  will  not  bind  the  other  without  fUrther  proof  of  joint  ownership. 

The  title  of  tlie  defendants  to  the  lot  in  question  not  having  been  disputed  upon  the 
trial,  ?ield,  that  the  title  to  lands  did  not  come  in  question  so  as  to  deprive  a  dis- 
trict court  of  jurisdiction  of  the  causa 
*^ 

Appeal  by  plaintiffi  from  a  judgment  of  the  Second  District 
Court  This  was  an  action  to  recover  for  money  paid  by  the 
plaintiflfe,  to  the  use  of  the  defendants,  under  the  following  cir- 
cumstances :  The  plaintiffs  and  the  defendants  owned  adjoining 
lots  of  land  in  Brooklyn.  By  mistake,  owing  to  a  confusion  in 
the  numbers  of  the  lots,  the  plaintiffs  paid  the  taxes,  $41.40,  due. 
on  the  defendants'  lot  Having  discovered  the  error,  they  ac- 
quainted the  defendants  of  it,  and  the  defendant  Porter  promised 
that  they  would  repay  it  Having  failed  to  do  so,  this  action 
was  brought  against  them  to  recover  the  amount  of  that  pay- 
ment    The  justice  dismissed  the  complaint 

William  M.  Allen^  for  the  appellants. 

TomUnson^  WaJden  and  Brigham,  for  the  respondents. 

Brady,  J. — The  title  to  land  of  the  plaintiffs  did  not  come  in 
question  on  the  trial  of  this  action,  and  the  title  of  the  defendants 
to  the  land  on  which  the  taxes  were  alleged  to  have  been  paid 
was  not  disputed  on  the  trial.  It  seems  to  have  been  conceded 
that  the  defendants  owned  the  land  on  which  the  taxes  were 
paid,  or  that  the  defendant  Porter  owned  it  conjointly  with  the 
other  defendant  According  to  the  testimony  of  Mr.  Allen,  Por- 
ter so  stated,  and  promised  to  pay  the  taxes  paid  by  the  plain- 
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ti&  He  (Porter)  stated  that  "  the  assessment  number  on  the 
assessment  map  of  Porter  &  Jenkins'  map  was  the  same  as  the 
street  number  of  Nixon's ;  that  Nixon  had  paid  the  tax  of  Por- 
ter &  Jenkins,  instead  of  his  own,  by  a  mistake."  This  promise 
to  pay  was  repeated  by  Porter  on  two  occasions  subsequent  to 
the  interview  referred  to.  If  the  defendants,  or  either  of  them, 
are  liable  to  the  plaintiff  on  the  evidence  of  the  plaintiff'  wit- 
nesses, it  is  not  a  sufficient  answer  that  the  defendants'  property 
could  not  be  sold  until  September,  1856.  The  taxes  were  due 
and  payable,  but  the  property  could  not  be  sold  until  the  expi- 
ration of  the  period  limited  by  the  statute.  The  obligation  to 
pay,  however,  existed,  and  that  was  sufficient.  The  considera- 
tion of  the  promise  was  good,  therefore.  The  money  paid  w^ 
for  the  defendant  Porter's  benefit,  to  which  he  assented  by  prom- 
ising to  pay.  He  derived  a  benefit  from  it,  and  that  was  equiv- 
alent to  a  previous  request.  Doty  v.  Wilcox,  17  Johns.  878.  II 
is  not  an  answer  to  this  view,'  that  the  defendants  might  have 
preferred  to  have  the  property  sold,  inasmuch  as  the  action  is 
founded  on  the  promise  «to  pay  the  tax,  and  which  promise  is 
sustained  by  a  good  consideration.  There  is  no  proof,  however, 
that  Jenkins  owned  the  lot  on  which  tax  was  paid,  or  any  part 
thereof  Porter  said  that  he  did  own  it  conjointly  with  him,  but 
that  admission  or  statement  did  not  bind  him,  or  prove  the  fact 
Although  individuals  may  be  partners  in  real  estate,  the  state- 
ment of  one  of  them  to  that  effect  will  not  bind  the  other  as  to 
charges  upon  such  estate,  without  further  proof.  No  evidence, 
therefore,  having  been  given  to  charge  Jenkins,  the  justice  would 
have  properly  disposed  of  the  case  by  giving  judgment  in  &vor 
of  the  plaintiff  against  Porter,  and  against  him  as  to  Jenkins. 
The  Code,  section  274,  explained  in  Bumskill  v.  James  (1  Kern 
301),  makes  such  a  course  the  duty  of  courts.  I  think  that  Por 
ter  was  liable  on  his  promise  to  the  plaintiff,  and  that  judgment 
should  have  been  given  against  him,  and  that  the  judgment 
should  be  reversed  as  to  the  defendant  Porter. 
Judgment  reversed  as  to  defendant  Porter. 
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Theodore  T.  Edgerton  v.  Robert  W.  Page. 

S.  leased  certain  premises  to  P.  for  one  jear,  with  the  privilege  of  a  year's  renewal 
at  the  same  rent.  In  an  action  for  the  last  qaarter's  rent  of  the  first  year,  P.  al- 
leged, as  a  defence,  that  the  plaintiff  had  maliciously  and  wantonly  allowed  large 
quantities  of  waste  water  to  come  down  into  the  demised  premises,  greatly  injur- 
ing his  goods  and  compellmg  him  to  leaye  the  premises  at  the  end  of  the  first 
year,  thereby  losing  the  privilege  of  renewal  The  defendant  having  remained  in 
possession  of  the  premises  daring  the  entire  year :  hdd^  on  demurer  to  answer, 
that  these  facia  constituted  no  defence. 

\,  They  did  not  amount  to  an  eviction.    Every  obstructioii  by  the  landlord  to  the 
beneficial  enjoyment  of  the  premises  demised  does  not  constitute  an  eviction.    To 
constitute  an  eviction,  the  lessee  must  have  been  compelled  to  abandon  the  whole 
^,>ftr  some  part  of  the  premises  by  the  wrongful  act  of  the  lessor. 

fi.  Nor  did  they  constitute  a  ground  for  a  oonnter-daim  or  recoupment  Every  act 
of  the  landlord,  disturbing  the  tenant's  beneficial  enjoyment  of  the  demised  prem- 
ises^ does  not  constitute  the  basis  of  a  oounter-daim  or  recoupment  in  an  acti<Hi 
for  rent,  but  only  such  acts  as  amount  to  an  eviction,  total  or  partial,  or  an  un- 
lawful injury  to  the  premises  in  violation  of  the  contract  of  letting. 

^.  They  show  merely  a  disturbance  of  the  beneficial  enjoyment  of  the  tenant,  bat 
no  interference  with  his  poasesaion. 

k.  trespass  of  the  nature  alleged,  not  made  under  an  assumption  of  title,  is  no  breach 
of  the  contract  of  letting — is  not  a  cause  of  action  arising  out  of  the  contract,  upon 
which  the  landlord's  claim  is  founded — and  therefore  cannot  be  said  to  be  con- 
nected with  the  subject  of  the  action. 

A  covenant  for  qtiiet  enjoyment,  expressed  or  implied  in  alease^  relates  only  to  titles 
and  not  to  the  undisturbed  ei^yment  of  the  premises  demised,  when  there  has 
been  no  eviction  or  entry  under  assumption  of  title. 

Per  Bradt,  J.,  dissenting : — A  tenant  has  a  right  to  abandon  the  demised  premises 
at  any  time  during  the  landlord's  contmuance  of  the  disturbance  of  his  beneficial 
eigoyment  of  the  premises.  If  the  disturbance  cease  before  the  r^t  becomes  due 
and  while  the  tenant  is  still  in  occupation,  the  rent  may  be  recovered.  If  the  dis- 
turbance continue  during  the  whole  period  of  that  part  of  a  term  during  which 
rent  accrues,  and  down  to  the  tune  when  the  rent  becomes  due  by  the  agreement^ 
and  the  tenant  then  abandons  the  premises  in  conaequence  of  such  disturbance, 
the  rent  cannot  be  recovered. 

Appeal  by  plaintiff  jfrom  an  order  at  special  term,  overruling 
a  demurrer  to  answer.  This  action  was  brought  to  recover  rent. 
The  plaintiff  leased  to  the  defendant  the  first  floor  of  Na  8  Ful- 
ton street,  New  York  dty,  at  a  yearly  rent  of  $1,500,  for  one 
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year  from  the  lat  of  May,  1854,  with  the  privilege  of  one  year's 
renewal  at  the  same  rate.  This  action  was  brought  to  recover 
the  rent  due  for  the  quarter  ending  1st  May,  1855. 

The  answer  alleged  that  the  privilege  of  renewal  contained  in 
the  lease  was  one  of  the  main  inducements  to  defendant  to  take 
the  lease,  and  one  of  the  principal  causes  of  its  value ;  that  the 
plaintiff  occupied  the  entire  upper  part  of  the  building  No,  8, 
and  also  of  the  adjoining  one,  No.  10 ;  and  that,  during  the  quar- 
ter for  the  rent  of  which  this  action  was  brought,  he  wantonly, 
maliciously  and  negligently  permitted  a  certain  waste-pipe,  oom- 
ing  down  through  the  rear  of  the  building  No.  8  Fulton  street, 
and  communicating  with  a  sewer  underneath,  which  waste-pipe  . 
was  used  for  the  purpose  of  carrying  off  the  waste  water  frojf^ 
the  upper  stories  of  the  buildings  Nos.  8  and  10  Fulton  street, 
the  premises  occupied  by  the  plaintiff,  to  get  out  of  order  and 
leak,  so  that  large  quantities  of  the  waste  water  and  other  filth 
flowed  dowD  through  the  ceiling  and  upon  the  floor  of  the  de- 
mised premises,  interfering  with  and  depriving  the  defendant,  in 
a  great  degree,  of  the  beneficial  enjoyment  thereof,  and  injuring 
and  destroying  the  property  of  the  defendant ;  that  the  plaintiff 
knew  these  facts  at  the  time,  and  might,  by  the  exercise  of  ordi- 
nary care,  have  prevented  the  injury,  but,  though  requested  to 
repair  the  pipes,  refused  to  do  so ;  and  that,  in  consequence  of 
the  injuries  to  the  defendant's  business,  occasioned  thereby,  he 
was  compelled  to  abandon  the  premises  about  the  first  of  May, 
and  was  thus  wholly  deprived  of  the  privilege  of  renewal  created 
by  the  lease.  These  facts,  he  claimed,  amounted  to  an  eviction, 
and  he  also  claimed  to  recoup  or  set  off  the  damages  suffered, 
against  the  rent  claimed,  and  claimed  an  afi&rmative  judgment 
therefor. 

The  plaintiff  demurred  to  this  answer.    The  demurrer  was 
overruled,  and  the  plaintiff  appealed 

Briilon  and  Ely^  for  the  appellant. 

L  There  is  no  allegation  which  shows  that  the  evil  complained 
of  occurred  &om  any  fistult  of  plaintiff;  for. 
Vol.  L  21 
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1.  There  is  no  covenant  to  repair  contained  in  the  leaae^set 
forth  in  the  answer. 

2.  In  the  absence  of  such  express  covenant,  there  is  none  im- 
plied.   Taylor  L.  k  T.,  827,  848. 

3.  Nothing  appears  but  that  the  evil  complained  of  resulted 
from  the  improper  condition  of  the  pipes  upon  the  defendant's 
premises,  and  used  by  him,  as  there  is  no  allegation  that  these 
p^pes  were  exclusivdy  used  for  account  of  the  premises  above,  nor 
does  it  appear  but  that  it  actually  existed  when  the  quarter  com- 
menced, and  in  fact  when  the  lease  was  taken ;  and  suffering  it 
to  be  so  would  be  no  eviction,  nor  would  it  constitute  any  cause 
of  action.     S^kds  v.  Sax^  1  E.  D.  Smith,  268 ;  see  Etheridge  v. 

^4ifi>om,  12  Wend.  529. 

II.  Defendant  cannot  claim  a  reduction  of  the  rent  for  any 
tortious  act  of  the  landlord,  by  which  defendant  was  disturbed 
while  in  possession  of  the  demised  premises ;  for, 

1.  These  damages  do  not  arise  out  of  the  contract  between  the 
parties,  and  the  acts  complained  of  are  as  independent  of  the 
covenants  between  them  as  any  trespass  or  other  act  of  force 
committed  by  a  stranger  upon  the  tenant  Oram  v.  Dresser^  2 
Sand.  S.  C.  R.  120, 127 ;  Levy  v.  Bend,  1  E.  D.  Smith,  169 ;  Drolx 
V.  Cochcrojl^  10  Howard's  Prac.  877 ;  Mayor ^  <tc.,  of  New  York  v. 
Mabie,  2  Duer,  401. 

2.  Damages  for  a  wilful  trespass  cannot  be  the  subject  of  set- 
off, nor  can  damages  for  a  trespass,  not  constituting  a  breach  of 
contract  declared  on,  be  recouped,  and  the  counter-claim  un 
der  the  Code  includes  only  what  might  thus  have  been  set  up 
under  the  old  system.    See  same  cases  as  above. 

8.  There  is  no  breach  of  the  contract  declared  on,  as  in  the 
absence  of  express  covenants  there  is  no  covenant  whatever  im- 
plied, not  even  for  quiet  enjoyment.  The  word  "  demise"  may 
imply  a  covenant  for  quiet  enjoyment  (see  v.  Adams  v.  Oibney, 
6  Bingham,  656 ;  4  M.  &  P.  491 ;  1  Woodfall's  Tenants'  Law, 
811) ;  but  a  mere  relation  of  landlord  and  tenant  creates  no  such 
covenant.  Granger  v.  Collins,  6  Meeson  &  Welsby,  4  58 ;  Mayar^ 
Jkc,  of  New  York  v.  Mahie^  2  Duer,  401. 
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"Let"  is  not  equivalent  to  " demise."  Messeat  v.  Reynolds^  8 
Man.  Gran.  &  Scott,  194. 

4.  If,  however,  there  is  such  an  implied  covenant,  a  covenant 
for  quiet  enjoyment  is,  at  most,  only  a  warranty  of  title  in  the 
lessor,  and  that  the  tenant  shall  enjoy  such  iMe  undisturbed  (see 
Woodfall's  Tenants'  Law,  818),  and  is  not  broken  by  a  trespass, 
but  by  an  eviction  only ;  or  by  an  entry  under  an  assumption  of 
title.  Holden  v.  Tayhfj  Hobart,  12  ;  Levi  v,  Stephenson^  5  Bing.  - 
N.  C.  188 ;  Woodfall's  Tenants'  Law,  412 ;  Waldron  v.  McCaHy, 
8  John.  472 ;  Kertz  v.  Carpenter,  5  ibid.  Igl ;  Eiheridge  v.  Os- 
lorn,  12  Wend.  529 ;  Wait  v.  Coffin,  11  John.  495;  Levy  v.  Send, 
1  E.  D.  Smith,  169 ;  Drake  v.  Cockcrafi,  10  How.  877. 

IIL  There  are  no  facts  alleged  constituting  an  eviction,  ud^A 
any  assumption  of  title  by  the  landlord ;  but,  on  the  contrary, 
the  complaint  shows  there  was  no  eviction ;  for, 

1.  It  is  admitted  that  if  a  tenant  is  evicted  by  the  landlord 
firom  any  part  of  the  demised  premises,  the  obligation  under  the 
lease  to  pay  rent  ceases ;  and  though  the  tenant  occupies  the 
residue  of  the  premises,  yet  he  incurs  no  liability  for  rent  there- 
for under  such  agreement,  as  the  eviction  debars  the  recovery  of 
any  rent  under  said  agreement,  until  the  possession  of  the  whole 

is  restored.     Smith  v.  RaleighA^CdLxn^h.  513 ;  Lexma  v.  Payne,  3, 
4  Wend.  423  ;   Zule  v.  Zule,   24  ibid.  76 ;  Lawrence  v.  French,  ^ 
25  ibid,  4§3 ;  DyeU  v.  Pendleton,   8  Cowen,  781 ;   Hegeman  v. 
MeArthur,  1  E.  D.  Smith,  147 ;  Christopher  v.  Austin,  1  Kernan, 
216 ;  Taylor  L.  &  T.  183,  184. 

2.  It  is  admitted  that  an  expulsion  or  physical  eviction  is  not 
necessary  to  constitute  an  eviction ;  it  is  enough  that  there  is  an 
interference  by  the  landlord  with  or  a  disturbance  of  the  tenant's 
beneficial  enjoyment  or  use  of  the  demised  premises,  intention- 
ally committed  and  injurious  in  its  character.  Salmon  v., Smith, 
1  Saund.  204 ;  Hunt  v.  Cope,  1  Cowp.  242 ;  Pendleton  v.  Dyett,  4 
Cowen,  581 ;  DyeU  v.  Pendleton,  8  ibid.  727  ;  Ogavie  v.  Hull,  6 
Hill,  52 ;  Cohen  v.  Dupont,  1  Sand.  S.  C.  R.  260 ;  Taylor's  L.  & 
T.  443. 

8.  But  such  interference  or  disturbance  is  not  tantamount  to 
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an  eviction  before  the  tenant  leaves  the  premises.  The  tenant 
cannot  be  evicted  and  still  occupy ;  it  involves  an  absurdity  and 
a  contradiction  in  terms.  The  true  doctrine  is  simply  this: 
When  there  is  an  actual  expulsion  £^om  the  premises  or  from 
any  portion  thereof,  or  such  an  interference  with  the  beneficial 
enjoyment  as  to  justify  the  departure  of  the  tenant^  and  he  aban- 
dons the  premises  before  the  expiration  of  his  term,  there  is  an 
eviction  ;  but  when  there  is  simply  an  intrusion  upon  the  premi- 
ses, or  a  destruction  of  property  thereon,  or  an  injury  to  the  en- 
joyment, the  tenant  still  occupying  the  whole,  there  is  only  a 
tiespass.  Gases  above  cited  ;  Oram  v.  Dresser^  2  Sand.  S.  0.  R. 
120 ;  CampbeU  v.  Shields,  11  How.  565 ;  8  Kent's  Com.  463, 4th 
i^^if^i  note ;  OiJhooly  v.  Washington,  4  Comst.  217. 

4.  The  defendant  did  not,  in  this  case,  leave  until  after  the 
expiration  of  the  term ;  and,  by  the  terms  of  the  contract,  the 
rent  had  fallen  due,  and  leaving  at  such  a  time  could  constitute 
no  bar  for  the  rent  for  that  term.  McCarly  v.  Hudson,  24  Wend. 
293 ;  Cohen  v.  Dupont,  1  Sand.  S.  C.  R  264. 

IV.  Nor  could  any  damage  be  claimed  or  recouped  for  breach 
of  covenant  of  renewal,  for  there  is  no  allegation  of  refusal  to 
renew.    See  Etheridge  v.  Osbom,  12  Wend,  529. 

John  Graham,  for  the  respondent 

Dalt,  J. — The  matters  set  up  by  the  answer  are  relied  npoiii 
either  as  a  bar  to  the  action,  or  as  establishing  a  claim  for  dam- 
ages against  the  plaintiff,  which  may  be  set  up  in  this  action  by 
way  of  counter-claim. 

It  is  not  denied  by  the  answer — ^indeed,  the  answer  admits — 
that  the  defendant  continued  to  occupy  during  the  whole  period 
for  which  rent  is  claimed,  and  the  first  question  presented  is, 
whether  a  tenant,  who  thus  continues  in  the  occupation  of  the 
whole  of  the  premises  demised,  is  released  irom  the  payment  of 
rent  because  the  landlord  has  committed  acts  which  have  dimin- 
ished the  beneficial  enjoyment  of  the  premises  during  the  period 
for  which  rent  is  sought  to  be  recovered 
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To  occasion  a  suspension  or  extinguishment  of  rent,  there 
must  be  an  eviction  of  the  tenant,  and,  as  this  was  understood 
before  the  decision  of  DyeU  v.  PendleUm  (8  Cow.  727),  it  meant 
that  the  tenant  must  he  put  out  of  possession  either  of  part  or  of  the 
whole  of  the  premises  demised.  Co.  lit  148,  b;  Dorrd  v.  Andreufs^ 
Hob.  190,  a  ;  Reynolds  v.  BucJde^  ibid.  826,  a  ;  Hodgson  v.  Eobson, 
Vent  276;  PoUexf.  142 ;  Trumbull  v.  BuOock,  Styles,  446;  Sal- 
mon V.  Smith,  1  Wm.  Saund.  204,  and  note  2 ;  Hunt  v.  Cbpe, 
Cowp.  243.  Thus  the  form  of  the  plea,  as  given  in  Saundera, 
was,  '^  and  expelled,  and  removed  him,  the  said  Samuel,  firom  his 
possession  thereof,  and  kept  out  him,  the  said  Samuel,  firom  his 
possession  thereof."  This  waa  the  form  of  the  plea  in  DyeU  v. 
Ptndleion  (4  Cow.  584) ;  and  as  some  misconception  has  phlet 
Tailed,  as  to  what  was  actually  determined  in  the  ultimate  dispo- 
sition of  that  case  by  the  Court  of  £rrors,  it  may  be  well  to 
review  that  decision. 

To  maintain  the  plea  that  the  plaintiff  had  expelled  him  from 
the  possession,  the  defendant  offered  to  prove,  upon  the  trial| 
that  the  plaintiff  introduced,  into  the  part  of  the  house  which  he 
occupied,  lewd  women  and  prostitutes  at  various  times,  keeping 
them  all  night  for  the  purpose  of  prostitution ;  that  he  was  in  the 
habit  of  introducing  other  men,  who,  with  himself)  kept  com- 
pany with  the  women,  and  who  together  kept  up  such  noise  and 
disturbance  throughout  the  night,  using  obscene  and  indecent 
language,  so  as  to  disturb  the  rest  of  persons  sleeping  in  the  part 
of  the  house  demised  to  the  defendant,  in  consequence  of  which 
the  defendant  was  compelled  to  leave  the  house  before  the  rent 
became  due  for  which  the  action  was  brought.  It  was  held  by 
the  Supreme  Court  (^4  Cow.  584),  that  the  evidence  was  properly 
excluded ;  that  there  could  be  no  eviction  without  an  actual  en- 
try and  expulsion;  that  the  matter  complained  of  simply 
amounted  to  a  nuisance,  which  the  defendant  could  have  abated 
ty  applying  to  the  police;  that  he  was  under  no  necessity, 
physical  or  moral,  to  abandon  the  premises ;  and  that  his  aban- 
donment was  voluntary,  and  was  no  answer  to  the  covenant  for 
the  payment  of  rent 
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The  decision  of  the  Supreme  Court  was  reversed  bj  the  Court 
of  Errors  (8  Cow.  729),  and  that  j  udgment  of  reversal  determined 
merely  that  proof  of  an  actical  entry  was  not  essential  to  establish 
an  eviction,  but  that,  without  an  actual  entry  upon  the  premiseSi 
the  landlord  might  be  guilty  of  acts  which,  by  compelling  the 
tenant  to  quit  the  premises,  would  amount  to  an  eviction^  and 
that,  upon  the  evidence  excluded  at  the  trial,  the  jury  conld  have 
found  that  the  defendant  was  justified  in  quitting  the  premises,  and 
having  done  so^  that  he  was  released  thereafter  from  any  further 
liability  under  the  covenant  in  the  lease  for  the  payment  of  rent. 

This  is  all  that  I  understand  to  have  been  decided  by  that  case, 
though  it  has  been  supposed  to  have  gone  much  further.  Thus 
ir^vage,  C.  J.,  in  Leuris  v.  Papne  (4  Wend.  428),  said,  •*  In  Dyeti  v 
Pendleton^  it  seems  to  have  been  held  that  any  obstruction,  by  the 
landlord,  to  the  beneficial  enjoyment  of  the  demised  premises, 
or  a  diminution  of  the  consideration  of  the  contract,  by  the  act 
of  the  landlord,  amounts  to  a  constructive  eviction."  The  only 
foundation  for  this  opinion  is  to  be  found  in  one  of  the  reasons 
assigned  by  Senator  Spencer,  who  delivered  an  opinion  for  re- 
versal, to  show  that  actual  entry  was  not  essential  to  an  eviction. 

In  referring  to  the  rule,  that  a  tenant,  who  has  been  evicted 
from  part  of  the  premises  by  the  act  of  the  landlord,  is  not 
obliged  to  pay  rent  for  the  part  ho  retains  until  he  is  restored  to 
the  whole  possession,  Senator  Spencer  says,  "As  to  the  part 
retained,  this  is  deemed  such  an  injury  to  its  beneficial  enjoy- 
ment, such  a  diminution  of  the  consideration  upon  which  the 
contract  is  founded,  that  the  law  refuses  its  aid  to  coerce  the 
payment  of  any  rent  Here,  then,  is  a  case  where  actual  entry 
and  physical  eviction  are  not  necessary  to  exonerate  the  tenant 
from  the  payment  of  rent ;  and  if  the  principle  be  correct  as 
applied  to  a^  part  of  the  premises,  why  should  not  the  same 
principle  equally  apply  to  the  whole  property  demised,  where 
there  has  been  an  obstruction  to  its  beneficial  enjoyment,  and  a 
diminution  of  the  consideration  of  the  contract,  by  the  acts  of 
(he  landlord,  although  those  acts  do  not  amount  to  a  physical 
eviction." 
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Bnt  the  groand  here  taken,  that  any  obstTuction  bj  the  land- 
lord to  the  beneficial  enjoyment  of  the  premises  demised,  or 
diminution  of  the  consideration  of  the  contract,  amounts  to  an 
eviction,  was  not  essential  to  the  decision  of  Dyeit  t.  Pendleton. 
It  is  not^  and  never  was  the  law,  nor  is  the  case  an  authority  for 
any  such  proposition  or  principle.  If  any  obstruction  to  the 
beneficial  enjoyment,  or  diminution  of  the  consideration  of  the 
ooatract,  will  exonerate  the  tenant  from  the  payment  of  rent, 
then  any  act  of  trespass  on  the  part  of  the  landlord  will  have 
that  effect ;  and  it  is  well  settled  that  something  more  than  a 
mere  trespass  is  essential  to  an  eviction,  however  much  the  act 
of  tirespass,  or  successive  acts  of  trespass,  may  obstruct  the  tenant 
in  the  beneficial  enjoyment,  or  diminish  the  consideration  of  ^^^ 
oontraot 

"The  title  to  rent,"  says  Bacon  (6  Bac.  Abr.,  Bent,  L.  44), 
'^  is  founded  upon  this,  that  the  land  demised  is  enjoyed  by  the 
tenant  during  the  term  included  in  the  contract,  for  the  tenant  can 
make  no  return  for  a  thing  he  has  not  I^  therefore,  the  tenant 
be  deprived  of  the  thing  letten,  the  obligation  to  pay  the  rent 
ceases."  But  it  was  held  before  Bacon's  time  (Hawson's  case, 
Clayton,  34;  18  Vin.  Abr.,  504,  tit.  Bent  [A  a],  pi.  11 ;  BusheU 
V.  Lechmore^  1  Ld.  Bay.  869),  and  uniformly  adhered  to  since, 
that  a  mere  entry  and  trespass  upon  the  land  by  the  landlord  is 
not  such  a  deprivation,  and  will  not  suspend  or  discharge  the 
payment  of  rent  In  the  first  of  these  cases  (Hawson's  case),  the 
ooQit  held  that  the  breaking  of  a  partition  wall  by  the  landlord 
will  not  extinguish  the  rent,  for  there  must  be  a  continuance  of 
the  possession  and  a  putting  out  of  the  lessee.  In  Vermilyea  v.  Ails^ 
tin  (2  E.  D.  Smith,  208),  I  had  occasion  to  point  out  that  Senator 
Spencer  had  mistaken  the  reason  of  the  rule,  that  eviction  firom 
part,  by  the  act  of  the  landlord,  shall  suspend  the  rent  of  the 
whola  It  is  not  founded  upon  the  diminution  of  the  considera- 
tion of  the  contract,  or  the  injury  to  the  beneficial  enjoyment; 
and  this  mistake  led  to  the  erroneous  conclusion  he  arrived  at 
This  rule,  in  respect  to  the  soundness  of  which  there  was  great 
contrariety  of  opinion  before  it  was  definitely  settied  and  recog- 
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nized  (6  Bac.  Abr.  M  2),  was  founded  upon  the  policy  of  the  feu* 
dal  law,  by  which  the  landlord  was  bound  to  protect  and  defend 
his  tenant ;  and  such  being  the  obligation  springing  out  of  the 
relation,  the  landlord,  who  had  wrongfully  dispossessed  the  ten- 
ant of  part,  would  not  be  allowed  to  apportion  his  own  wrongs 
and  recover  rent  pro  rata  for  the  residue  of  the  land,  but  the  rent 
was  suspended  until  tbe  landlord  fulfilled  his  obligation,  and 
restored  the  tenant  to  the  possession  of  the  whole.  Co.  Lit  1, 
486 ;  Hodgkin  v.  Bobson,  Vent.  276 ;  PoUexfi  142 ;  Brooke  Abr.  tit 
Extinguishment,  48 ;  EoU.  Abr.  938 ;  6  Bac.  Abr.  Rent,  M  1,  p.  49. 
In  Dyett  v.  Pendleton^  the  tenant  abandoned  the  premises  be- 
fore  the  rent  became  payable,  and  all  that  was  or  can  be  said  to 
J^fdecided  by  the  case  was,  that  to  constitute  an  eviction  it  was 
xiot  necessary  that  the  landlord  should  actually  enter  and  expel 
the  tenant  from  the  possession,  but  that  he  might  be  guilty  of 
acts  which,  by  compelling  the  tenant  to  abandon  the  premises^ 
would  have  the  same  effect  as  if  there  had  been  an  actual  entry 
and  a  physical  expulsion.  In  other  words,  that  there  might  be 
constructive  as  well  as  mere  physical  eviction,  which  was  very 
well  illustrated  by  Senator  Spencer,  by  supposing  thatthe  landlord 
in  that  case  had  converted  the  portion  of  the  house  which  he 
occupied  into  a  smallpox  or  yellow-fever  hospit'd,  or  had  made 
a  deposit  of  gunpowder  under  the  tenant,  in  which  case  the 
abandonment  of  the  premises  by  the  tenant  might  become  a 
matter  of  necessity,  and  his  expulsion  accomplished  as  effect* 
ually  as  if  the  landlord  had  entered  and  turned  him  out  by  force. 
"Whether,"  says  Crary,  the  other  senator,  who  delivered  an 
opinion  in  fiivor  of  reversing  the  judgment  of  the  Supreme 
Court,  "  it  was  an  unnecessary  and  voluntary  abandonment  of 
the  premises  on  the  part  of  the  tenant,  or  compelled  by  the 
moral  turpitude  of  the  landlord,,  is  the  only  question  material  to 
be  considered."  In  Jackson  v.  Midy  and  others  (12  Miss.  209^  a 
case  in  many  respects  resembling  the  present  one,  and  to  which 
I  shall  have  further  occasion  to  refer,  it  became  essential  to  as- 
certain exactly  what  was  determined  by  DyeU  v.  Pendleton^  and 
the  principle  or  rule  established  by  that  case  is  thus  stated: 
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"  Any  act  of  the  lessor,  wlii<?h  defeats  the  enjoyment  of  the  prop- 
erty by  the  lessee,  is  a  good  bar  to  the  demand  for  rent,  provided 
the  lessee  abandon  the  premises  in  consequence  of  suck  wrongful  act 
*fihe  ?essor,^^ 

The  Court  of  Errors,  in  establishing  this  doctrine  of  construct- 
ive eviction,  made  no  change  in  the  law.  They  overturned  no 
principle  or  rule  established  by  previous  decisions,  bat  merely 
extended  the  application  of  an  acknowledged  principle,  in  a  case 
which  justified  the  extent  to  which  they  carried  it.  This  was 
the  view  taken  of  the  case  by  Nelson,  J.,  in  Ogilvie  v.  HuU  (5 
Hill,  54),  and  by  Bronson,  J.,  in  Oilhooly  v.  Washington  (4  Com. 
219).  It  was  entirely  consistent  with  the  existing  law,  to  hold 
that  a  landlord,  who  compelled  a  tenant  to  abandon  the  premi^. 
demised,  by  acts  which  rendered  the  further  occupation  of  therii 
impossible,  inconvenient^  or  useless,  evicted  the  tenant  as  fully, 
to  all  intents  and  purposes,  as  if  he  had  gone  upon  the  premises 
mod  ejected  him  from  the  possession  by  force. 

In  Cohen  v.  Dupont  (1  Sand.  S.  C.  260),  the  tenant  left  in  con« 
sequence  of  a  series  of  petty  annoyances  on  the  part  of  the  land- 
lord, which. seriously  injured  the  tenant's  business,  and  it  was 
held  to  be  an  eviction.  In  Jackson  v.  JEHWy,  supra^  the  tenant 
occupied  the  store  and  cellar  of  a  building,  the  upper  part  of 
which  was  occupied  by  the  landlord  as  a  grocery  store,  and  the 
dripping  from  the  salt,  tar,  &c.,  in  the  loft,  or  floor  occupied  by 
the  landlord,  passed  through  the  floor  into  the  store  occupied  by 
the  tenant,  upon  his  sugar  hogsheads,  brooms,  &c.  The  tenant 
complained,  and  the  landlord  tried  to  prevent  further  injury  by 
sprinkling  sawdust  on  the  floor  above,  which  only  stopped  the 
leakage  temporarily.  The  tenant  left  before  the  commencement 
of  the  last  quarter,  and  sent  the  key  to  the  landlord,  who  refused 
to  receive  it.  The  action  was  for  the  last  quarter's  rent,  and  it 
was  held  that  the  tenant  having  abandoned  the  premises  before 
the  beginning  of  the  quarter  for  which  rent  was  claimed,  in  con- 
sequence of  a  disturbance  of  the  beneficial  enjoyment  by  the  act 
of  the  landlord,  the  action  could  not  be  maintained,  and  the  law 
upon  the  subject  is  thus  succinctly  stated  by  the  court:  '^  The 
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coDsideration  of  the  lessee's  undertaking  to  pay  rent  is  the  qtdet^ 
peaceable,  and  indisputable  possession  of  the  premises  leased, 
and  is,  in  its  nature,  a  condition  precedent  to  the  payment  of 
rent.  If  the  lessor,  by  any  wrongful  act,  disturbs  that  possession, 
^hich  he  ^ould  protect  and  defei&d,  he  thereby  forfeits  his  right, 
and  the  lessee  may  abandon  the  possession  of  the  premises  leased, 
and  iliereby  exonerate  himself  fix>m  liability  to  pay  rent." 

In  all  these  cases  the  tenant  abandoned  the  premises,  and  there- 
by discharged  himself  from  all  further  liability  for  rent,  but  no 
case  has  ever  gone  the  length  of  holding  that  a  tenant,  disturbed 
in  the  beneficial  enjoyment  by  the  act  of  the  landlord,  may  con- 
tinue in  the  possession  of  the  whole  premises,  and  be  exempt 
^^|pi  the  payment  of  rent  There  must  be  an  eviction  of  the 
whole  or  of  some  part,  and  there  can  be  no  eviction,  if  the  ten- 
ant continues  in  the  possession  of  the  whole,  however  much  he 
may  be  disturbed  in  the  beneficial  enjoyment  For  that  disturb- 
ance, as  has  been  already  shown,  the  landlord  is  liable  as  a  tres- 
passer, but  it  does  not  put  an  end  to  the  contract  Every  evic- 
tion includes  an  ouster  either  of  the  whole  or  of  some  part  6 
Bac.  Abr.  by  Bayley,  note  44;  1  Lord  Ray.  869.  It  must 
amount  to  a  deprivation  of  possession.  The  possession  must  be 
given  up  by  the  tenant  in  consequence  of  the  acts  of  the  landlord, 
and  they  must  be  acts  which  warrant  and  justify  the  tenant  in 
80  doing,  or  the  landlord  must  have  taken  the  possession  forcibly 
&om  the  tenant  In  short,  there  must  be  a  change  of  possession. 
It  must  be  out  of  the  tenant,  and  in  the  landlord. 

This  is  manifest  upon  referring  to  the  early  cases.  In  (Xbd  y 
Hills  (1  Leon.  110 ;  18  Vin.  Abr,  Rent,  1,  pi.  2,  p.  613),  it  was 
held  that  the  possession  must  be  in  the  landlord  to  suspend  the 
rent  In  Reynolds  v.  BvddR  (Hob.  826,  a),  the  defendant  pleaded 
that  before  rent  due  "  the  plaintifi^  did  enter  upon  him,  but  did 
not  say  that  he  did  expel  him  or  hold  him  out,''  and  it  is  said, 
in  the  report  of  the  case,  that,  as  a  plea  in  bar,  it  was  insufficient 
In  JoTifis  V.  Boddinger  (Comb.  880),  it  is  said,  expulsion  makes 
the  first  part  of  the  bar,  and  holding  out  the  rest.  In  Arnold  v. 
Foot  (3  Keb.  458),  the  plea  was  declared  bad,  because  it  is  not 
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caid  eo^lit  or  amovii^  nor  that  the  plaintiff  oontinned  in  posses- 
sion, as  it  ought  to  be,  being  pleaded  by  way  of  suspension,  and 
in  Ihmt  r.  Oope  (Oowp.  248),  Aston,  Justice,  «aid :  "  All  the  cases 
in  the  books  suppose  the  lessee  to  be  put  out  of  possession ; 
therefore,  merely  saying  thaf  he  is  deprired  of  the  enjoyment  of 
the  premises  is  not  sufficient,"  and  the  plea  was  held  no  bar.  The 
distinction  which  runs  through  all  the  early  cases,  that  it  is  the 
deprivation  of  the  possession  of  the  whole,  or  of  some  part,  by  the 
wrongful  resumption  of  it,  on  the  part  of  the  landlord,  which 
works  the  suspension  or  extinguishment  of  rent,  has  been  recog-  ^ 
nized  and  acted  upon  in  several  American  cases.  Briggs  v.  HaU^  4 
Leigh,  485 ;  Jackson  v.  Eddy^  supra; Bennett  v.  Bittie^  4  Bawle,  839; 
Cram  v.  Dresser,  2  Sand£  S.  C.  120 ;  WiUm  v.  Smithy  5  Ygjrp. 
899.  In  this  last  case,  it  is  said,  ''  an  interference  by  the  land- 
lord, unless  the  tenant  be  wholly  evicted  and  eocpeUed  from  the 
possession,  is  not  a  discharge  from  the  payment  of  the  stipulated 
compensation ;  but  makes  the  enterer,  upon  his  possession,  a 
trespasser  liable  to  make  satia&ction  for  the  damages  in  the  ap- 
propriate action,"  and  it  was  further  remarked,  that  the  relation 
of  tenant  continues  as  long  as  the  tenant  continues  to  hold  the 
possession.  Sometimes  the  distinction  between  a  mere  trespass 
and  an  eviction  is  very  nice ;  as  in  Briggs  v.  Hall^  suproy  where 
the  landlord  entered  upon  a  farm  he  had  demised  to  the  tenant, 
and  mowed  the  meadow  land.  This  was  held  to  amount  to  an 
eviction,  because  the  principal  enjoyment  and  possession  of  a 
meadow  land  is  the  taking  and  using  the  hay,  and  the  man  who 
does  this  is  to  every  rational  purpose  the  possessor.  This  was 
an  extreme  case  for  declaring  that  the  possession  of  part  of  the 
premises  demised  was  in  the  landlord,  and  not  in  the  tenant,  but 
it  shows  that  this  change  of  possession  must  take  place,  or  there 
is  no  eviction.  In  the  case  before  us  the  defendant  remained  in 
possession,  until  the  full  end  of  the  term,  for  which  rent  is  claimed. 
He  has  not,  therefore,  been  evicted,  and  his  answer  is  no  bar  to 
the  action  for  rent.  The  acts  of  which  he  complains  ^ould  en- 
t'tle  him  to  maintain  an  action  against  the  plaintiff  equivalent 
to  what  was  fonnerly  denominated  an  action  on  the  case,  and  it 
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only  remains  to  consider  whether  this  canae  of  action  can  be  ael 
np  in  this  suit,  by  way  of  counterAjlaim. 

He  claims  that  he  sustained  damage  to  the  amount  of  two 
hundred  and  fifty  dollars,  in  the  hindrances,  obstructions,  delay 
and  difficulties  occasioned  to,  in,  and  about  the  prosecution  of  his 
business,  and  further  sets  up,  that  during  the  quarter  in  question 
large  quantities  of  water  were  poured  and  thrown  out  of  the  rear 
windows  of  the  plaintiff,  wantonly,  maliciously  and  negligently, 
by  the  plaintiff  and  his  servant,  so  as  to  run  into  and  upon  the 
premises  leased  to  the  defendant,  whereby  his  property  there 
deposited,  consisting  of  fruits  and  other  articles,  was  injured  and 
destroyed  to  the  amount  of  one  hundred  and  fifty  dollars.  Is 
Qd&fi  cause  of  action  arising  out  of  the  contract,  which  consti- 
tutes the  foundation  of  the  plaintiff's  claim  in  this  action,  or  is  it 
connected  with  the  subject  of  the  action  within  the  meaning  of 
the  150th  section  of  the  Code? 

Before  the  last  amendment  of  this  section,  we  held,  in  Levy  v. 
Bend  (I  E.  D.  Smith,  169),  that  damages  for  a  tortious  intrusion 
upon  the  demised  premises,  by  the  landlord  as  a  wilful  trespasser, 
not  constituting  a  breach  of  the  contract  declared  on,  could  not  be 
set  up,  by  way  of  recoupment,  in  an  action  brought  to  recover 
the  rent,  and  after  the  section  was  amended  in  its  present  form, 
we  held  in  Drake  v.  Oodccro/i  (4  E.  D.  Smith,  34),  that  in  an  action, 
by  a  landlord  to  recover  rent,  the  tenant  could  not  set  up,  as  a 
counter-claim,  a  mere  trespass  upon  the  demised  premises,  and 
destruction  of  personal  property  committed  by  the  landlord.  In 
that  action  the  answer  set  up  that  the  defendant  occupied  a  sta* 
ble  which  constituted  a  part  of  the  premises  demised,  and  that 
the  plaintiff,  during  the  defendant's  temporary  absence,  broke 
open  the  stable,  and  wilfully  took  and  removed  the  personal 
property  of  the  defendant  therein,  which  was  injured,  destroyed 
and  lost  to  the  defendant.  We  held,  that  as  a  cause  of  action, 
this  was  wholly  independent  of  the  contract  for  the  payment  ol 
rent.  That  the  trespass  for  which  damages  were  claimed  could 
not  be  regarded  as  connected  with  the  contract  nor  with  the  sub- 
ject of  the  action,  which  was  money  due  upon  a  contract  of  hir- 
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^g ;  but  it  was  admitted  by  Judge  "Woodruff,  that  an  interfer- 
ence with  the  possession,  an  eviction,  total  or  partial,  or  an  unlaw- 
ful injury  to  the  premises  in  violation  of  the  contract  of  letting, 
might,  unier  a  liberal  construction  of  the  Code,  constitute  a 
counter-claim. 

The  answer  in  this  case  shows  a  disturbance  of  the  beneficial 
enjoyment,  but  no  interference  with  the  possession.  Any  tres- 
pass upon  the  premises  demised  is  a  disturbance  of  the  beneficial 
enjoyment,  but  an  interference  with  the  possession  is  either,  an 
entry  under  color  of  right  or  assumption  of  title,  or  an  absolute 
deprivation  of  the  possession  in  whole  or  in  part  The  answer 
does  not  show  an  eviction,  total  or  partial,  or  any  unlawful  in- 
jury to  the  premises  in  violation  of  the  contracj.  There  is 
implied  in  the  contract,  being  a  demise  or  letting  for  a  ye^a 
covenant  for  quiet  enjoyment  {The  Mayor  of  JV.  Y.  v.  JfoWe,  8 
Kern.  151),  but  a  covenant  for  quiet  enjoyment,  whether  express 
or  implied,  relates  only  to  title,  and  not  to  the  undisturbed  en- 
joyment of  the  premises  demised  where  there  has  been  no  evic- 
tion, or  entry  under  assumption  of  title.  Howard  v.  DooUuk,  3 
Duer,  474;  The  Mayor  ofN.  Y.  v.  Mabie^  supra;  Lloyd  v.  Tom- 
kins,  1  T.  R  671 ;  Piatt  on  Covenants,  312  to  320.  Nothing  of 
this  kind  appears  by  the  answer.  It  sets  up  a  trespass  not  made 
under  an  assumption  of  title,  nor  resulting  in  an  eviction,  and, 
therefore,  no  breach  of  the  contract  of  hiring.  It  is  not,  then,  a 
cause  of  action  arising  out  of  the  contract,  and  as  the  contract  is 
here  the  subject  of  the  action,  it  cannot  be  said  to  be  connected 
with  the  subject  of  the  action. 

The  judgment  of  the  special  term  should  be  reversed,  and 
judgment  given  for  the  plaintiff  on  the  demurrer. 

Ingraham,  First  Judqb. — ^I  concur  with  Judge  Daly  in  the 
opinion  that  the  matters  set  up  in  the  answer  do  not  constitute 
an  eviction  which  either  suspends  or  extinguishes  the  rent  sued 
for.  Down  to  the  period  when  the  rent  became  due,  the  defend- 
ant remained  in  full  and  sole  control  of  the  demised  premises. 
The  plaintiff  neither  took  possession  of  any  part  of  the  premises, 
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nor  did  the  defendant  abandon  them  prior  to  that  time.  The 
acts  of  the  plaintiff  which  are  complained  of  were  mere  trespasses, 
for  which  the  defendant  could  have  recovered  his  damages ;  but 
they  did  not  amount  to  an  eviction,  nor  would  they,  in  my  judg- 
ment, have  authorized  an  abandonment  of  the  premises.  But 
whether  they  were  sufficient  to  justify  the  abandonment  or  not, 
the  defendant  did  not  leave  the  premises,  and  therefore  cannot 
claim  to  be  relieved  from  the  payment  of  the  rent  of  premises 
which  he  had  the  entire  use  of  during  the  whole  term.  The 
election  not  to  renew  a  lease,  which  he  had  alone  the  right  to 
determine,  cannot  be  considered  as  an  abandonment  of  premises 
so  as  16  cause  a  suspension  of  rent  which  had  accrued  during  the 
prejypus  term. 

The  case  of  Chhm  v.  Dupont  (1  Sand.  S.  C.  R  260)  does  not 
conflict  with  these  views;  because,  if  the  oause  of  offence  there 
was  sufficient,  the  tenant  actually  left;  the  premises  before  the 
rent  became  due. 

The  defendant  sets  up  in  his  answer  facts  showing  that  during 
the  term  the  plaintiff  committed  acts  injuring  his  quiet  enjoy- 
ment of  the  premises.  Upon  the  argument  of  this  case,  I  sup- 
posed these  matters,  set  up  by  way  of  counter-claim,  were  not 
within  the  provisions  of  the  Code  on  that  subject,  and  were  lia- 
ble to  the  same  objections  as  were  stated  in  Levy  v.  Bend  (1  E. 
D.  Smith,  169)  and  Drake  v.  Cockcrqft  (4  E.  D.  Smith,  34).  I  do 
not  see  anything,  on  further  examination,  to  change  that  opinion. 
In  those  cases,  we  held  that  a  mere  trespass  by  the  landlord, 
which  did  not  deprive  the  tenant  of  his  possession,  was  not  a 
breach  of  the  covenant  of  quiet  enjoyment;  and  that  it  was  ne- 
cessary, to  establish  a  right  to  recover  for  such  a  cause  of  action, 
to  show,  that  the  tenant  was  deprived  of  some  part  of  the  demised 
premises.  In  SL  John  v.  Palmer  (5  Hill,  599),  Judge  Bronson 
says,  "  If  the  covenantee  retains  the  possession,  it  is  impossible 
that  there  should  have  been  an  eviction,  and  no  ac-tion  will  lie, 
however  hard  the  case  may  be. 

Judgment  at  special  term  should  be  reversed.  • 
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Brady,  J. — ^I  still  adhere  to  the  opinioa  expressed  by  me  on 
the  decision  of  the  demurrer  in  this  action,  that  the  answer  seis 
up  facts  which  are  admitted  to  be  true,  and  which  constitute  a 
defence  to  this  action.  I  also  adhere  to  the  opinion  that  this 
case  is  a  much  stronger  one  for  the  application  of  the  doctrine  of 
constructive  eviction  than  Cohen  v.  JQupont  (1  Sand.  260),  stated 
in  the  opinion  referred  to.  My  understanding  of  Judge  Daly's 
opinion  is,  that  the  defendant  not  having  abandoned  the  premi- 
ses during  the  quarter,  he  was  not  evicted  constructively  or  other- 
wise, and  is  not  discharged.  In  answer  to  that  view,  I  state 
that,  by  the  lease,  the  defendant  was  entitled  to  a  renewal  of  his 
term,  which  he  abandoned  because  of  the  acts  set  up  in  the  an- 
swer ;  and  that  if  there  was  no  abandonment  during  the  quail^)^ 
for  which  the  rent  is  alleged  to  have  accrued,  there  was  an  aban- 
donment of  the  premises  for  the  further  term  to  which  the  de- 
fendant was  entitled.  I  am  not  aware  that  any  case  has  yet 
arisen  in  the  courts,  deciding  the  question  directly  as  to  when 
and  under  what  circumstances  the  defendant  must  abandon  the 
premises,  to  make  an  eviction  perfect ;  although  I  think  that  in 
this  case,  as  I  have  already  stated,  there  was  in  feet  an  abandon- 
ment of  the  premises.  I  understand  a  tenant  to  abandon  premi- 
ses if  he  leave  them  before  his  term  expires,  or  his  right  to  pos- 
session ceases,  without  reference  to  the  precise  time  when  that 
abandonment  takes  place.  I  also  understand  the  abandonment 
to  be  perfect  when  a  tenant,  having  a  right  to  a  further  term, 
leaves  the  premises  upon  the  expiration  of  the  original  term, 
and  that  the  rent  accruing  cotemporaneously  with  such  abandon- 
ment does  not  change  the  relative  rights  and  obligations  of  land- 
lord and  tenant,  as  they  existed  immediately  prior  thereto.  The 
law  does  not  regard  the  fractions  of  a  day.  It  seems  to  be  con 
ceded,  that  if  the  premises  are  abandoned  before  the  rent  be- 
comes due,  the  eviction  would  be  accomplished  without  refer- 
ence to  the  part  or  portion  which  had  expired  of  the  period  for 
which  the  rent  is  claimed.  In  the  case  of  Jackson  v.  JEddy  and 
otliers^  cited  by  Judge  Daly,  the  landlord  tried  to  prevent  further 
injury  to  his  tenant  from  the  causes  complained  of,  and  did  so 
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temporarily.  In  this  case,  the  landlord  neither  did  nor  attempted 
to  do  anything,  although  often  requested ;  but  wantonly,  mali- 
ciously and  negligently  permitted  the  continuance  down  to  the 
first  of  May,  when  the  rent  became  due,  of  the  injurious  acts 
complained  o£  It  presents,  therefore,  a  very  diflferent  state  of 
(acts  on  the  merits.  The  case  referred  to  is  not  in  point  on  the 
question  here  c#nsidered,  in  my  judgment,  although  it  shows  an 
eviction  to  have  resulted  from  acts  of  the  landlord  that  were 
neither  wanton  nor  malicious,  and  although  he  essayed  to  ob- 
viate their  injurious  consequences.  Here,  however,  the  plaintiff 
acted  wantonly  and  maliciously.  He  knew  of  the  disturbance 
complained  of,  and  made  no  effort  to  remove  or  prevent  it.  On 
1^  contrary,  he  wantonly  permitted  it  to  continue,  and  acknowl- 
edges not  only  that  he  did  so,  but  that  the  defendant,  his  tenant^ 
in  consequence  thereof  was  compelled  to  abandon  the  premises 
and  lose  the  benefit  of  his  renewal.  The  defendant  did  not 
abandon  the  premises  during  the  quarter,  but  he  did  during  the 
continuance  of  the  disturbance,  which  had  not  ceased,  but  was 
still  kept  up,  down  to  the  time  of  such  abandonment,  wantonly 
and  maliciously ;  and  hence  the  conclusion,  in  my  opinion  at 
special  term,  that  the  rent  in  cases  like  the  present  is  suspended 
only  during  the  continuance  of  the  acts  complained  of,  unless  the 
tenant  abandon  the  premises  whilst  they  continue  and  before  the 
rent  accrues,  in  which  case  they  become  a  bar.  It  follows,  from 
this,  that  if  the  disturbance  cease  before  the  rent  becomes  due 
and  while  the  tenant  is  still  in  occupation,  the  rent  may  be  re- 
covered ;  and,  with  equal  propriety,  that  if  the  disturbance  con- 
tinue during  the  whole  period  of  a  part  of  the  term  during  which 
rent  accrues  and  down  to  the  time  the  rent  becomes  due  by  the 
agreement,  the  rent  cannot  be  recovered,  inasmuch  as  his  right  to 
abandon  continues  down  to  the  very  moment  he  does  so,  and 
more  especially,  as  in  this  case,  where  he  abandons  the  premises 
and  a  term  thereof 

For  these  reasons,  I  think  the  judgment  at  special  term  should 
be  affirmed. 

Judgment  leveraed. 
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Chaukcey  W*.  Moobs  and  otheis  v.  WhiLIAM  Waed  and 

others. 

Where  a  party,  without  oonsidecation,  accepts  a  draft  with  a  conditional  under- 
standing  that  it  is  to  be  used  for  a  special  purpose,  in  its  •pplication  to  which 
pwpose  he  lias  some  interest,  and  it  is  converted  to  a  different  purpose,  he  is  not 
liable  upon  it  except  to  an  innocent  holder,  who  has  taken  it  before  maturity,  and 
given  a  good  consideration  for  it  But  if  the  acceptor  receives  a  fbll  oonsidera* 
tion  for  liis  acceptance,  he  is  liable  thereon  to  the  holder,  and  it  is  immaterial 
what  ufe  was  made  of  the  draft  by  the  drawer,  or  whether  the  holder  has  paid 
value  therefor  or  not. 

W.  accepted  certain  drafts  of  the  R.  R  Y.  17.  &  R.  Go^  upon  the  agreement  thfl. 
they  should  provide  funds  to  take  them  up  as  they  matured.  The  companj^Sr 
the  same  time  pledged  with  W.  bonds  to  an  amount,  at  their  par  value,  exceed- 
ing the  drafts,  upon  the  agreement  that  W.  might  sell  them  without  notice,  and 
reimburse  himself  the  amount  of  his  acceptances  if  they  were  not  provided  for  by 
the  oompany  pursuant  to  their  contract,  and  might  use  them  in  the  inierimj  pro- 
vided he  would  supply  their  place  with  similar  bonds,  upon  the  company's  pay- 
ing the  drafts  before  maturity.  The  drafts  were  to  be  used  upon  an  uncompleted 
part  of  the  company's  route.    BM — 

I  That  the  acceptance  was  not  an  accommodation  acceptance  by  W.,  but  was  one 
for  value. 

XL  In  the  absence  of  any  evidence,  as  to  W.*s  use  of  the  bonds^  or  of  any  loss  to 
him' thereon,  it  was  immaterial  that  the  company  used  the  acceptances  for  a  differ- 
ent pvrpoee  than  that  for  which  they  were  intended  to  be  used ;  and  it  was  im- 
material whether  the  holder,  an  indorsee,  paid  value  for  them  of  not 

m  That  evidence  of  W.  being  interested  in  the  completion  of  the  railroad  wai 
irrelevant,  and  properly  excluded. 

Appeal  by  defendants  from  a  judgment  entered  on  a  verdict 
of  a  jurj.  Tills  action  was  brought  upon  an  acceptance  of  tte 
defendants,  drawn  by  The  Rock  River  Valley  Union  Railroad 
Company  for  $l,bOO,  accepted  by  t\^  defendants,  and  indorsed 
to  the  plaintiffs.  The  cause  was  tried  before  Judge  Ingraham 
and  a  jury.  The  draft  having  been  read  in  evidence,  the  plain- 
tiff rested.  The  defendants  then  offered  evidence  of  the  follow- 
ing facts :  That  the  draft  was  one  of  eight  of  an  aggregate  amount 
of  $21,675.43,  drawn  by  the  Rock  River  Valley  Union  Railroad 
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Company  on  the  defendants,  and  accepted  by  tliem.  To  shaw 
the  agreement  under  which  these  drafla  were  accepted  by  the 
defendants,  they  introduced,  in  evidence,  the  following  letters, 
written  by  the  president  of  the  Eock  River  Valley  Union  Rail- 
road Company  to  them: 

"Office  Eock  River  Valley  Union  Railroad 
Company,  No.  18  Exchange  Place. 
"New  York,  August  25th,  1863. 

"  Messrs.  Ward  Brothers  &  Co., 
New  York. 
"  Gentlemen, — The  Rock  River  Valley  Union  Railroad  Com- 
jjgpy  may  have  occasion  to  draw  on  your  house  from  time  to 
ttme  in  sums  to  suit,  amounting  in  all  to  $10,000  or  $15,000,  at 
60  days'  date,  for  use  on  the  Janesville  end  of  the  road ;  and  in 
case  any  drafts  should  be  drawn  for  that  purpose  by  me,  I  crave 
due  honor  on  presentation,  of  which  due  advice  will  be  given 
you,  charging  your  usual  commission  for  accepting ;  and  for  my 
drafts  so  drawn,  I  agree  to  deposit  with  you  bonds  of  the  city  of 
Janesville,  at  a  margin  of  15  per  cent  as  collateral  security,  and 
to  place  you  in  funds  at  least  three  days  before  the  maturity  of 
my  drafts,  otherwise  you  are  to  avail  of  the  said  bonds  for  your 
reimbursement  without  further  notice. 

"  Respectfully  yours, 

"  A.  Hyatt  Smith,  Pres?L 

"Approved — ^R.  J.  Walker,  Director  and  Trustee, 

"  In  accordance  with  the  above  I  beg  to  advise  my  draft  in 
favor  of  A.  Hyatt  Smith,  Aug.  8th,  90  days,  which  please  honor 
for  $1,700." 

"  New  York,  Sept  28, 1858. 
"  Me.ssrs.  Ward  Brothers  &  Co. 

"Gentlemen, — It  is  the  desire  of  the  company  to  extend  the 
amount  stipulated  in  the  annexed  letter,  to  an  amount  not  ex- 
ceeding in  all  twenty-two  thousand  dollars,  upon  the  same  terms 
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Hierein  set  forth,  and  have  to  request  you  to  honor  mj  drafts  in 

conformity. 

"  Eespectfully  yours, 

"A.  Hyatt  Smith,  Bw.  R.  R  V.  U.  R  R  Co.'* 

"  Herewitli  you  will  receive  23  bonds  of  the  city  of  Janesville, 
for  $1,000  each,  to  be  held  by  you.  as  collateral  in  accordance 
with  the  terms  of  the  letter,  and  the  receipt  to  be  given  by  you 
to  show  more  folly  ihe  nature  of  the  transaction." 

To  this  letter  was  attached  a  list  of  the  drafts  drawn  by  the 
railroad  company  on  the  defendants,  among  which  was  the  ac- 
ceptance in  suit. 

The  defendants  also  introduced  in  evidence  the  following 
receipt  given  by  them  to  the  company  :  ^' 

"  New  York,  September  28th,  1853— Received  from  A  Hyatt 
Smith,  Esq.,  President  R  R  V*.  U.  R  R  Co.,  twenty-three  of 
8  p.  c.  city  of  Janesville  bonds  of  the  par  value  of  one  thousand 
dollars  each,  as  collateral  security  for  his  several  drafts  accepted 
by  us  (as  advised),  under  his  letters  to  us  of  the  25th  August| 
and  September  28tb,  as  follows : 

[Here  follows  a  list  of  drafts  including  the  draft  in  suit] 
**Said  bonds  are  numbered  as  follows: 

1  a    9  -  •  -  9  61  a  68  -  -  •  8 

47  a  50  -  -  -  4  72  &  75  -  -  •  2 

Total 28 

*'  In  case  of  non-fulfillment  on  the  part  of  said  company  to 
place  us  in  funds  in  accordance  with  tLe  above-mentioned  letters^ 
authority  has  been  given  to  sell  the  said  bonds  for  reimburse- 
ment, without  further  notice ;  and  their  consent  given  us  to  use, 
transfer  or  hypothecate  the  same  in  the  mean  tin^e  at  our  option, 
we  being  required,  on  payment  or  tender  of  the  amount  of  said 
drafts  at  any  time  before  said  drafts  mature,  or  bonds  shall  have 
been  sold,  to  return  to  said  company  an  equal  quantity  of  said 
bonds,  and  not  the  specific  bonds  deposited. 

"  Ward  Brothers  &  Co." 
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No  evidenoe  was  offered  by  the  defendants  aa  to  what  had 
been  done  with  the  bonds  referred  to  in  this  receipt^  or  as  to 
their  value. 

The  defendants  offered  to  prove  Aat,  on  the  upper  or  Janes- 
ville  end  of  the  road,  the  line  was  entirely  uncompleted ;  that  the 
other  end  was  partiall}^  completed ;  and  that  the  defendants  were 
creditors,  as  mortgage  bondholders  and  otherwise,  of  the  com- 
pany to  the  amount  of  over  $100,000  at  the  time  the  agreement 
above  described  was  made.  This  evidence  was  objected  to  and 
excluded  by  the  judge.  It  farther  appeared  that  the  draft  was 
passed  by  A.  Hyatt  Smith,  President  of  the  Eock  River  Valley 
Union  Railroad  Company,  to  the  firm  of  H.  O.  Clark  &  Co.,  of 
/^yhich  firm  he  was  a  member,  as  part  of  the  capital  which  he  had 
agreed  to  invest  in  that  firm,  and  that  it  was  passed  by  them  to 
the  present  plaintifis,  by  whom  it  was  applied  on  a  debt  due  to 
them  from  H.  0.  Clark  &  Co.,  but  whether  it  was  in  absolute 
payment  and  discharge  of  the  debt  did  not  very  distinctly  ap- 
pear. On  this  evidence  the  judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiflfe,  and  judgment  having  been  perfected  on 
the  verdict  which  was  rendered  pursuant  to  this  direction,  the 
defendants  appealed. 

P.  T.  Woodbury,  for  the  appellants.  I.  To  warrant  an  un- 
qualified direction  at  the  trial  in  favor  of  either  party,  the  fects 
claimed  to  have  been  proved  by  the  party  against  whom  the 
direction  or  instruction  is  given  must  be  undisputed.  Bich  v. 
Mich,  16  Wend.  676;  Dtvyer  v.  Sowzer,  6  ibid.  437  ;  Omwford  v. 
Wihon,  6  Barb.  518. 

II.  The  facts  proved  constituted  a  perfect  defence  to  the  ac- 
tion, and  the  court  erred  in  instructing  the  jury  that^  on  the 
evidence,  the  plainti£b  were  entitled  to  recover. 

1.  The  plaintiff  did  not  take  the  draft  in  the  i^ular  course 
of  trade,  and  were  not  holders  thereof  for  value.  Receiving 
paper  on  account  of  a  pre-existing  debt,  even  when  received  as 
so  much  payment,  is  not  receiving  it  for  value,  or  in  the  regular 
course  of  trade.     Coddingkm  v.  Bay,  20  Johns.  651 ;  Payne  v. 
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Ouder,  18  Wend.  605;  Stalker  y.  McDonald,  6  Hill,  98;  Boosar. 
Brotherson,  10  Weud.  85 ;  ffolbrook  y.  J/tc,  1  B.  B.  Smith^B 
E.159. 

2.  The  acceptance  by  a  creditor  of  a  bill  or  note  of  a  third 
person,  even  when  not  indorsed  by  the  debtor,  never  operates 
as  a  satisfaction  of  a  precedent  debt,-  unless  it  is  expressly  shown 
that  such  at  the  time  was  the  understanding,  even  although  a 
receipt  is  given  acknowledging  the  bill  or  note  to  have  been 
received  as  payment  mfodL  Noel  v.  Murray,  1  Duer,  888 ;  Mun- 
roe  V.  Hbff,  5  Denio,  862 ;  1  Smith's  Leading  Cases,  256,  note; 
Porler  v.  Talcoi,  1  Cow.  369 ;  Baymond  v.  Merdumt^  8  ibidi  147 ; 
Burdick  v.  Oreen,  15  Johns.  247.  And  see  FuUon  Bank  v. 
Phatnix  Bank,  1  Hall  Sup.  Ct  R  574.  .^ 

8.  If  the  plaintiff  are  not  holders  in  the  r^ular  oourse  of 
trade,  and  for  valae,  the  defendants  can  set  up,  as  against  them^ 
the  same  defence  which  they  could  against  the  drawers  or  pay- 
ees, viz. :  a  fraudulent  diversion  of  the  draft  fix>m  the  purposet 
stipulated  between  the  drawers  and  acceptors  when  it  was  ao^ 
cepted.  WaxdeU  v.  Howell,  9  Wend.  172 ;  Brown  v.  Taber,  5 
ibid.  566 ;  SmaU  v.  Smith,  1  Denio,  588 ;  Ontario  Bank  ▼. 
Worthington,  12  Wend.  598. 

III.  The  court  erred  in  refusing  to  receive  evidenoe  of  the 
special  interest  of  the  acceptors  in  the  completion  of  the  Janee- 
viUe  end  of  the  road. 

F.  E.  Mather,  for  the  respondent  L  There  being  no  con- 
flict of  testimony,  it  was  the  duty  of  the  judge  to  charge  as 
he  did. 

n.  Defendants  showed  nothing  impeaching  the  plaintiffs'  title 
as  bona  fide  holders  of  the  acceptance. 

1.  The  plaintiff  received  it  for  a  valuable  consideration  in  the 
usual  course  of  business,  before  maturity,  and  without  notice  of 
any  defect  of  title  or  consideration.  Story  on  Bills,  §  192} 
Story  on  Prom.  Notes,  §  195  and  note ;  Frisbe  v.  Lamed,  21 
Wend.  450;  8L  John  v.  Purdy,  1  Sandf.  S.  C.  E.  9;  Seneca  Ob; 
Bank  v.  Neaee,  8  Comst.  442 ;  Youngs  v.  Lee,  18  Barb.  187. 
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2.  The  parties  who  transferred  it  to  the  plaintiff  so  received 
it,  and  plainti&  are  entitled  to  all  the  benefit  thereof.  Same 
authorities ;  White  v.  Springfield  Bank,  8  Sandf.  S.  C.  R,  222 ; 
Bank  of  Si.  Albam  v.  GiTliland,  28  Wend.  811 ;  Bank  of  Sa- 
Una  V.  Babcock,  21  ibid.  499 ;  Mohawk  Bank  v.  Oarey,  1  Hill, 
618. 

IIL  The  acceptance  was  not  an  acconunodation  one,  nor  made 
without  consideration. 

1.  Defendants  agreed  to  receive  a  commission  for  accept- 
ing. 

2.  They  also  hM  a  deposit  of  negotiable  eight  per  cent,  bonds 
to  the  amount  of  $28,000,  as  a  further  consideration  for  the 

^ji|pceptance.  Byles  on  Bills,  p.  177 ;  Story  on  Bills,  §  188 ; 
Oameran  v.  Chappdj  24  Wend.  94 ;  Bow  v.  SchiUt,  2  Denio, 
621. 

8.  The  bonds  were  not  merely  received  as  collateral  security, 
but  were  in  law  exchanged  with  defendants  for  the  accept- 
^  ance. 

17.  Defendants  did  not  show  any  fraudulent  diversion  of  the 
draft.  No  proof  was  given  that  it  had  not  effected  the  substan- 
tial purpose  for  which  it  was  made  and  accepted. 

V.  The  evidence  offered  by  the  defendants,  and  excluded, 
was  insufficient,  if  not  irrelevant 

Daly,  J. — Nothing  had  been  established  on  the  part  of  de- 
fendants to  render  it  necessary  for  the  plaintife  to  show  that  they 
were  holders  for  value.  The  defendants  accepted  the  draft  in 
pursuance  of  an  agreement  between  them  and  the  drawer,  by 
which  they  received  certain  bonds  to  the  par  value  of  $23,000, 
on  condition  that  they  would  accept  drafts  for  the  railroad  com- 
pany, of  which  the  drawer  was  the  president,  to  an  amount  not 
exceeding  $22,000.  They  accepted  drafts  to  the  amount  of 
$21,676.48,  the  last  acceptance  being  three  of  $1,000  each^ 
one  of  which  was  the  draft  in  suit.  By  the  terms  of  this  agree 
ment  the  drawer  was  to  place  them  in  funds  to  meet  their  accept- 
ances at  least  three  days  before  they  became  due,  or  the  defend- 
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ants  were  to  "be  at  liberty  to  sell,  hypothecate,  or  transfer  the 
bonds,  to  reimburse  themselves.  There  was,  therefore,  no  want 
of  consideration,  but,  presumptively,  a  full  and  adequate  con- 
sideration for  their  accepting  the  draft  in  suit ;  and  before  they 
could  impeach  or  inquire  into  the  title  of  the  plaintiffs  it  was 
necessary  for  them  to  show  a  want  of  consideration  at  the  time 
the  draft  was  accepted,  or  a  subsequent  failure  of  consideration. 
The  par  value  of  the  bonds*  when  they  were  placed  in  the  hands 
of  the  defendants  was  equal  to  the  amount  to  which  the  defend- 
ants accepted,  including  the  draft  in  suit;  or  if  they  were  not  of 
that  actual  value,  or  afterwards  fell  in  value,  and  proved  insuffi- 
cient to  secure  the  defendants  to  the  amount  of  their  acceptance^,  it 
rested  with  them  to  show  it,  which  they  did  not.  The  court  \V3(|, 
therefore,  justified  in  concluding  that  they  had  received  a  full 
consideration  for  accepting  the  draft ;  and  if  they  had,  then  it 
was  wholly  immaterial  whether  the  plaintiflfe  had  given  value 
for  the  draft  or  not ;  as  the  holders,  they  were  entitled  to  re- 
cover it. 

It  is  urged  that  the  acceptance  of  the  defendants  was  for  a  special 
purpose ;  that  the  amount  for  which  they  agreed  to  accept  was 
to  be  used  on  the  Janesville  end  of  the  road,  and  that  the  draft 
in  suit  was  used  by  the  drawer  for  a  different  purpose — having 
been  given  by  him,  to  the  plaintiff,  for  an  antecedent  debt  But 
if  they  received  a  full  consideration  for  accepting  it,  it  is  wholly 
immaterial  what  use  was  made  by  him  of  the  draft.  Whore  a 
party,  without  consideration,  accepts  a  draft  with  a  condition 
and  understanding  that  it  is  to  be  used  for  a  special  purpose,  in 
its  application  to  which  purpose  he  has  some  interest,  and  it  is 
converted  to  a  different  purpose,  he  is  not  liable  upon  it,  except 
to  an  innocent  holder,  who  has  taken  it  before  maturity,  and 
given  a  good  consideration  for  it.  But  the  defendants. are  not  in 
this  position.  They  offered  to  show  that  when  they  made  the 
agreement  above  referred  to,  they  were  creditors  of  the  railroad 
company,  as  mortgage  bondholders,  to  the  amount  of  $100,000,  and 
that  the  Janesville  end  of  the  road  was  not  completed ;  with  a  view, 
it  is  to  be  presumed,  of  showing  that  they  w.ere  interested  in  the 
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amount  of  the  draft  being  applied  to  the  purpose  for  wUcli  it 
was  drawn.  But  this  evidence,  if  it  had  been  admitted,  would 
not  have  changed  their  position,  and  brought  them  within  the 
rule  referred  to.  The  inducement  to  the  acceptance  of  this  draft^ 
and  of  the  other  drafts  included  in  the  agreement,  was  not  that 
the  defendants  were  creditors  of  the  company,  but  it  was  a  dis- 
tinct consideration,  the  placing  of  securities  in  their  hands  suffi- 
ciently ample  to  cover  them  to  the  extent  of  their  acgeptances. 
It  was,  therefore,  a  transaction  entirely  distinct  and  separate. 
Even  if  it  had  been  shown  that  the  sale  or  hypothecation  of 
these  securities  had  the  effect  to  lessen  the  value  of  the  other 
bonds  of  the  company  mortgaged  to  the  defendants,  it  would  not 
rdj^ve  them  from  their  liability  upon  these  acceptances  to  the 
holders  of  the  drafts,  whether  the  holders  had  given  value  for 
them  or  not.  But  whether  it  would  or  not,  nothing  of  this  kind 
was  attempted  to  be  shown.  As  the  case  stood  before  the  courts 
they  had  received  a  full  consideration  for  the  acceptance  of  this 
drait ;  they  were  bound  to  pay  it,  and  had  no  right  to  call  upon 
the  plaintiffs  to  show  that  they  had  taken  it  for  value. 

But,  if  I  deemed  the  point  essential  to  the  determination  of 
this  case,  I  could  not  agree  with  the  other  members  of  the  courts 
that  the  plaintiffs  are  holders  for  value,  so  as  to  give  them  a 
right  to  recover  upon  a  draft  accepted  without  consideration,  and 
diverted  from  the  purpose  for  which  it  was  accepted.  In  the 
courts  of  the  United  States,  and  in  several  of  the  states,  the  circum- 
stances under  which  this  draft  was  taken  by  the  plaintifis  would 
be  sufficient  to  make  them  holders  for  value.  In  this  state,  how- 
ever, I  understand  the  law,  as  settled,  to  be  otherwise ;  but  my 
reasons  for  so  thinking  would  require  an  extended  and  careftd 
examination  of  the  course  of  our  judicial  decisions,  which  it  is 
unnecessary  that  I  should  go  into,  as  we  all  agree  that  the  judg<* 
was  right  in  telling  the  jury  that,  upon  the  evidence^  the  plain* 
tiffii  were  entitled  to  recover. 
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John  Ot.  Williahb  v.  This  iNSMJiusroB  OoMPAmr  of  North 

AH£&ICA« 

A  port-proprietor  of  a  vessel  had  agreed  with  one  of  his  co-proprietors  for  a  sale  of 
his  interest  to  the  latter ;  and  by  the  agreement  the  purchaser  agreed  to  give  a 
bill  of  sale  of  bis  own  interest  in  the  vessel  as  security  for  the  performance  of  tiie ' 
agreement  opon  his  part.  The  seller  subsequentlj  applied  for  and  obtained  an 
insurance  on  the  freight,  and,  a  loss  occurring,  brought  an  action  on  the  policy. 
It  did  not  appear  clearly  what  had  been  done  under  |he  agreement  of  sale ; 
whether  the  purchaser  had  executed  the  stipulated  bill  of  sale  or  not.  The  inter- 
est of  the  purchaser  in  the  vessel  had  been  sold  on  execution. 

Bdd, — 1.  That,  upon  the  construction  of  the  agreement,  it  was  evidently  not  the 
intention  of  the  parties  that  the  interest  to  be  sold  should  pass,  unless  the  (hq 
chaser  transferred  his  interest  in  the  vessel  as  security.  ^ 

2.  That,  there  being  no  evidence  that  the  agreement  had  been  fully  performed  on 
both  sides,  a  jury  were  warranted  in  inferring  that  at  the  time  of  loss  the  plaintiff 
had  an  interest,  either  as  proprietor  of  his  own  original  share,  or  as  mortg^pee  of 
the  interest  of  the  purchaser,  which  oould  not  be  affected  by  the  sale  on  exe- 
cution. 

3«  That  it  was  immaterial  (the  policy  being  a  valued  policy)  what  was  the  extent  of 
plalntiff^s  interest ;  but  either  interest  above  named  would  enable  him  to  maintain 
tiie  action.  • 

The  presumption  is,  that  freight  bdonga^  as  the  earnings  of  the  vessel,  to  the 
owners. 

When  a  verdict  is  taken  subject  to  the  opinion  of  the  courts  the  court  will  draw,  in 
support  of  the  verdict,  every  inference  from  the  evidence  which  a  jury  would  be 
justified  in  drawing. 

MonoN  by  plaintiff  for  judgment  on  a  verdict  taken  subject 
to  the  opinion  of  the  court  at  general  term.  This  action  was 
brought  upon  a  policy  of  insurance  upon  freight  of  merchandise, 
laden  or  to  be  laden  on  the  propeller  General  Warren,  owned 
by  plaintiff.  The  question  in  the  case  was,  whether  plaintiff 
had  an  insurable  interest  ai  the  time  of  the  loss  ?  The  facts,  so 
iar  as  this  question  is  concerned,  were  as  follows  : 

In  August,  1850,  John  G.  Williams,  the  plaintiff,  was  owner 
of  one-eighth  of  the  propeller  General  Warren,  and  Nathaniel 
Dole  was  owner  of  five-sixteenths  of  her.  On  the  7th  of  August 
Williams  and  Dole  entered  into  an  agreement,  in  writing,  where- 
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by,  among  other  things,  Williams  agreed  to  sell,  and  Dole  to  huj 
Williams'  eighth  of  the  vessel,  for  $10,000,  payable  in  two  equal 
payments,  on  the  first  days  of  January  and  February.  1861. 
And  Dole  agreed,  among  other  things,  to  give  Williams  a  bill 
of  sale  of  his  five-sixteenths  of  the  vessel  as  security  for  the  ful* 
filment  of  the  agreement  on  his  (Dole's)  part>  and  also  to  asagn 
his  interest  on  the  policies  of  insurance  on  the  steamer ;  and  also 
to  effect  policies  of  insurance  on  freight  of  the  steamer,  to  the 
amount  of  $10,000,  and  assign  them  to  Williams.  By  the  further 
terms  of  this  agreement.  Dole  agreed  that,  in  case  he  should 
make  default  in  any  of  the  payments  promised  in  the  agreement| 
then  the  title  vested  in  Williams  by  the  deposit  of  the  aforesaid 
HQurities  should  ever  remain  so  vested,  and  Dole  should  forfeit 
all  claims  thereto.  And  Williams  agreed  that,  in  case  Dole 
should  make  the  payments  agreed  on,  then  Williams  should  re- 
convey  to  him  all  interest  in  the  securities  in  question ;  and  that^ 
meantime,  he  would  not  interfere  in  the  management  of  them, 
except  in  case  of  de&ult  in  payment  by  Dole. 

In  June,  1851,  the  plaintiff'  applied  to  the  defendants  for 
insurance  on  the  fr^ht  of  the  General  Warren,  and  the 
policy  in  suit  was  issued.  It  was  dated  June  5,  1851,  and  in- 
sured $5,000  on  the  freight  of  the  vessel,  for  one  year  from 
April  26,  1851.  The  freight  was  valued  therein  at  the  sum 
insured,  carried  or  not  carried ;  and  it  was  agreed  that  the  policy 
should  be  proof  of  interest  The  loss,  if  any,  was  made  payable 
to  the  plaintiff. 

Early  in  1852,  and  before  the  loss  of  the  propeller  was  known 
at  New  York,  the  plaintiff  stated  to  the  agent  of  the  defendants 
that  the  interest  of  the  parties  to  whom  he  sold  the  vessel  had 
been  sold  out  by  the  sheriff,  or  marshal,  in  San  Francisco.  The 
agent  thereupon  remarked  that  he  had  no  further  insurable 
interest,  and  had  better  cancel  the  policies,  and  accept  a  return 
of  part  premium.  The  plsdntiff  thereafter  brought  in  the  policy 
upon  the  vessel,  and  it  was  canceled ;  but  he  declined  to  cancel 
the  policy  on  fireight,  saying  he  would  retain  it— it  was  all  he 
had  left  to  depend  upon  of  the  General  Warren. 
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The  vessel  was  lost  in  the  Columbia  Biver  in  January,  1852, 
bj  'the  perils  insured  against,  being  full  freighted  at  the 
time. 

Upon  these  facts  the  counsel  for  defendants  moved,  at  the 
trial,  to  dismiss  the  complaint,  chiefly  upon  the  ground  that  the 
interest  of  the  original  assured  in  the  vessel  was  divested  prior 
to  the  voyage  in  which  the  loss  was  alleged  to  have  taken  place, 
and  there  was  no  evidence  of  any  privily  between  the  new  pro- 
prietors and  the  plaintiff,  nor  of  any  freight  contract  commenced 
before  the  divesting  the  plaintiff's  interest;  and  that  the  plaintiff 
therefore  could  not  recover. 

The  judge  reserved  the  question  raised  by  defence,  and  direct- 
ed a  verdict  for  the  plaintiff  subject  to  the  opinion  ot^fbe 
court 

F.  B.  Cutting,  for  the  plaintiff. 

L  The  plaintiff  had  an  insurable  interest  in  the  freight  of  the 
steamer  at  the  time  of  effecting  the  policy,  and  at  the  time  of  the 
loss.    He  was  to  have  been  paid  out  of  the  earnings. 

The  character  of  his  interest  was  explained  to  the  defend- 
ant, and  the  policy  was  framed  for  the  express  purpose  of  cover- 
ing it. 

The  policy  stipulated  that  its  production  should  be  sufficient 
proof  of  interest  in  the  plaintiff. 

He  was  mortgagee  of  the  steamer,  and  the  mortgage  debt  was 
to  have  been  paid  from  her  earnings.  9  S.  &  E.  108 ;  Lucena 
V.  Crawford,  5  Bos.  &  Pul.  269,  802 ;  Hancox  v.  Fishing  Co.,  8 
Sum.  E.  182,  140;  1  Am.  Ins.  229. 

n.  The  interest  of  the  plaintiff  continued  until  the  loss  of  the 
steamer.  There  is  no  evidence  that  he  had  sold  or  parted  with 
his  interest ;/  and,  on  the  contrary,  it  appears  that  the  policy  on 
the  freight  was  all  he  had  left  to  depend  upon. 

III.  The  sale  by  the  sheriff  of  the  right,  title,  and  interest  of 

.  Dole,  the  mortgagor,  even  assuming  that  there  is  legal  evidence 

that  his  title  was  divested  (which  is  denied),  could  not  affect  or 

impair  the  insurable  interest  of  the  plaintiff,  or  deprive  him  of 
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ihe  right  to  enforce  a  contract  of  insurance  made  for  the  expzesa 
purpose  of  protecting  that  interest 

Z>.  Lord^  for  the  defendants. 

I.  The  policy  in  suit  was  only  for  the  benefit  of  the  plaintiff 
and  his  vendee,  Dole,  and  rested  upon  the  interest  of  the  latter 
in  the  freight.  PhiL  on  Ins.  211,  §§  279,  282,  888 ;  Baudyy. 
Union  In.  Co.^  2  Wash.  C.  C.  E.  891 ;  Seaman  v.  Loring^  1  Ma- 
son E.  136. 

Dole,  being  in  possession  as  vendee,  was  responsible  for  ex- 
penses, and  while  so  was  entitled  to  freight ;  and  this,  being  the 
only  real  intere^  is  to  be  deemed  that  which  is  admitted  by 
th^olicy,  and  to  which  alone  it  attached.  Even  if  the  plaintiff 
haTueen  entitled  to  resume  possession  of  the  vessel,  at  the  time 
of  her  sale  in  San  Francisco,  in  the  fall  of  1851,  he  had  no  inter- 
est in  her  freight,  which  was  the  fruit  of  a  contract  by  the  new 
owner,  his  expenditures  and  liability,  with  no  obligations  be- 
tween him  and  the  plaintiff  as  to  the  freight. 

II.  The  expression  in  the  policies,  "  for  whom  it  may  concern," 
does  not  embrace  any  parties  but  those  interested  at  the  time  of 
effecting  the  policy,  and  on  whose  behalf  it  was  made.  (Authori- 
ties under  first  point.) 

III.  The  interest  insured  must  continue  in  the  same  parties 
until  the  time  of  the  loss :  otherwise  the  interest  insured  is  not 
the  interest  which  suffers  the  loss.  1  Am.  on  Ins.  281,  2 ;  1  Phil. 
Ins.  62,  §§  85,  87;  Powks  v.  Jones,  II  Mees.  &  Wels.  10. 

As  in  this  case,  by  the  sale,  the  plaintiff  and  his  vendee,  DolCi 
ceased  to  be  entitled  to  the  freight  contemplated  in  the  policy ; 
and,  whether  earned  by  the  safe  performance  of  the  voyage,  or 
lost  by  its  defeat  by  wreck,  it  was  the  same  to  them ;  they  would 
not  be  entitled  to  it  in  either  case.  They  cannot,  therefore,  get 
it  from  the  insurers. 

IV.  To  allow  a  recovery  on  an  insurance  after  the  insured  had 
ceased  to  have  any  interest,  is,  in  effect,  to  make  the  policy  a 
wager  and  not  an  indemnity  against  the  perils  insured  against. 
The  insurers,  if  made  liable  now,  are  made  to  indemnify  the 
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plaintiff  not  only  against  the  perils  of  the  sea,  but  against  judg* 
ments  and  executions  against  his  vendee — ^in  all  respects  con- 
trary to  the  principles  of  the  contract  of  insurance. 

Daly,  J. — It  was  admitted  upon  the  trial  that  the  vessel  had 
been  lost  by  the  perils  insured  against,  and  that  the  policy  was 
not  a  wager  policy ;  the  question  therefore  is,  whether  the  plain- 
tiff had  an  insurable  interest  in  the  freight  when  he  effected  the 
policy  and  at  the  time  of  the  loss,  or  if  he  had  an  interest  in  the 
freight  when  he  effected  the  policy,  was  it  put  an  end  to  by  the 
sale  of  Dole's  interest  in  the  vessel  by  the  sheriff  or  marshal,  in 
San  Francisco? 

If  Dole  executed  the  bill  of  sale,  which  by  the  agreemenihe 
bound  himself  to  do,  as  security  for  the  performance  of  the  a^e- 
ment  on  his  part,  then  the  legal  title  to  five-sixteenths  of  the 
vessel  was  in  the  plaintiff,  subject  to  be  divested  by  the  perform- 
ance of  the  agreement  by  Dole ;  and  if  Dole  did  not  execute  the 
bill  of  sale,  then  the  plaintifTs  interest  in  the  one-eighth  of  the  ves- 
sel did  not  pass  to  Dole,  for  it  is  apparent,  upon  the  construction 
of  the  whole  agreement,  that  it  was  not- the  intention  of  the  par- 
ties that  that  interest  should  pass,  unless  Dole  transferred  to  the 
plaintiff  his  title  to  the  five-sixteenths  of  the  vessel  as  security — 
a  title  which  was  to  vest  in  the  plaintiff  absolutely  if  Dole  failed 
to  mate  the  payment  according  to  the  terms  of  the  agreement. 
It  did  not  appear  positively  what  had  been  done  under  the  agree- 
mem:  whether  the  plaintiff  had  loaned  the  sums  he  agreed  to 
loan,  or  whether  Dole  had  given  the  bill  of  sale ;  but,  from  the 
declarations  of  the  plaintiff,  a  jury  would  have  the  right  to  infer 
that  the  plaintiff  had  a  claim  upon  the  freight^  either  for  money 
advanced  under  the  agreement^  which  had  not  been  repaid,  or 
by  virtue  of  his  title  as  owner,  which  had  not  been  divested  by 
the  feilure  of  Dole  to  comply  with  the  conditions  of  the  agree- 
ment There  was  no  evidence  in  the  case  that  would  warrant 
them  in  coming  to  the  conclusion  that  the  agreement  had  been 
fully  performed  in  all  its  parts,  so  as  to  divest  the  plaintiff  of  all 
interest  in  the  vessel,  and  of  all  claim  upon  her  earnings,  when 
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the  vessel,  or  Dole's  interest  in  her,  was  sold  at  San  Frandsoo; 
and  if  they  could  not  come  to  that  conclusion,  then  there  was 
proof  before  them  that  the  plaintiff  had  an  interest  as  owner, 
whether  in  one-eighth  or  in  five-sixteenths  was  immaterial,  which 
could  not  be  affected  by  the  sale  of  Dole's  interest.  When  the 
vessel  was  lost,  she  had  a  full  freight  on  board,  and  if  it  had 
been  earned,  it  must  be  presumed,  as  there  was  no  evidence  that 
any  one  else  was  entitled  to  it»  that  it  belonged,  as  the  earnings 
of  the  vessel,  to  the  owners. 

When  a  verdict  is  taken  subject  to  the  opinion  of  the  cour^ 
every  inference  which  a  jury  would  be 'justified  in  drawing  from 
the  evidence,  the  court  will  draw  in  support  of  the  Verdict;  and 
the  evidence  warrants  the  conclusion,  that  the  plain tiflj  when 
thlfi^^essel  was  lost^  had  an  interest  in  her  as  owner,  and,  as  one 
of  the  owners,  an  insurable  interest  in  the  freight,  which  was 
valued  by  the  policy.  The  plaintiff  is,  therefore,  entitled  to 
judgment  for  the  amount  of  the  verdict — ^$6,414.58. 

Judgment  accordingly 


Edwabd  Tract,  assignee  of  James  Wiley,  v.  Hebiuh 
Habtmak. 

This  court  will  not  interfere,  on  appeal,  with  the  finding  of  a  Justice,  onlesB  it  is 
such  an  obvious  disregard  of  the  weight  of  evidence  as  to  create  a  conyiction  tbii 
it  must  have  proceeded  from  passion,  prejudice,  corruption,  or  palpable  mistiJca 

The  justice  returned  that  the  testimony  of  two  of  the  defendant's  witnesses  was 
given  in  a  manner  to  deprive  it  of  any  weight,  and  this  court  refused  to  distuib 
the  judgment,  although,  from  the  testimony  returned,  it  probably  would  come  to 
a  different  conclusion  as  to  the  facts  from  that  arrived  at  by  the  Justice. 

Appeal  by  defendant  from  a  judgment  of  the  Second  District 
Court 

The  action  was  brought  to  recover  for  ale  sold  and  delivered 
to  the  defendant  by  the  plaintiff's  aosignor.  The  sale  and  de- 
livery, and  amount  due  therefor,  were  proved  by  the  testimony 
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of  the  plaintiffs  assignor,  corroborated  by  that  of  B.  C.  Fuller 
On  the  part  of  the  defendant  two  witnesses  were  called,  whose 
testimony  tended  to  show  that  the  quantity  delivered  was  less 
than  claimed  by  plaintiff,  and  that  defendant  paid  cash  for  all 
ale  purchased. 

The  justice  rendered  judgment  for  the  plaintiflT,  assigning  as  a 
reason,  in  his  return,  that,  as  the  testimony  was  presented  to  him, 
he  thought  that  of  the  plaintifiTs  assignor,  corroborated  as  it  was, 
entitled  to  greater  credit  than  that  of  defendant's  witnessea 

Oeorge  Carpenter,  for  the  appellant 

StilhoeU  and  Swain,  for  the  respondent. 

Daly,  J. — ^We  have  repeatedly  held,  that  where  the  testimony 
is  conflicting  we  will  not  interfere  with  the  finding  of  the  justice, 
unless  we  can  come  to  the  conclusion  that  the  finding  is  such  an 
obvious  disregard  of  the  weight  of  evidence  as  to  create  convic- 
tion in  the  mind  of  the  appellate  court  that  it  must  have  pro- 
ceeded from  passion,  prejudice,  corruption,  or  palpable  mistake. 
Such  is  not  the  present  case.  It  was  a  case  of  contradictory  tes- 
timony, involving  the  relative  credibility  of  witnesses,  a  question 
which  the  justice,  before  whom  the  witnesses  testified,  was  alone 
competent  to  pass  upon.  He  has  returned  that  the  conviction 
made  upon  his  mind  was,  that  the  testimony  of  the  plaintiflTs 
assignor  was  more  reliable  than  that  of  the  defendant,  and  that 
the  testimony  of  two  of  the  defendant's  witnesses  was  given  in  a 
manner  to  deprive  it  of  any  weight.  In  such  a  case  we  will  not 
interfere.  We  might,  from  the  testimony  as  it  is  returned  to  us, 
draw  a  different  conclusion,  as  to  the  facts,  from  that  drawn  by 
the  justice,  but  that  would  not  warrant  us  in  reversing  his  judg* 
ment.  The  tribunal,  whether  it  be  a  judge  or  a  jury,  before 
whom  a  question  of  fact  is  tried,  upon  conflicting  testimony,  is 
the  one  most  competent  to  pass  upon  it ;  and  a  conclusion  arrived 
at  by  such  a  tribunal  is  not  to  be  disturbed,  unless  in  case  of  ob» 
vious  mistake,  passion,  prejudice,  or  corruption. 

Judgment  affirmed. 
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Margaret  Irwin  v.  George  W.  Lawrence  and  James  Muib. 

Where  a  judgment  is  reversed,  upon  appeal,  at  the  general  term  of  the  Kaiine 
Court,  for  errors  occurring  upon  the  trial  before  a  single  judge,  or  for  insuffidencj 
of  proof,  a  new  trial  should  be  awarded. 

It  is  only  in  cases  where  the  facts  involved  in  the  action  are  asoertained  aX  the  trial, 
either  by  special  verdict  or  in  some  other  proper  mode,  that  a  final  judgment  may 
be  given,  at  the  general  term,  in  favor  of  the  party  appearing  to  be  eatiM 
thereto,  and  adverse  to  the  judgment  appealed  from. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  general  term  of 
.the  Marine  Court,  reversing  a  judgment  in  her  fevor  given  upon 
ni  trial  before  a  single  judge  of  that  court. 

The  general  term  reversed  the  judgment  without  further  diieo* 
tions  in  respect  to  any  fUture  proceedings  in  the  action. 

The  return  did  not  show  that  the  &cls  involved  in  the  action 
were  specially  found  or  ascertained  in  any  way,  and  besides  it 
appeared  presumptively  that  the  reversal  was  based  upon  errois 
of  the  judge  in  the  admission  of  evidence  at  the  triaL 

Warren  0.  Brovrn^  for  the  appellant 

WilUam  ifcD&rmot,  for  the  respondents. 

Brady,  J. — The  plaintiff  recovered  a  judgment  at  flie  special 
term  of  the  Marine  Court,  from  which  the  defendants  appealed  to 
the  general  term  of  that  court.  The  general  term  reversed  "  the 
judgment,  with  costs."  It  should  have  ordered  a  new  trial. 
Asior  V.  VAmoreux^  4  Selden,  107.  It  is  said  in  a  later  caae 
{Marquat  v.  Marquai^  2  Keman,  840),  that  where  the  fitcts  are 
ascertained  upon  the  trial,  either  by  special  verdict  or  any  other 
form  of  finding  allowed  by  law,  the  general  question,  which 
party  is  entitled  to  judgment?  arises  upon  appeal;  and  in  such 
cases  a  judgment  disposing  of  the  whole  cause  may  be  given  al 
a  general  term,  notwithstanding  such  judgment  be  adverse  to 
that  of  the  special  term.    But  when  the  case  is  brought  for  le- 
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view  to  the  general  term,  upon  an  allegation  of  error  in  the 
trial — in  the  process  of  ascertaining  the  facts — the  only  judg- 
ment which  can  be  properly  given  for  the  appellant  is  one  order- 
ing a  new  trial. 

Several  objections  were  taken  on  the  trial  of  this  case  at  the 
special  term,  and  the  argument  submitted  by  the  respondent* 
shows  that  the  appeal  was  predicated  upon  an  allegation  of  error 
at  the  trial.  No  special  finding  appears  to  have  been  made,  and 
the  judgment  of  the  general  term  may  have  been  founded  upon 
the  insufficiency  of  proof  on  the  trial.  If  such  was  the  fact,  a 
new  trial  should  have  been  ordered.  Reversing  the  judgment^ 
with  costs,  might,  in  some  cases,  be  regarded  as  giving  judg- 
ment for  the  defendant,  which  the  general  term,  as  we  have  se^ 
should  not  have  done. 

Judgment  of  the  Marine  Court  reversed,  and  a  new  trial 
orderedi 


George  Townsend  v.  Henry  S.  Billinge  and  William  T. 

Jones. 

Tlie  production  of  a  check,  drawn  payable  to  "bearer,^'  upon  the  tria],  ia  sofilcieiil 
prima  facu  evidence  of  Utle,  to  enable  the  plaintiff  to  recover  upon  it 

Appeal  from  ajudgmentof  the  general  term  of  the  Marilie 
Court.  The  action  was  brought  on  a  check,  alleged  to  have 
been  drawn  by  defendants  under  their  firm-name  of  Billinge  & 
Jones,  on  the  Importers'  and  Traders'  Bank,  for  $400,  which 
was  averred  to  have  been  "  duly  delivered  "  to  plaintiff  before 
maturity,  and  to  have  been  presented  at  maturity,  but  payment 
refused,  of  which  defendants  had  due  notice. 

Billinge  alone  was  served  with  process.  His  answer  admitted 
the  partnership  at  the  date  of  drawing  the  check,  but  denied 
that  the  defendants  made  the  check,  or  that  it  was  duly  delivered 
to  the  plaintiff,  or  that  plaintiff  was  the  lawful  ownei  and  holder 
thereof. 
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Upon  the  trial,  it  appeared  that  Jones  signed  the  check  in  the 
firm-name,  and  got  it  cashed  bj  one  Terhiine,  a  broker.  No 
assignment  or  deliverj  of  the  note  to  the  plaintiff  was  proved. 
Tlie  plaintiff,  however,  produced  the  check  upon  the  triaL  The 
defendant's  counsel  moved  to  dismiss  the  complaint,  upon  the 
ground  that  there  was  no  proof  of  ownership  in  the  plaintiff 
The  court  overruled  the  motion,  and  rendered  judgment  for  the 
plaintiff  '  Defendant  appealed  to  the  general  term,  where  the 
judgment  was  affirmed,  and  he  now  appealed  from  the  judgment 
of  the  affirmance. 

C.  W,  San/ord,  for  the  appellant,  contended  that  plaintiff  was 
bound  to  prove  afiSrmatively  the  transfer  and  delivery  to  him. 
TOe  Bank  of  Geneva  v.  Gulick,  8  How.  Pr.  R  51 ;  Parker  v.  Tot- 
ten,  10  ibid.  283 ;  4  Sandf.  S.  C.  R.  696. 

Frederick  O.  Burnham^  for  the  respondents, 

Daly,  J. — ^The  check  was  payable  to  bearer,  and  was  there- 
fore transferable  by  delivery.  The  answer  merely  averred  that 
the  plaintiff  was  not  the  lawful  holder  or  owner,  and  the  pro- 
duction of  the  check  upon  the  trial,  in  the  possession  of  the 
plaintiff,  was  prima  fade  evidence  of  transfer  and  title.  It  was 
proved  that  the  check  was  signed  on  the  6th  of  Nov.,  1856,  and 
admitted  by  the  answer  that  the  defendants  were  then  part- 
ners. 

The  plaintiff  was  entitled  to  recover^  and  the  judgment  should 
be  affirmed.    James  v.  Chalmers^  2  Selden,  209  and  214. 

Judgment  affirmed. 


Henry  Stanley  v.  Charles  Koehleb. 

Where  a  landlord,  being  inlbrmed  of  his  tenant's  intention  to  remove  ftxxn  the  dt- 
miaed  premises  ou  a  certain  daj,  gave  )iim  { ermission  to  Icnvc  some  of  his  pro^ 
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erty  on  the  premiaea  after  the  day  named— AMI  that  ginog  aoch  permiaaion  was 
eyidenoe  from  which  an  acceptance  of  a  surrender  of  the  premiaea  might  be  pr»- 
aomed ;  and  that  no  rent  could  accrue  thereafter. 

Appeal  fix)m  a  judgment  of  the  Sixth  District  Court.  The 
action  was  brought  to  recover  rent  of  certain  premises  consisting 
of  lofts  with  steam  power,  hired  by  the  defendant  of  the  plaintiff 
The  hiring  was  from  October  to  the  first  oi  May  following.  The 
steam-power  famished  was  not  sufficient  for  defendant's  pur* 
poses,  and  on  this  account  he  removed  from  the  premises  about 
the  1st  of  December. 

It  appeared  on  the  trial  that  three  days  before  de&ndaol's 
removal,  he  sent  word  to  the  plaintiff  that  he  was  about  to  re- 
move, and  that  plaintiff  said  he  was  sorry,  for  he  must  then  ^ 
some  other  person  to  hire  his  power.  The  plaintiff  also  admitted 
that  he  gave  defendant  the  privilege  of  leaving  some  of  his  prop* 
erty  on  the  premises  for  a  few  days  after  the  1st  of  December. 

The  justice  rendered  judgment  for  the  plaintiff  and  defendant 
appealed. 

JDieJend&r/ixnd  AUdn,  for  the  appellant 

Ingraham,  First  Judge. — I  think  the  evidence  shows  a  sui^ 
render  on  the  1st  December  with  the  plaintiff's  assent 

The  plaintiff  admitted  on  the  trial,  that,  when  he  was  informed 
of  the  defendant's  intended  removal  on  the  first  of  Decembei^ 
he  said  he  should  have  to  get  some  one  to  hire  his  power,  and 
gave  the  defendant  permission  to  leave  some  of  his  property  on 
ttie  premises  after  that  date.  Giving  such  permission  is  evidence 
firom  which  an  acceptance  may  be  presumed,  and  if  so^  no  rent 
could  accrue  thereafter. 

The  justice  erred  in  rendering  judgment  for  the  plaintifll 

Judgment  reversed. 
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Alonzo  CusHKAKy  assignee  of  John  S.  Kelso,  t^.  Ottayiano 

GOEI. 

In  ftn  action  to  recoyer  for  aervioes  as  broker,  in  selliog  land  of  defendant,  it  ap- 
peared tbat  tbe  purchaser  saw  the  lot  with  the  defeodant'a  name  posted  upon  i^ 
and  upon  an  adjoining  lot  the  name  of  the  plaintilTs  assignor,  who  is  a  broker. 
He  took  down  the  address  of  both ;  and  calling  first  apon  the  broker,  the  lattei; 
without  anj  authority,  offered  to  sell  him  the  lot  in  question.  The  broker  subse- 
quently procured  authoritj  from  the  wife  of  defendant  to  sell  the  lot  for  $5,000; 
but,  before  he  had  any  further  negotiation  with  the  purchaser,  the  latter  nego- 
tiated a  purchase  from  the  defendant  himself  at  $4,600. 

Bddf  that  the  broker  had  done  nothing  to  entitle  him  to  any  oommjasioD& 

Appeal  by  plaintiff  from  a  judgment  of  the  Third  District 
C5ourt  This  action  was  brought  to  recover  $100  for  seryices 
alleged  to  have  been  rendered  to  defendant  by  the  assignor  of 
Ibe  plaintiff,  as  a  broker,  in  negotiating  the  sale  of  a  lot  of  land 
m  New  York  city,  owned  by  defendant,  to  one  Kerr.  The  evi- 
dence in  the  cause  is  sufficiently  stated  in  the  opinion  of  the 
court.  The  justice  rendered  judgment  against  the  daimi  and 
the  plaintiff  appealed. 

Justus  Paimer,  for  the  appellant. 

&  W.  d;  B.  B,  RaoaeveU^  for  the  respondent 

Dalt?,  J.— The  amended  return  presents  a  state  of  fiwts  which 
would  warrant  the  justice  in  concluding  that  Kelso  had  nothing 
to  do  with  effecting  the  sale  of  the  lot  to  Kerr.  Kerr  saw  the 
lot  in  question  with  Gori's  name  and  address  on  it,  which  he 
took  down,  intending  to  see  Oori  about  it  He  at  the  same  time 
Baw  other  lots,  one  of  which  adjoined  the  lot  in  question,  which 
had  Kelso's  address  on  them,  which  he  took  down,  intending  to 
aee  him  also.  He  called  on  Kelso  first,  and  Kelso,  who  then 
had  no  authority,  offered  to  sell  the  lot  in  question  for  $5,000; 
but  B^err  made  him  no  offer,  intending  to  see  Gori    Some 
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months  afterwards  Kelso  called  on  Mrs.  Gori,  and  was  told  thai 
Gori  would  sell  the  lot^  and  that  the  price  was  $5,000.  Kelao 
offered,  if  she  would  agree  to  give  him  $100,  to  sell  the  lo^ 
which  she  agreed  to  do.  He  never  saw  Kerr  after  that  But 
Kerr  called  on  Mrs.  Gori,  learned  who  was  the  owner  of  the  lot| 
and  bought  it  firom  him  for  $4,600.  It  is  plain  upon  such  a 
state  of  facts,  that  Kelso  had  nothing  to  do  with  effecting  the 
sale  of  the  lot,  and  the  justioei  upon  the  evidenoei  was  xigjht  in 
80  concluding. 
Judgment  a£Simed. 


JoHK  C.  Jacksok  v.  Johk  Purchase. 

Lmktb  to  appeal  to  Oio  Oourt  of  AppealSy  from  ajadgment  of  this  oonrt,  inanaolto 
oommenced  in  aa  inferior  oourt,  will  only  be  granted  where  the  case  inyolTW 
great  ioteresti^  or  aettlea  a  principle  of  law  affecting  the  decision  of  nnmeroos 
other  cases. 

MonoN  for  leave  to  appeal  to  the  Court  of  Appeals,  from 
a  judgment  of  this  court  affirming  a  judgment  of  the  Marine 
Court 

The  grounds  of  the  decision  of  the  court  upon  the  motion 
sufficientlj  appear  in  the  opinion. 

* 
O.  Jh  T,  Stevenson^  for  the  motion. 

OlccU  and  Briggs,  opposed. 

Inoraham,  Fikst  Judge.— The  defendant  moves  for  an  order 
of  the  general  term  of  this  court,  allowing  an  appeal  to  the  Court 
<rf  Appeals  in  this  case.  The  action  was  originally  in  the  Mrt- 
ritie  Court,  and  judgment  was  first  given  for  the  plaintiff,  which 
judgment  was  affirmed  by  the  general  term,  and  has  been  again 
affinned  in  this  court.    The  defendant  has  had  three  hearings; 
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ttid  althougb,  by  tiie  late  amendment  of  the  Code,  power  k 
given  to  this  court  to  allow  another  appeal,  yet  it  does  not  fol- 
low that  such  power  should  be  exercised  in  all  cases,  even  though 
questions  of  law  should  be  involved.  An  examination  of  ordi- 
Jiary  questions  of  law,  where  the  decisions  throughout  of  three 
tribunalfl.  axe  uniform,  ought  to  be  sufficient,  except  in  a  case 
involving  great  interests,  or  settUng  a  principle  of  law  on  which 
numerous  other  actions  are  to  be  decided.  Ko  such  exception 
exists  in  this  case,  and  we  see  no  reason  for  granting  this  motion. 
We  are  the  more  strengthened  in  these  views  because  we  eutei^ 
tain  no  doubt  of  the  propriety  of  the  judgment  in  the  court  be- 
low, or  its  affirmance  by  this  court. 

^^he  motion  must  be  deniedi  but^  as  the  question  is  new,  with- 
oav  costs. 
Ordered  aooordinglj. 


Andrew  Gabb,  assignee  of  John  Patten,  jr.,  v.  Joes  M. 

Mabtik. 

It  if  setttod  in  fhis  state,  that  an  action  will  lie  to  recorer  bade  monej' paid  19011  » 
judgment  which  is  afterwards  reyersed. 

A  defendant,  against  whom  judgment  had  been  recoyered,  sued  out  a  writ  of  error, 
giving  a  bond  with  sureties  for  costs,  Ac.,  if  the  judgment  should  be  affirmed. 
The  judgment  was  affirmed  by  a  state  court,  and  one  of  the  sureties  paid  to  the 
pUunttfT  the  amount  due  on  the  boAd.  Thereafter  the  judgment  was  rerersed  bj- 
the  Supreme  Court  of  the  United  States. 

Bddf  that  the  surety,  or  his  assignee,  might  maintain  an  action  direcUj  against  the 
plaintiff  in  the  original  judgment,  to  reoover  back  the  sum  paid. 

There  is  a  privity,  arising  on  the  bond,  between  the  surety  and  the  plaintiflT  hi  the 
judgment,  sufficient  to  sustain  the  action,  without  putting  the  surety  to  an  action 
ftgainst  his  principal,  and  the  principal  to  an  action  against  the  plaintiff. 

fhe  right  of  action  in  such  a  case  is  founded  upon  a  payment,  the  consideration  of 
which  having  foiled,  an  implied  obligation  arises,  on  the  part  of  the  party  having 
received  the  money,  to  restore  it  to  the  party  from  whom  he  received  it ;  and  no 
equities  existing  between  the  plaintiff  and  the  defendant  could  allect  the  right  of 
the  sonfyto  xeoover  back  the  payment 


NEW  YOKK-JUNB,  1857.  86l> 

. i 

GttTT.  Kartin. 

fl»f«ttdOTa  p^^ent  wtaptA^&ry,  insuefa  a  aense  aBeotfties the  parfyto  bring  an  «»> 
tion  to  recover  it  back,  it  is  not  necesaazy  that  the  parfy  making  it  should  wait 
tQl  judgment  has  been  reooyered  and  execution  issued :  it  is  su£Elcient  if  the  pay- 
ment^ when  made,  could  hare  been  compelled  at  law. 

Appeal  by  defendant  from  an  order  of  the  special  term  over- 
nding  a  demtmrer  to  the  complaint.  The  action  was  brought 
by  Andrew  Garr,  as  assignee  of  John  Patten,  jr.  The  complaint 
aD^ed  that,  at  the  time  of  the  assignment  by  Patten  to  the 
plaintiff,  the  defendant  was  indebted  to  Patten  in  the  sum  of 
$168.S9,  money  had  and  received  by  defendant  to  the  use  of 
Patten  under  the  following  circumstances:  That  Patten,  together 
with  Cornelius  Kanouse  and  Thomas  P.  Hart,  executed  a  bond 
to  defendant,  dated  April  80, 1846,  for  $150,  conditioned,  ^t 
if,  on  a  writ  of  error  sued  out  by  KAnouse  in  the  Supreme  Court 
of  the  state  of  New  York  against  Martin,  on  a  judgment  re- 
eovered  by  Martin  against  Kanouse,  for  $421.68,  in  the  New 
York  Common  Pleas,  the  judgment  should  be  afl&rmed,  &c.,  &c., 
then  Kanouse  should  pay  the  costs  and  damages  awarded  on 
said  writ  of  error.  That  the  writ  of  error  was  afterwards  duly 
transferred  to  the  New  York  Superior  Court,  to  be  determined 
by  that  court  That  the  Superior  Court,  in  May,  1850,  affirmed 
the  judgment,  and  awarded  Martin  $820.18,  for  his  costs  and 
damages  on  the  writ  of  error.  That  Martin  thereafter  sued  Pat- 
ten upon  the  bond  above  mentioned,  and  Patten,  in  order  to 
prevent  judgment  and  execution  against  him  in  that  action,  paid 
to  Martin  the  amount  of  the  penalty  of  the  bond,  with  interest 
and  costs,  in  all,  $158.5&.  That  thereafter  the  judgment  of 
affirmance,  rendered  by  the  Superior  Court,  was  brought  before 
the  Supreme  Court  of  the  United  States,  and  was  by  that  court 
reversed,  and  the  cause  remanded  to  the  Superior  Court  for  ftir- 
iher  proceedings,  in  conformity  to  the  judgment  of  the  Supreme 
Court ;  whereupon  the  judgment  mentioned  in  the  bond  was,  by 
the  Superior  Court,  reversed. 

The  complaint  further  averred  an  assignment  of  theoause  of 
action  by  Patten  to  the  plaintiff. 

The  grounds  of  the  demurrer  were^  that  the  complaint  did 
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not  State  &ct8  sufficient  to  constitate  a  cause  of  action  in  dtfaer 
Patten  or  the  plaintiff 

The  appellant  in  person. 

L  There  is  no  such  privity  between  ihe  plaintiff  and  defend- 
ant as  to  enable  the  former  to  maintain  this  action  against  the 
latter.  Rutland  v.  Paige,  24  Verm.  Rep.  181, 186 ;  Tom  v.  Goodr 
rich,  2  J.  Rep.  214;  Krafts  v.  OreighUm,  8  Rich.  278,  275.  No 
case  can  be  found  where  a  surety  has  been  permitted  to  recorer 
money  paid  for  his  principal,  from  any  one  but  his  principal  (or 
some  one  standing  in  the  place  of  his  principal,  as  in  the  case  of 
Stephens  v.  Fitch^  11  Met.  248),  and  his  co-surety. 

M.  The  remedy  is  an  action  against  his  principal  for  money 
pcM.  Powell  V.  Smith,  8  J.  Rep.  249 ;  Sturges  v.  AUen,  10  Wend. 
854;  Elwood  v.  Die/endorf,  5  Barb,  S.  C.  R.  898,  410.  Because 
it  is  paid  for  ^^theuse^^  of  the  principal,  and  in  satis&ction  of  his 
debt  Hodman  v.  Hodden,  10  Wend.  498, 502 ;  Butler  v.  Wrighi, 
20  J.  Rep.  367;  Beardsly  v.  Post,  11  J.  Rep.  464;  Butler  r. 
Wright,  2  Wend.  369.  And  the  surety  can  maintain  the  action 
against  him  only,  whose  legal  liability  is  discharged.  Tom  t. 
Goodrich,  2  J.  Rep.  213 ;  Krafts  v.  Oreigkton,  8  Rich.  273,  276. 

III.  The  right  to  a  restitution  of  the  money  in  this  case  rested 
in  the  plaintiff  in  error  on  the  reversal  of  the  judgment.  2  Paine 
k  Duer's  Pr.,  and  cases  cited,  p.  489 ;  Qr.  Pr,  p.  793,  1st  ed. ; 
Oummings  v.  Noyes,  10  Mass.  Rep.  433.  And  no  person  can  sue 
under  this  right  except  the  party  in  whom  the  title  was  vested  at 
the  time  the  money  was  received,  and  his  legal  representatives. 
Seaman  v.  Whitney,  24  Wend.  260,  263.  Therefore,  the  surety, 
if  he  would  recover  the  money  paid  for  his  principal,  must  sue 
in  his  prindpaJUs  right,  and  as  his  assignee.  In  that  case  the 
claim  will  be  subject  to  all  equities  between  his  principal  and 
the  defendant,  as  of  right  it  should  be.  Colxnn  v.  Oioens,  22  Ala. 
782.  But  if  the  surety  could  have  restitution  in  his  own  right 
by  means  of  an  action  for  money  had  and  received,  these  equities 
could  not  be  set  up,  and  by  this  means  would  be  cut  offsnd  hsL 
This  will  not  be  allowed  to  be  done  by  means  of  this  action,  for 
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it ''  will  not  be  extended  to  any  case  where  a  defendant  will  be 
deprived  of  any  rights  or  the  benefit  of  any  privilege,  thereby." 
BaMone  v.  SUxJcing,  2  Barb.  S.  0.  R  135,  146,  147. 

lY.  The  complaint  and  the  cases  cited  under  the  second  sub- 
division of  the  defendant's  second  point  show  that  the  money  in 
question  was  paid  and  received  for  the  use  o/Kanouse^  and  nei- 
ther the  surety  who  paid  it  nor  his  assignee  can  maintain  an 
action  for  it  as  money  had  and  received  iohistise;  because  the 
money  was  received  to  the  use  of  the  principal.  UoUon  v.  Dick- 
wn,  2  Iredell,  243 ;  1  Chitty's  Pleadmg,  887 ;  Leigh's  N.  P.  51, 
and  cases  cited. 

y.  The  money  paid  by  Patten  is  a  part  onbf  of  Kanouse's 
claim  for  restitution,  and  if  Patten  can  maintain  this  actic^ 
every  other  person  who  may  have  given  credit,  advanced  monej^ 
or  incurred  liability  in  the  original  suits,  can  maintain  his  sqpa- 
rate  action,  and  a  mvMpUcity  of  suits  would  thus  follow  the 
splittiDg  of  a  single  claim.  This  would  not  only  deprive  the 
defendant  of  his  equitable  de/eiioes  against  Kanouse,  but  would 
subject  him  to  onerous  coste^  and  be  contrary  to  a  settled  policy 
of  the  law.    FarriagUm  v.  Payne^  15  J.  Rep.  482. 

YI.  The  payment  was  not  made  by  the  surety  to  emancipate 
}nB  person  or  property  from  duress,  and  was,  therefore,  voluntary. 
Mayor  of  BaUimore  v.  Lefferman^  4  Gill.  425 ;  Fleetwood  v.  City 
of  New  York,  2  Sandf.  S.  C.  E.  475, 481.  A  voluntary  payment, 
Yriih/uU  knowledge  of  the  facts,  cannot  be  recovered  back.  Wy- 
man  v.  Famsworth,  3  Barb.  S.  C.  R.  870 ;  Supervisors  of  Onon- 
daga  v.  Briggs,  2  Denio,  26,  89;  AbeU  v.  Bouglassy  4  ibid.  305; 
SUliman  v.  Wing,  7  Hill,  159.  And  a  payment  will  hepresumed 
to  have  been  made  with  a  full  knowledge  of  all  the  facts,  in  the 
absence  of  evidence  to  the  contrary,  of  which  there  is  none  here. 
Peterborough  v.  Lancaster,  14  N.  H.  882.  Besides,  Patten  would 
have  been  discharged  by  the  giving  of  the  new  error  bond,  if  he 
had  not  voluntarily  paid.    Winston  v.  Bives^  4  Stew.  &  Port  269. 

J.  B.  Staples,  for  the  respondent. 

L  The  law  is  well  settled,  that  an  action  lies  to  recover  back 
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money  paid  upon  a  judgment  afterwards  reyeised.  Ckurk  v.  Pbur 
ney,  6  Cowen,  297 ;  Maghee  y.  Kellogg^  24  Wend,  82 ;  Stetfens  t. 
FUch^  11  Motcalf,  248 ;  Newdtgate  v.  Dury^  1  Lord  Baymond, 
742 ;  Lofift'g  Rep.  207-8-9. 

The  rule,  in  reason  and  upon  principle,  applies^  a/artiori^  to 
the  case  of  a  surety  upon  an  error  bond,  haying  paid  monej 
upon  a  judgment  afterwards  reversed. 

IL  The  money  haying  been  paid  by  Patten  upoft  the  bond  in 
error,  upon  a  judgment,  and  paid  to  Martin  himself  in  a  suit  by 
Martin  gainst  Patten,  upon  the  reversal  of  that  judgment,  Uie 
payment  became  money  in  the  hands  of  Martin  belonging  to 
Patten,  and  nobody  else ;  and  Patten  (pr  his  assignee),  and  no- 
.JMiy  else,  has  a  right  of  action  to  recover  it  back,  as  money  had 
^d  received,  belonging  to  Patten.  As  soon  as  the  judgment 
was  reversed,  the  money  thus  paid  became  a  debt  ex  ceque  ei  hono^ 
and  in  good  conscience  from  Martin  to  Patten. 

in.  The  payment  by  Patten  to  Martin,  and  after  tiie  suit 
brought  by  Martin  against  Patten,  constitutes  a  privity  of  con- 
tract, or  relation  of  debtor  and  creditor,  upon  which  Patten,  and 
he  only  (or  his  assignee),  can  sue ;  Kanouse  could  not  maintain 
an  action,  as  he  did  not  pay  the  money. 

Daly,  J. — ^It  is  settled,  in  this  state,  that  an  action  will  lie  to 
recover  back  money  paid  upon  a  judgment  which  is  afterwards 
reversed.  Clark  v.  Pinney^  6  Cow.  297 ;  Maghee  v.  JCeUogg,  24 
Wend.  82.  In  CUirk  v.  Pinney  it  was  laid  down  as  a  general 
proposition,  that  an  action  lies  in  all  cases  where  the  defendant 
has  in  his  hands  money  whicb  ex  cequo  el  bono  belongs  to  the 
plaintiff  "When  money,"  says  Chief  Justice  Savage,  "is  col- 
lected upon  an  erroneous  judgment,  which,  subsequent  to  the 
payment  of  the  money,  is  reversed,  the  legal  conclusion  is  iire> 
sistible,  that  the  money  belongs  to  the  person  from  whom  it  was 
collected ;  of  course,  he  is  entitled  to  have  it  returned  to  him.** 
In  that  case  the  action  was  brought  by  the  defendant  in  the 
judgment,  from  whom  the  money  was  collected  upon  execution. 
In  this  case  it  is  brought  by  the  assignee  of  one  of  the  sureties^ 
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dn  a  bond  given  to  tke  defendant  Martin,  conditioned  that  the 
flomtieB  would  pay  tlie  damages  and  costs  upon  a  judgment  re- 
MVered  by  Martin  in  this  court,  and  brought  by  writ  of  error  to 
Ae  Supi^me  Court,  if  it  should  be  aflSrmed,  The  judgment  was 
affirmed,  and  the  plaintiff's  assignee,  after  a  suit  was  commenced 
igdMt  him  by  Martin  on  the  bond,  paid  to  the  defendant  Mar- 
tin the  amount  of  the  bond.  The  judgment  was  subsequently 
termsed  by  the  Supreme  Court  of  the  United  States.  The  dif- 
ferenoe  between  the  two  courts  constitutes  no  difference  in  the 
l^plioatioti  of  the  principle.  The  judgment  recovered  by  Martin 
hiding  been  finally  reversed,  he  is  not  entitled  to  retain  the 
ttoney  paid  to  him  by  the  plaintiff's  assignor.  He  has  no  title 
to  it^  but  it  belongs  to  the  party  from  whom  he  received  it, 
16  whom,  ex  asquo  et  bono,  he  is  bound  to  restore  it 

It  is  urged  that  there  is  no  such  privity  between  the  plaintiff's 
assignor  and  the  defendant  as  will  entitle  the  former,  or  his 
Mdignee,  to  maintain  an  action  against  the  latter.  That,  upon 
fee  payment  of  the  money  by  the  surety,  he  had  his  remedy 
against  his  principal,  for  whose  benefit  he  paid  it,  and  that  he 
has  no  other  remedy.  That  Martin,  in  consequence  of  the  re- 
retsal  of  the  judgment^  may  be  bound  to  mate  restitution  to  the 
defendant  in  that  judgment,  but  that  he  is  not  liable  to  restore 
file  money  to  that  defendant's  surety.  The  short  answer  to  that 
objection  is,  that  there  is  noihing  to  restore  to  the  drfendant  in  the 
judgmerd^  for  he  never  paid  anything  upon  it.  He  may  he  liable 
to  his  surety,  but  that  liability  is  discharged  if  what  was  paid  by 
the  surety  is  restored  to  him  by  the  defendant,  and  to  effect  that 
object  it  is  not  necessary  to  turn  the  surety  over  to  his  action 
against  the  judgment*debtor,  and  the  judgment-debtor  to  an  ac- 
tion against  the  defendant  The  privity  between  the  plaintiff^s 
assignor  and  the  defendant  arises  from  the  bond.  Patten,  the 
plaintiffs  assignee,  bound  himself  to  the  defendant  to  pay  the 
costs  and  damages,  if  the  judgment  should  be  affirmed,  and  the 
judgment  having  been  affirmed,  he  fulfilled  his  contract  and  paid 
the  money  to  the  defendant,  upon  a  consideration  which  after- 
wards totally  fidled  by  reason  of  the  reversal  of  the  judgment 
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In  Stevens  v.  Fitch  (11  Met  248),  it  was  held  that  a  pri  vitj  of  ooa* 
tract  was  implied  by  law,  where  a  judgment  against  a  defimdant^ 
which  was  subsequently  reversed,  was  paid  to  the  plaintiff  by  a 
party  who  had  assumed  the  responsibility  of  the  suit,  and  he 
was  allowed  to  recover  it  back. 

It  is  further  urged  that,  if  the  surety  can  recover  the  money 
back,  it  must  be  on  his  principal's  right,  and  as  his  assignee^ 
for  that  otherwise  any  equities  the  defendant  here  may  have 
against  the  defendant  in  the  judgment  would  be  cut  off.  But 
l^e  right  of  action  here  is  founded  upon  a  payment,  the  con- 
sideration of  which  having  fitiled,  an  implied  obligation  ariaea 
on  the.  part  of  the  defendant  to  restore  it  to  the  party  from 
whom  he  received  it,  and  no  equities  existing  between  him  and 
We  deifendant  in  the  judgment  could  possibly  affect  the  right  of 
the  pkintiff's  assignor  to  recover  back  money  to  which  the  de* 
fendant  in  the  judgment  has  not,  and  never  had,  any  title. 

It  is  also  insisted  that  the  payment  by  Patten  was  not  cam' 
pulsory,  but  was  a  voluntary  payment  made  under  a  mistake  of 
law,  and  cannot  therefore  be  recovered  back.  To  make  the  pay- 
ment compulsory,  it  was  not  necessary  that  Patten  should  wait 
until  Martin  had  recovered  judgment  against  him  and  issued 
execution,  which  would  have  subjected  him  to  the  costs  of  that 
proceeding.  It  is  sufficient  if  the  payment,  when  made,  could 
have  been  compelled  at  law.  If  it  could,  he  was  justified  in 
making  it,  without  waiting  to  be  sued,  or,  as  the  fact  was,  having 
been  sued,  without  waiting  until  payment  was  enforced  by  an 
execution  and  levy.  The  judgment  having  been  affirmed,  his 
liability  on  the  bond  was  then  fixed,  and  the  law  would  then 
have  compelled  him  to  pay  it;  and  paying  it  then  was  not  pay- 
ing it  voluntarily  under  a  mistake  of  law.  Bize  v.  Dickason^ 
1  T.  R.  285 ;  Story  on  Contracts,  note  1,  to  §  407.  The  reversal 
of  the  judgment  afterwards  does  not  make  it  a  payment  under  a 
mistake  of  law,  f<5r  a  clear  legal  liability  existed,  by  the  con- 
dition of  the  bond,  when  the  payment  was  made,  which  could 
be  enforced  as  long  as  the  judgment  remained  unreversed.  Pat- 
ten discharged  that  liability  by  payment.    If  he  had  not^  it 
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would  have  been  discharged  bj  the  subaequent  reyersal  of  tbe 
judgment  The  effect  of  that  reyeisal  was,  to  take  away  the 
right  which  the  defendant  had  acquired  by  the  affirmance  of  the 
judgment  in  the  Superior  Court ;  and  by  the  reyersal  Patten 
became  entitled  to  receiye  back  the  money  he  had  paid  the  de- 
fendant,  and  an  obligation  and  duly  was  cast  upon  the  defendant 
to  return  it  to  him. 

The  plaintiff  is  entitled  to  judgment  upon  the  demurrer,  and 
iBbe  appeal  is  dismissed,  with  costa 

Judgment  accordingly. 


John  McDonald  v.  David  Williaiis. 

Tb  enable  the  Yendee  of  a  chattel  to  recoyer  damages  fbr  breaoh  of  the  eontraot  to 
delirer,  he  xniist  prove  payment  or  tender  of  the  purchaae  money,  or  other  yar* 
fonnance  of  the  contract,  upon  his  own  part 

A  mere  declaration  of  a  vendor,  to  a  third  person,  that  he  would  not  be  able  to  de- 
liver at  the  time  agreed  on,  is  not  evidence  of  a  breach  on  his  part ;  but  it  might 
have  the  effect  of  relieving  the  vendee  firom  Habili^  for  not  being  prepared  to 
raoeive  at  the  time  appointed. 

Appeal  from  a  judgment  of  the  Sixth  District  Court 
The  action  was  to  recover  damages  for  the  breach  of  a  con* 
tract  for  the  sale  and  delivery  of  a  horse  by  defendant  to  plain- 
tiff. Tliere  was  evidence  tending  to  show  that  the  horse  was 
worth  $300,  while  the  purchase  price  agreed  on  was  only  $150 ; 
and  the  justice  rebdered  judgment  in  fitvor  of  the  plaintiff  for 
$100  damages.  The  evidence  relied  on,  to  show  a  breach  of  the 
agreement  by  the  defendant,  appears  in  the  opinion  of  the  court. 

John  Cooky  for  the  appellant  «' 

iNaRAHAif,  First  Judok— The  contract  alleged  to  have  been 
broken  was  for  the  sale  of  a  horse,  to  be  delivered  in  the  after- 
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noon,  at  6,  P.  M.  The  defendant  was  at  the  place  of  delivery  «| 
the  hour,  ready  to  deliver  the  horae,  and  the  plaintiff  was  not 
there  to  accept  it  The  previous  declaration  of  the  defendant  to 
a  third  person,  that  he  would  not  be  able  to  deliver  at  the  time 
fixed,  was  not  a  breach  of  the  oontracfc,  and,  if  it  was  entitled  to 
any  weight,  could  only  be  of  use  in  relieving  the  plaintiff  from 
liability  for  not  being  ready  to  receive  and  pay  for  the  horse  at 
the  hour  agreed  on. 

Under  these  circumstances^  no  breach  of  the  contract  was 
made  out  until  a  tender  had  been  made,  either  by  the  defendant^ 
of  the  horse,  to  fulfil  the  contract  on  his  part,  or  by  the  plaintifl^ 
of  the  money,  to  entitle  him  to  damages  for  the  non-delivery. 
Kdther  party,  without  doing  the  acts  required,  could  maintain 
an  action  for  breach  of  the  contract 

Judgment  reversed*  * 


Lthan  CJhapdt  v.  Sakuel  R  Potteb  and  Israel  Pomn. 

It  is  the  duty  of  the  court  to  determine  as  to  the  yalidity  and  effect  of  a  contract) 
whether  written  or  parol,  the  terms  of  which  are  not  disputed ;  but  where  the 
evidence  in  respect  to  its  terms  is  conflicting  or  doubtful,  and  a  question  arises  as 
to  the  intent  of  the  parties  to  it,  it  must  be  submitted  to  the  Jury  for  their  deter* 
miDation,  under  proper  instructions  from  the  court  upon  the  law  governing  the 
caae. 

In  the  case  of  a  contract  for  the  sale  and  delivery  of  goods,  it  is  never  to  be  pre- 
sumed, in  the  absence  of  an  express  agreement,  that  payment  is  to  be  made  untfl 
the  delivery  of  the  goods  purchased. 

0.  agreed  to  sell  R.  a  lot  of  soap  and  candles,  agreeing  to  take  as  part  payment  in 
exchange,  a  lot  of  damaged  candles.  B.  pointed  out  the  damaged  candles  to  C^ 
derk,  and  told  him  to  send  the  soap  and  take  the  candles  away;  but  before  the 
soap  had  been  all  delivered,  or  the  candles  had  been  taken  by  C,  R.  failed  and 
made  an  assignment 

Beld,  that  the  tide  to  the  candles  did  not  pass  to  0.,  but  remained  in  R.  until  the 
delivery  of  the  soap  was  completed,  and  that  in  an  action  by  C.  to  recover  the 
value  of  the  damaged  candles  fVom  P.,  who  purchased  them  from  R.'8 1 
the  complaint  was  properly  dismissed. 
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Ar  Dalt,  X,  disseatmg.-^WheirQ  ^  part  payment  of  the  porchaae  monej  is  relied 
izpoD,  to  take  a  parol  contract  for  the  sale  of  goods  oat  of  the  statute  of  frauds, 
the  paymeut  must  be  made  at  the  time  when  the  contract  was  entered  into ;  but 
a  deliveiy  and  acceptance  of  a  part  of  the  goods  takes  the  case  out  of  the  statute, 
although  it  takes  place  after  the  parties  have  agreed  to  the  conditions  of  the  sale. 

What  evidence  of  a  deliveiy  is  suf&cient  to  take  a  case  out  of  the  statute  of  frauds^ 
considered. 

It  is  a  general  rule,  in  the  case  of  a  sale  of  personal  property,  that  if  the  proper^ 
remain  in  the  poaseBsion  of  the  vendor,  and  anything  remain  to  be  done,  such  as 
weighing,  measuring  and  the  like,  the  title  to  the  goods  does  not  pass. 

But  it  Is  otherwise  if  it  was  the  intention  of  the  parties  that  it  should  paaB. 
Where,  in  such  case,  there  is  any  question  as  to  the  intention,  it  should  be  left  to 
thejoiy. 

Afp£AIi  by  plaintiff  from  a  judgment  dismissing  the  oom- 
plaiJit.  This  was  an  action  to  recover  the  value  of  a  lot  of  cant* 
dies,  alleged  to  belong  to  the  plaintiff  and  to  be  unjustly  detained 
from  him  by  the  defendant  The  cause  was  tried  before  Judge 
Brady  and  a  jury,  and  the  complaint  dismissed.  The  facts  are 
fully  stated  in  the  opinion  of  Judge  Daly. 

Eufus  J.  BeU^  for  the  appellant 

William  Boies,  for  the  respondents. 

Daly,  J. — ^This  is  an  action  to  recover  the  value  of  twenty* 
three  boxes  of  catidles,  alleged  to  be  wrongfully  detained  from 
the  plaintiff  by  the  defendants,  in  which  the  plaintiff  was  non* 
salted  upon  the  following  state  of  &ots  r 

The  derk  of  the  plaintiff  called  upon  one  Bussell  to  solicit  an 
order  for  soap  and  candles.  Bussell  agreed  to  take  twenty-five 
boxes  of  soap  and  fifty  boxes  of  candles,  upon  condition  that  the 
plaintiff  would  take  in  elchange  all  the  damaged  candles  which 
Bussell  then  had  in  his  store.  The  clerk  consulted  the  plaintiff 
and  he  accepted  the  proposition ;  and,  a  day  or  two  after,  the 
clerk  called  upon  Bussell,  and  informed  him  that  the  plaintiff 
agreed  to  the  terms  proposed ;  whereupon  Bussell  ordered,  at 
the  market  price,  twenty-five  boxes  of  soap  and  fifty  boxes  of 
candles ;  and  the  clerk,  on  the  part  of  the  plaintiff,  agreed  tp 
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take,  in  part  pay,  all  the  stock  of  damaged  candles  that  Kussell 
had,  at  the  rate  of  184  cents  per  pouni  After  the  contract  was 
made,  Russell  and  the  plaintiflF's  clerk  went  and  examined  an 
open  box  of  candles  placed  near  the  door  of  the  oflBce,  after 
which  Russell  took  the  clerk  to  the  back  part  of  the  store,  where 
a  lot  of  candles  were  piled  up  together,  and,  showing  them  to 
him,  said,  "  Here  is  the  lot  of  candles ;  send  down  some  soap, 
and  take  the  candles  away."  Before  this,  Russell  had  told  the 
clerk  that  there  were  from  fifteen  to  twenty-five  boxes.  Candles 
are  sold  by  the  marks  of  the  number  of  pounds  on  the  outside  of 
the  boxes.  The  terms  of  the  sale  to  Russell  were  cash  for  the 
diflference  upon  the  exchange.  He  was  to  pay  14J  cents  per 
^^und  for  the  candles ;  the  soap  was  to  be  at  the  market  price. 
The  following  day  the  clerk  entered  the  order  given  by  Rus- 
sell on  the  plaintiff's  order  book,  and  a  day  or  two  afterwards 
fifteen  boxes  of  soap  were  sent  to  Russell.  In  a  few  days  a  load 
of  candles  was  sent ;  but  Russell  in  the  meanwhile  having  made 
an  assignment,  his  assignee,  Mr.Dimmick,  refused  to  receive  them, 
and  they  were  brought  back  by  the  carman.  The  plaintiff's 
clerk  then  called  at  RusselPs  store,  and  after  being  informed  by 
Dimmick  of  the  fact  of  the  alignment,  the  clerk  demanded  the 
damaged  candles  purchased  of  Russell,  or  that  the  soap  which 
the  plaintiff  had  delivered  to  Russell  should  be  returned.  Dim- 
mick said  he  would  take  legal  advice,  and  the  clerk  having  called 
the  next  day,  Dimmick  told  him  that  he  had  sold  the  soap  and 
had  also  sold  the  candles,  to  go  into  the  country.  The  clerk 
afterwards  saw  Mr.  Potter,  one  of  the  defendants,  who  told  him 
that  he  had  bought  a  lot  of  candles  from  Dimmick,  at  a  bargain. 
The  clerk  then  stated  to  him  the  circumstances,  and  Potter  said 
it  was  hard  for  the  plaintiff;  that  he  had  not  paid  Dimmick  for 
the  candles,  and  also  that  it  made  no  difference  to  the  defendants 
how  the  suit  terminated.  The  complaint  alleged  that  twenty- 
three  boxes  of  candles,  slightly  damaged,  were  delivered  by 
Dimmick  to  the  defendants,  containing  1,177  pounds,  amounting, 
at  13^  cents  per  pound,  to  $158.89 ;  which  was  not  denied  by 
the  answer. 
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The  first  question  is,  whether  the  contract  for  the  sale  or  ex- 
change of  these  twenty-three  boxes  of  candles  for  the  goods 
agreed  to  be,  and  in  part  delivered  by  the  plaintiff,  was  void  by 
the  statute  of  frauds.    It  is  alleged  to  be  void  because  there  was 
no  delivery,  in  part  performance,  at  the  time  the  contract  was 
entered  into,  the  soap  having  been  delivered  a  day  or  two  after 
Russell  and  the  clerk  had  agreed  upon  the  terms  of  the  sale  or 
exchange ;  and  we  are  referred  to  the  case  of  Seymour  v.  Davis 
(2  Sandf  S.  C.  239),  but  the  decision  in  that  case,  that  a  delivery 
and  acceptance  in  part  performance  of  an  agreement  for  the  sale 
of  goods  must  be  made  at  the  time  of  the  sale,  was  founded  upon 
an  obvious  misapprehension  of  the  terms  of  the  statute.    The 
provision  in  the  statute,  respecting  time,  refers  to  the  payment^f 
part  of  the  purchase  money,  and  not  to  the  receipt  and  acce^ 
anoe  of  part  of  the  goods.    Where  a  payment  of  part  of  the  pur- 
chase money  is  relied  upon  to  take  the  case  out  of  the  statute, 
the  payment  must  be  made  at  the  time  when  the  contract  is  en- 
tered into ;  but  it  has  been  settled,  in  McKnight  v.  Dunbp  (1  Seld. 
637),  by  the  Court  of  Appeals,  if  it  was  ever  doubtful,  that  a 
delivery  and  acceptance  of  part  of  the  goods  takes  the  case  out 
of  the  statute  and  renders  the  contract  binding,  though  it  takes 
place  after  the  parties  have  agreed  upon  the  conditions  of  the 
sale.   •*  The  oral  contract,"  says  Paige,  J.,  in  McKnight  v.  Dunlop^ 
"may  be  considered  good  as  a  proposition,  and  the  subsequent 
delivery  of  the  whole  or  of  a  part  of  the  goods,  as  an  acceptance 
of  the  proposition  and  the  final  conclusion  of  a  valid  contract;" 
and  it  was  accordingly  held,  in  that  case,  that  the  delivery  and 
acceptance  of  part  of  the  goods,  several  months  after  the  making 
of  the  verbal  agreement,  was  a  sufficient  compliance  with  the 
statute ;  and  even  before  that  decision,  it  was  held  by  the  Su- 
preme Court,  in  Sprague  v.  Blake  (20  Wendell,  63),  that  a  part 
delivery  need  not,  by  the  terms  of  the  statute,  be  made  when 
the  agreement  is  entered  into.     "  An  oral  agreement,"  says  the 
court,  in  Sprague  v.  Blake,  "  may  stand  for  a  mutually  agreed 
proposition,  and,  unless  revoked,  the  subsequent  acceptance  of 
part  of  the  goods,  which  were  the  subject  of  the  oral  negotiation, 
Vol.  L  24 
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will  make  it  binding."  In  this  case  there  was  a  delivery  and 
acceptance  of  a  part  of  the  soap,  a  day  or  two  after  Eussell  and 
the  plaintiff's  clerk  had  agreed  upon  the  terms  of  exchange  and 
sale,  which  rendered  the  contract  binding. 

But  I  think  the  court  below  erred  in  granting  a  nonsuit.  Be- 
fore a  nonsuit  can  be  directed,  there  must  be  no  doubt  in  respect 
to  what  is  proved  by  the  evidence.  The  evidence  must  not  only 
be  taken  to  be  true,  but  it  must  be  so  clear  and  conclusive,  iu 
respect  to  the  facts  upon  which  the  conclusions  of  law  are  based, 
that  it  is  in  the  power  of  the  court  to  draw  every  inference  which 
a  jury  might  draw.  Smyth  v.  Oraig,  3  Watts  &  Serg.  18.  If  it 
is  not  of  that  character,  the  case  must  be  submitted  to  the  jury 
under  proper  instructions  from  the  court  in  respect  to  the  law. 
m^^s  is  especially  so  where  no  written  agreement  or  contract  is 
entered  into,  and  a  question  arises  as  to  the  intent  of  the  parties, 
to  be  gathered  from  their  acts  and  declarations.  Where  the 
intent  follows  as  the  legal  and  logical  conclusion  from  their  acta, 
it  may  be  passed  upon  by  the  court ;  but  where,  upon  the  evi- 
dence, it  is  so  uncertain  or  doubtful  as  to  justify  a  jury  in  find- 
ing either  way,  then  it  is  not  in  the  province  of  the  court  to  pass 
upon  the  question,  but  the  case  must  be  submitted  to  the  jury. 

Such,  I  think,  was  the  case  here.  The  agreement  was  in  part 
for  the  exchange  of  commodities,  or,  rather,  it  was  an  agreement 
for  the  sale  of  goods,  payment  for  which  was  to  be  made  partly 
in  goods ;  the  whole  amount,  or  quantity  of  which,  was  not  ascer- 
tained, but  which  was  to  be  taken  at  a  certain  rate  per  pound, 
and  partly  in  cash.  If  the  parties  had  put  their  agreement  in 
writing,  and  nothing  more  was  expressed,  but  that  the  plaintiff 
was  to  deliver  a  certain  quantity  of  soap  and  candles  at  a  stipu- 
lated price,  to  be  p^id  for  partly  in  damaged  candles  and  partly 
in  cash,  the  construction  of  it,  as  an  executory  contract,  would 
be,  that  the  delivery  of  the  damaged  candles  and  the  cash  pay- 
ment was  to  be  contemporaneous  with  the  delivery  of  the  soap 
and  candles  the  plaintiff  had  agreed  to  sell.  But  it  may  have 
been  the  intention  of  the  parties  here,  that  the  damaged  candles 
were  to  be  delivered  at  once.    They  were  pointed  out,  piled  up 
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together  in  the  back  part  of  the  store,  to  the  plaintiflF'a  clerk,  by 
Russell,  who  said,  *'  Here  is  the  lot  of  candles,  send  down  some 
soap,  and  take  the  candles  away."  If  this  was  not  consenting 
that  they  might  be  taken  away  at  once,  and,  aa  such,  equivalent 
to  a  delivery  at  common  law,  it  was  certainly  consenting  that 
the  plaintiff  might  take  them  away  if  he  sent  down  some  soap, 
and  as  he  did  thereafter  deliver  a  part  of  the  soap  that  had  been 
ordered,  thereby  rendering  the  agreement  valid  and  binding,  he 
acquired,  in  pursuance  of  Bussell's  consent,  the  right  to  take  the 
lot  of  damaged  <3andles  away. 

It  is  urged,  however,  that  there  could  be  no  delivery  of  the 
damaged  candles,  as  the  entire  quantity  had  not  been  ascertained ; 
that  though  separated  and  distinguished  as  a  lot,  the  number 
of  pounds  contained  in  each  box  had  not  been  ascertained,  ^$id 
that  until  that  was  done,  and  the  whole  number  of  pounds 
known,  the  delivery  was  not  complete.  It  is,  undoubtedl3\ 
tiie  general  rule  in  the  sale  of  goods,  that,  while  anything  re- 
mains to  be  done  respecting  the  goods  between  buyer  and  seller, 
the  title  remains  in  the  vendor.  That  where  any  operation 
of  weight,  measurement,  counting  or  the  like,  remains  to  be  per- 
formed in  order  to  ascertain  the  price,  the  quantity,  or  the  par- 
ticular commodity  to  be  delivered^  and  to  put  it  into  a  deliverable 
state,  the  contract  is  incomplete  until  such  operation  is  performed. 
Brown  on  Sales,  44 ;  Macomber  v.  Parker,  13  Pick.  183.  This 
rule  is  founded  upon  the  presumption  of  law,  that  it  is  not  the 
intention  of  either  buyer  or  seller  that  the  title  to  the  property 
should  pass  while  something  remains  to  be  done ;  that  they  do 
not  intend  to  treat  it  as  delivered,  until  the  vendor  has  done  all 
that  it  is  essential  he  should  do,  and  nothing  remains  but  for  the 
vendee  to  take  possession.  But  this  presumption  must  give 
way,  and  the  rule  founded  upon  it,  where  it  appears  from  the 
acts  and  declarations  of  parties  that  they  intended  otherwise. 
Story  on  Contracts,  800,  6,  and  cases  there  collected.  The 
authorities,  moreover,  are  by  no  means  agreed  as  to  the  precise 
extent  or  application  to  be  given  to  this  rule.  Thus,  it  was  held 
in  WtUiam^i  v.  Allen  (10  Humph.  339),  that  though  the  subject 
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matter  of  the  contract  be  clearly  ascertained,  yet,  if  the  price 
cannot  be  calculated  until  the  parties  have  weighed  the  goods, 
no  property  therein  passes  to  the  buyer  until  such  act  be  done, 
which  is  in  effect  the  present  case,  for  the  number  of  boxes  of 
damaged  candles,  or  the  number  of  pounds  in  each  box  had  not 
been  ascertained,  and  until  that  was  known,  and  the  value  com- 
puted at  the  rate  agreed  upon  per  pound,  the  amount  was  not 
ascertained  that  Russell  was  to  pay  in  cash.  So  in  Diaxm  y. 
ifyers  (7  Grattan,  243),  it  was  held  that  if  the  amount  of  the  pur- 
chase money  remains  yet  to  be  ascertained  by  the  enumeration, 
measurement  or  weighing  of  the  article,  the  general  rule  is,  that 
the  property  does  not  pass  to  the  buyer,  but  still  remains  at  the 
ride  of  the  seller.  But  Mr.  Justice  Strong  lays  down  the  rule 
very  differently  in  Oro/ort  v.  Bennett^  2  Oomst.  260.  He  says : 
"  If  the  goods  sold  are  clearly  identified,  then,  although  it  may 
be  necessary  to  number,  weigh  or  measure  them,  in  order  to 
ascertain  the  price  of  the  whole,  at  a  rate  agreed  upon  between 
the  parties,  the  title  will  pass.  If  a  flock  of  sheep  is  sold  at  so 
much  per  head,  and  it  is  agreed  that  they  shall  be  counted  after 
the  sale,  in  order  to  determine  the  entire  price  of  the  whole,  the 
sale  is  valid  and  complete.  But  if  a  given  number  out  of  the 
whole  are  sold,  no  title  is  acquired  by  the  purchaser  until  they 
are  separated,  and  their  identity  thus  ascertained  and  determined. 
The  distinction,'*  he  says,  "  in  all  these  cases,  does  not  depend 
flo  much  upon  what  is  to  be  done,  as  upon  the  object  which  is 
to  be  effected  by  it  If  that  is  specification,  the  property  is  not 
changed ;  if  it  is  merely  to  ascertain  the  total  value  at  designated 
rates,  the  change  of  title  is  effected."  The  point  was  not  di- 
rectly involved  in  the  decision  of  Oro/ort  v,  Bennett,  and  the  rule 
there  laid  down  by  Mr.  Justice  Strong  can  scarcely  be  regarded 
as  in  consonance  with  a  subsequent  decision  of  the  Court  of 
Appeals  in  Joyce  v.  AdamSj  4  Seld.  291. 

But  whether  the  rule  as  stated  by  Justice  Strong  be  cor- 
rect or  not,  the  title  to  the  property  will  pass,  though  it  be  left 
in  the  possession  of  the  Vendor,  and  though  something  may 
remain  to  be  done,  as  weighing  or  measuring,  if  such  was  the 
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understaading  of  the  parties.  JfcOandlifih  v.  Newman,  22  Penn. 
465,  Barret  v.  Ooddard,  8  Mason,  107 ;  Macomher  v.  Parker,  18 
Pick.  182 ;  Chaplin  v.  liogers,  1  East.  192.  Story  on  Contracts, 
800,  6,  for  the  general  rule  above  referred  to,  is  applied  onlj.ap 
an  interpretation  of  the  intention  of  the  parties,  in  the  absence  qf 
evidence  of  any  understanding  between  them  indicating  a  diflfor- 
ent  intention.  /Stone  v.  Peacock,  85  Maine,  885.  If  it  appear, 
therefore,  that  they  intended  that  the  property  should  be  regarded 
as  delivered,  and  that  the  title  to  it  should  pass,  the  law  gives 
effect  to  their  intention,  and  the  title  passes ;  and  if  what  they 
intended  is  doubtful  or  uncertain,  under  all  the  drcumstance^ 
even  though  there  be  no  contradiction  in  the  testimony,  the 
question  of  intent  must  be  submitted  to  the  jury,  and  thejMisiii^ 
determine  it  as  a  question  of  fact  Lester  v.  McDowell,  18  Peim. 
95 ;  Clemens  v.  Barr^  7  Barr,  268 ;  Blenkinsop  v.  Clayton,  7  Taunt 
597 ;  Phillips  v.  Bristol,  2  B.  &  0.  511 ;  Baines  v.  Jevons,  7  Car. 
k  Pay.  288 ;  Story  on  Contracts,  supra.  The  rule  is  thus  stated 
in  HondleUe  v.  Tollman,  (14  Maine  [2  Shepley],  400) :  "  When  the 
law  can  pronounce,  upon  a  state  of  facts,  that  there  is  or  is  not 
a  delivery  and  acceptance,  it  is  a  question  of  law  to  be  de- 
cided by  the  court ;  but  where  there  may  be  uncertainty  or  diffi- 
culty  in  determining  the  true  intent  of  the  parties  respecting 
delivery  and  acceptance  from  the  facts  proved,  the  question  is  to 
be  decided  by  the  jury."  So  it  is  said  in  Middle  v.  Vamum  (20 
Pick.  280) :  "  If  something  remains  to  be  done,  and  there  is  no 
evidence  tending  to  show  that  it  was  the  intention  of  the  parties 
to  make  an  absolute  and  complete  sale,  the  property  ^oea  nojt 
pass  to  the  vendee ;  but  where  the  property  is  in  a  state  ready 
for  delivery,  and  the  payment  Cff  money  or  the  giving  of  security 
is  not  a  condition  precedent,  it  may  well  be  the  understanding 
of  the  parties  that  a  sale.is  perfected,  ^Jid  that  the  interest  pas4^ 
to  the  vendee  although  the  weight  or  measure  of.  the  article  sold 
remains  yet  to  be  ascertained.  Such  a  case  presents  a  quesUQa 
of  the  intention  of  the  parties.  The  party  affirming  the  sale  .mu^i 
satisfy  the  jury  that  it  was  intended  to  be  an  absolute  transfer, 
and  that  all  that  remained  to  be  done  was  merely  for  the  pur- 
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pose  of  ascertaining  the  price  of  the  article  sold,  at  the  rate 
agreed  upon." 

In  this  case,  the  subject  matter  of  the  contract  (the  damaged 
oandles)  was  identified  and  pointed  out  as  a  distinct  and  separate 
lot ;  and  though  the  number  of  pounds  had  not  been  ascertained, 
and  though  that  was  essential  for  the  purpose  of  ascertaining 
what  amount  was  to  be  paid  by  Bussell  in  cash,  still  it  may  have, 
been  the  intention  of  the  parties  that  they  should  be  re^rded  as 
delivered  to  the  plaintiff  when  he  should  deliver  some  soap  in 
part  performance  of  bis  part  of  the  contract ;  that  he  should  then 
be  at  liberty  to  take  them  away,  allowing  Russell  for  the  number 
of  pounds,  at  the  rate  agreed  upon.  The  quantity  contained  was 
%9fbeTe  matter  of  computation,  as  candles  are  sold  by  the  num- 
ber of  pounds  marked  upon  the  outside  of  the  boxes.  If  the 
plaintiff  had,  in  conformity  with  Russell's  request,  taken  them 
away  without  ascertaining  the  quantity,  there  could  be  no 
doubt  but  that  the  property  would  have  been  in  him,  as  the 
price  was  agreed  upon,  and  the  ascertaining  of  the  quantity  was 
merely  a  matter  of  calculation.  ScoU  v.  Wills,  6  W.  &  S.  366. 
.It  may  well,  therefore,  have  been  the  understanding  of  the  par- 
lies, after  the  terms  and  conditions  of  the  contract  were  finally 
settled,  that  he  was  at  liberty  to  take  them  away  whenever  he 
thought  proper.  Unless  the  court  could  say  that  it  was  deduci- 
ble,  as  a  conclusion  of  fact,  from  the  evidence,  that  the  parlies 
did  not  intend  that  the  candles  should  be  taken  away,  or  that 
the  title  to  them  should  not  vest  in  the  plaintiff  until  the  quan- 
tity was  ascertained,  it  could  not  take  the  case  from  the  jury. 
if  it  was  not  in  evidence  that  Russell  directed  the  plaintiff's 
clerk  to  take  them  away,  the  court  perhaps  would  be  justified  in 
coming  to  that  conclusion ;  but,  with  that  evidence  in  the  case, 
the  question  of  intent  became  at  least  too  uncertain  and  doubtful 
to  entitle  the  court  to  draw  a  positive  conclusion  respecting  it 
It  was  said,  in  Bradbury  v.  Marbury  (12  Ala,  520),  that  "  Where 
testimony  is  too  indefinite  and  inconclusive  to  warrant  the  court 
in  saying  that  one  thing  or  another  is  proved  by  it,  the  qu'^stion 
must  be  left  to  the  jury ;"  and  that,  in  my  judgment,  is  the  cose 
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here.  If  this  case  had  been  submitted  to  the  jury,  and  they  had 
found  for  the  plaintiflF  upon  this  evidence,  I  do  not  see  how  we 
could  have  disturbed  their  verdict .  If  they  drew  the  conclusion 
that  Russell  intended,  by  what  he  said,  that  the  plaintiff  was  at 
liberty  to  take  the  damaged  candles  away  whenever  he  sent 
down  some  soap,  giving  Russell  credit,  at  the  rate  agreed  upon, 
for  the  number  of  pounds  he,  the  plaintiff  should  find  marked 
upon  the  boxes,  could  we  say  that  there  was  no  foundation 
in  the  evidence  for  such  a  conclusion  ?  A  jury  might  infer, 
fifom  the  explicit  terms  in  which  Russell  directed  the  clerk  to 
take  the  caudles  away,  that  he  had  entire  confidence  in  the  accu- 
racy, honesty  and  integrity  of  the  plaintiff  and  was  therefore 
willing  to  trust  him  and  take  his  report  of  the  quantity,  j|bd 
could  we  say  that  it  would  be  erroneous  in  the  jury  to  come  to 
such  a  conclusion  ?  But,  without  pursuing  the  illustration,  it 
was  at  least  doubtful,  upon  the  evidence,  what  the  parties  in- 
tended. There  was  some  evidence  fix>m  which  it  might  be  infer- 
red that  Russell  regarded  the  lot  of  damaged  candles  as  transfer- 
red to  the  plaintiff  when  he  was  advised  that  the  terms  and  con- 
ditions upon  which  he  had  agreed  to  purchase  from  the  plaintiff 
had  been  accepted ;  and  the  proper  course,  therefore,  was  to  let 
the  jury  pass  upon  the  question. 

If  the  title  to  the  property  was  in  the  plaintiff  it  could  not  be 
divested  by  the  sale  to  the  defendants.  Williams  v.  Marshy  11 
Wend.  80 ;  OovH  v.  Hill,  4  Denio,  82S. '  Russell's  assignee  could 
transfer  no  title ;  and  if  the  candles  purchased  by  the  defend- 
ants were  the  damaged  candles  embraced  in  Russell's  contract 
with  the  plaintiff,  which  was  a  question  of  feet  to  be  submitted 
to  a  jury,  the  plaintiff  could  maintain  the  action* 

Inqraham,  First  Judge. — ^I  cannot  concur  in  the  proposi- 
tion that,  upon  proof  of  a  contract,  whether  in  writing  or  by 
parol,  where  the  terms  of  such  contract  are  not  varied  by  the 
testimony,  it  becomes  necessary  to  submit  such  contract  to  the 
jury  for  interpretation  as  to  the  intentions  of  the  parties.  If 
there  is  no  dispute  aboul  the  terms  of  a  contract,  it  is  the  duty  of 
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the  court  to  pass  upon  its  validitj  and  e&ct  Whether,  under 
such  proo^  the  plaintiff  has  or  has  not  made  out  a  cause  of 
action,  is  for  the  court  to  decide ;  and  if  the  UDcontradicted  evi* 
dence  of  the  terms  of  the  contract  is  not  sufficient  to  show  the 
plaintiff's  right  to  recover,  the  case  cannot  be  strengthened  by 
submitting  the  evidence  to  a  jury  to  ascertain  the  intentions  of 
the  parties  making  it  Where  the  evidence  leaves  the  terms  of 
the  contract  or  any  other  feet  in  doubt,  then  the  fects  must  be 
found  by  the  jury ;  but  I  do  not  understand  this  rule  to  extend 
to  a  case  where  the  construction  of  a  contract  is  difficult,  if  there 
is  no  conflict  in  the  evidence. 

I  do  not,  however,  think  this  question  to  be  material  in  this 
oapg,  because,  in  my  opinion,  no  title  to  the  property  ever  passed 
to  the  plaintiff.  The  contract  was  for  the  sale,  by  plaintiff  to 
Bussell,  of  a  lot  of  soap  and  candles,  to  be  paid  for  in  part  bj 
candles  in  Russell's  possession.  Payment,  I  conclude,  is  never 
to  be  made  until  delivery  of  the  article  purchased,  unless  by  ex* 
press  agreement  There  was  no  such  express  agreement  in  this 
case ;  on  the  contrary,  the  contract  was,  to  sell  the  soap  and  can* 
dies,  and  to  take  pay  part  in  candles  at  a  fixed  price  and  part  in 
cash.  The  plaintiff  had  no  more  right  to  the  candles  than  to  the 
cash  in  advance,  and,  until  delivery  of  the  whole  property  sold 
by  the  plaintiff  he  had  no  right  to  demand  payment,  whether  in 
cash  or  candles.  The  purchaser  had  a  right  to  elect  whether,  on 
delivery  of  part,  he  would  pay  in  part  or  not ;  and  if  he  so  elected 
to  pay  in  part,  he  had  an  equal  right  to  elect  whether  such  pay- 
ment should  not  be  in  cash.  But  a  delivery  by  the  plaintiff  of  a 
part  of  the  goods  sold  did  not  vest  in  him  the  title  to  the  goods 
he  was  to  receive  in  part  payment ;  and  especially  so,  when  it  is 
apparent  that  the  goods  delivered  by  the  plaintiff  were  fiir  less  in 
value  than  the  goods  to  which  he  claims  title  in  consequence  of 
such  delivery.  It  could  not  be  urged,  with  any  reason,  that  a 
delivery  of  one  box  of  soap,  under  that  contract,  would  vest  in 
the  plaintiff  the  title  to  all  the  twenty-five  boxes  of  candles,  and 
yet  there  is  no  more  reason  for  such  obarigc  of  title  in  the  one 
case  than  in  the  other.     It  might  bo  said  tlmt  the  rcmai'k  made 
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by  Ibiasell,  to  send  down  some  soap  and  take  tbe  candles  away, 
was  an  agreement  to  deliver  them  in  advance.  That  remark  was 
after  the  contract  was  concluded,  and  formed  no  part  of  it.  If  it 
had  been  carried  ont  by  actual  delivery,  the  title  would  have 
passed  ;  but  it  was  no  part  of  the  contract,  and  produced  no 
change  of  title  until  such  delivery  was  complete. 

The  subsequent  offer  to  deliver  to  Dimmick  was  no  tender  to 
Bussell,  and  no  act  was  afterwards  done  to  complete  the  sale,  or 
to  entitle  the  plaintiff  to  a  delivery  of  the  candles  by  Bussell ; 
and,  before  that  offer  was  made,  even  if  it  had  been  suficient^  the 
title  to  the  damaged  candles  had  been  transferred  by  Bussell  to 
his  assignee  and  by  the  assignee  to  the  defendants. 

I  do  not  see  how,  from  the  evidence  in  the  cause,  the  jury  couU^ 
find  any  amount  as  respects  the  quantity  of  candles  which  wert^ 
so  claimed  by  the  plaintiff.  The  complaint  fixes  the  quantity  at 
twenty- three  boxes,  but  every  allegation  therein  is  denied  by  the 
answer,  and  there  is  not  a  particle  of  evidence  to  show  that  the 
quantity  in  RusselVs  possession  was  twenty-three  boxes,  or  that 
they  contained  1,177  lbs.  It  may  be,  however,  that  on  the  trial 
such  value  was  conceded. 

The  dismissal  of  the  complaint  was  proper,  and  the  judgment 
should  be  affirmed. 

Bradt,  J.,  concurred  in  the  opinion  of  Judge  Xngrahaio. 

Judgment  affirmed. 


Joe^EPH  B.  Tatlob,  President  of  the  Central  Bank  of  the  City 
of  Kew  York,  v.  Jahss  Stbingeb  and  others. 

Jn  an  aetion  on  %  promisaoTy  note  against  an  endorseTt  the  plaintifi^  to  prove  servjoe 
of  notice  of  protest,  called  the  clerk  of  the  notary,  who  produced  a  copy  of  the  pro- 
test, at  the  foot  of  which  was  a  memorandum  in  these  words:  "Served  uotices  of 
protest  at  endorsers'  offices ;"  and  testified,  in  substance,  that  he  had  no  recolleo* 
tion  or  knowledge  respecting  the  service  of  notices  of  proteat,  except  what  was 
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indicated  by  ^e  memorandum;  that  he  was  certain  the  memorandum  was  made 
on  the  day  of  the  protest,  though  he  had  no  positiye  recollection  when  it  was 
made ;  that  he  was  confidenti  from  his  invariable  custom  as  to  serring  notices 
that  the  notice  was  served  on  |he  day  following  the  protest,  though  he  did  not 
remember  the  fact  independently  of  his  memorandum,  &c.,  Ac.  The  defendants 
gave  evidence  strongly  tending  to  disprove  the  receipt  of  notice  by  them. 

Bidd^  that,  upon  the  whole  case,  there  was  not  sufficient  proof  of  service  of  notice 
of  protest  within  the  time  required  by  law  to  charge  the  endorsers.  (Ikorahaji, 
F.  J.,  dissented.) 

The  evidence,  that  the  derk  had  no  recollection  of  the  service,  independent  of  the 
memorandum,  and  that  the  memorandum  was  in  his  handwritmg,  and  made  in  the 
usual  course  of  business,  and  within  the  time  stated  by  him,  was  sufficient  to 
entitle  the  plaintiff  to  read  the  memorandum  in  proof  of  any  fiict  which  itw^ould 
serve  to  establish;  but,  giving  ic  the  fliUest  effect,  it  fidled  to  show  when  the 
notices  were  served. 
Ilbe  testimony  of  the  cleric  as  to  the  time  of  service  was  nothing  more  than  the  oon- 

'  elusion  drawn  by  him  from  the  memorandum,  his  custom  in  serving  notices,  Ac, 
and  was  not  proof  that  the  service  was  made  within  the  time  required  by  law. 

The  recollection  of  a  fact  by  a  witness  is  one  thing,  and  his  being  convinced  of  a 
fiict  of  which  he  has  no  recollection,  another;  and  the  former  is  the  only  testi- 
mony which  it  is  competent  for  a  witness  to  give— the  other  is  not  testimony. 

Appeal  by  defendants  from  a  judgment  upon  a  verdict  The 
action  was  brought  upon  a  promissory  note  for  $600,  made 
by  the  defendants,  William  A.  Allen  and  James  M.  Gray,  as 
co-partners,  to  the  order  of  the  defendant  Henry  Erben,  and 
endorsed  by  him  and  the  defendants  James  Stringer  and  Wil« 
liam  A.  Townsend. 

The  answer  of  defendants  Stringer  and  Townsend  denied  pre- 
sentment, and  notice  to  them,  of  protest ;  alsp  denied  plaintiff's 
title  to  the  note.  On  the  trial  the  plaintifl&  had  a  verdict  The 
defendants  Stringer  and  Townsend  took  this  appeal  from  the 
judgment  rendered  in  favor  of  the  plaintiff 

The  only  question  considered  upon  the  appeal  was,  whether 
the  plaintiff  had  suflEiciently  proved  service  of  notice  of  protest 
upon  the  defendants  Stringer  and  Townsend.  The  nature  of 
the  evidence  on  which  he  relied  is  sufficiently  stated  in  the 
opinion  of  the  court 

John  Gh-aham,  for  the  appellants,  cited  Hunt  v.  Mat/bee,  8  Sdd. 
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266 ;  Lawrence  v.  Barker,  5  Wend.  801 ;  Huffy.  Bennett,  2  Seld. 
887 ;  Pierson  v.  Boyd,  2  Duer,  83 ;  Halliday  v.  Martinet,  20  Johns. 
168;  Hart  v.  Wibm,  2  Wend.  518 ;  Nichols  v.  Goldsmith,  7  ibid. 
160 ;  Seneca  County  Bank  v.  Neass,  3  Com.  442 ;  Ireland  v.  Kip, 
11  Johns.  231 ;  Stevmrt  v.  Simpson,  1  Wend.  876 ;  Bogart  v. 
Morse,  1  Com.  377 ;  Lahar  v.  Hopkins,  4  ibid.  547 ;  1  Grab,  and 
W.  on  New  Tr.  278 ;  2  ibid.  687 ;  8  Ohio  R.  N.  S.  406 ;  Chiiler 
V.  Carpenter,  1  Cow.  81, 

James  M.  Smith,  for  the  respondent,  cited  Lawrence  v.  Barker^ 
6  Wend.  301 ;  Merrill  v.  JiJ^oca  awi  Owego  RaUroad  Co.,  16 
ibid.  686 ;  1  Greenl.  Ev.,  §§  437-440. 

Daly,  J. — The  question  in  this  case  is,  whether  there  wafi 
sufficient  evidence  of  the  service  of  notice  of  protest.  The  clerk 
of  the  notary  was  called  by  the  plaintiflF,  and  produced  a  copy 
of  the  protest,  at  the  foot  of  which  was  a  memorandum  in  these 
words :  "  served  notices  of  protest  at  endorsers'  offices ;"  which 
memorandum  he  testified  was  in  his  handwriting.  He  further 
testified  that  he  served  notices  at  the  endorsers'  offices,  as  he  saw 
by  his  memorandum ;  that  he  had  no  positive  recollection  as  to 
when  the  memorandum  was  made ;  that  the  certificate  of  protest 
was  made  on  the  evening  of  the  18th  or  the  morning  of  the  14th, 
but  how  long  after  the  memorandum  was  made  he  could  not 
state,  further  than  that  he  was  certain  that  it  was  made  the  day. 
the  certificate  of  protest  was  made,  or  the  next.  That  he  could 
not  swear  positively  that  the  notices  of  protest  were  served  on 
the  14th,  but  could  swear  that  it  was  the  next  day,  though  there 
was  a  possibility  of  its  not  being  so,  but  that  he  would  swear  to 
to  it ;  that  he  was  confidefit  of  it  from  his  invariable  custom ; 
that  he  did  not  remember  the  fact  independent  of  his  memoran- 
dum ;  that  there  was  a  possibility  of  its  not  being  so,  but  he 
should  say  that  the  notices  of  protest  were  served  on  the  14th ; 
that  he  served  them  himself,  but  could  only  say  so  from  the 
memorandum ;  that  he  served  all  three  of  the  endorsers,  filled 
out  the  notices;  did  not  know  where  he  served  one  of  them,  Mr. 
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Erben,  unless  it  was  lU;  his  place  of  business,  or  where  he  served 
the  others,. exoept  at  their  place  of  business. 

The  amount  of  this  testimony  is,  that,  as  to  the  fact  of  the  ser- 
vice of  notices  of  protest,  the  witness  had  no  recollection  or 
knowledge  respecting  it  except  what  was  indicated  by  the  mem- 
orandum. He  did  3 wear  that  he  was  certain  that  the  memoran- 
dum was  made  the  day  of  the  protest,  or  the  next,  but  admitted, 
before  doing  so,  that  he  had  no  positive  recollection  when  it  was 
made ;  and  admitting  the  memorandum  to  have  all  the  force  and 
effect  of  an  original  entry,  made  in  the  course  of  business  at  the 
time  when  the  witness  concluded  it  was  made,  still,  it  is  not  suf- 
ficiently definite  to  supply  what  could  not  be  obtained  from  the 
defective  memory  of  the  witness.  It  does  not  state  when  the 
^vice  was  made,  nor  with  suflScient  certainty  where  it  was  made. 
When  the  case  was  submitted  to  the  jury,  the  defendants  had 
furnished  about  as  satisfactory  proof  as  could  well  be  furnished 
on  their  part,  that  no  notice  had  been  left  at  their  place  of 
business.  They  proved  by  their  bookkeeper  that  any  such 
notice  or  paper  would  necessarily  go  through  his  hands,  be- 
cause in  keeping  an  account  of  the  note  in  suit,  as  of  all  otherS| 
the  notice  of  protest  would  have  come  to  him,  as  of  any  other 
proceeding  connected  with  this  business,  and  that  he  had  no 
knowledge  that  a  notice  of  protest  had  been  served  or  received 
at  the  defendants'  place  of  business.  After  this  proof  was  in, 
and  before  the  case  was  submitted,  the  defendants  asked  for  a 
nonsuit  upon  the  whole  evidence,  and  I  think,  as  the  evidence 
stood,  that  they  were  entitled  to  it. 

To  charge  them  as  endorsers,  it  was  necessary  to  show  that 
notice  of  protest  had  been  served  on  them  within  the  time  re- 
quired by  law.  The  fiict  that  the  clerk  had  no  recollection  of 
the  service  independent  of  the  memorandum,  that  the  memoran- 
dum was  in  his  handwriting,  that  it  was  an  entry  in  the  usual 
course  of  the  notary's  business,  and  the  clerk's  conviction  that  it 
was  made  within  the  time  stated  by  him,  was,  I  think,  sufficient 
to  entitle  the  plaintiff*  to  read  the  memorandum  in  proof  of  any 
fiict  that  it  would  serve  to  establish.     Bez  v.  St.  Martin  Leceister^ 
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2  A.  &  E.  210 ;  Cleverly  v.  McOuOough,  2  Hill,  445 ;  Clark  v.  Voice^ 
15  Wend.  193 ;  MerriU  v.  Ithaca  and  Owego  Bailroad  Co.,  16 
ibid.  586 ;  HaUiday  v.  Martinet,  20  Johns,  172.  And  giving  it 
the  fldlest  effect,  all  that  could  be  proved  by  it  was,  that  notices 
were  served  upon  the  endorsers  at  their  offices.  It  does  not  state 
when  they  were  served,  and  in  this  respect  is  just  as  defective 
as  the  memory  of  the  Avitness.  The  testimony  of  the  clerk,  in 
respect  to  the  time  of  service,  is  nothing  more  than  the  conclu- 
sion he  draws  from  the  existence  of  the  memorandum,  the  time 
of  protest,  and  his  custom  in  serving  such  notices.  It  was 
no  proof  of  the  fact  that  the  service  was  made  within  the  time 
required  by  law,  but  simply  a  conclusion  formed  in  his  mind 
from  the  existence  of  other  facts.  If  he  had  any  recollection  of 
the  circumstance  of  having  served  the  notices,  however  fiiirt" 
may  have  been  the  impression  remaining  upon  his  memory,  if 
would  be  evidence  of  the  fact  to  submit  to  a  jury.  But  he  had 
none.  His  memory  totally  failed  him.  When  he  saw  the  mem- 
orandum he  was  convinced  that  he  had  made  the  service,  and 
was  willing  to  swear  positively  that  he  had  made  it  on  the  14th| 
but  not  because  the  memorandum  recalled  or  revived  the  recol- 
lection of  a  circumstance  which  had  passed  from  his  memory, 
but  firom  a  conviction  in  his  mind,  the  result  of  an  operation  of 
reason  and  judgment.  The  recollection  of  a  fact  by  a  witness  is 
one  thing,  and  his  presuming  or  being  convinced  of  the  exist- 
ence of  a  fact,  in  respect  to  which  he  has  no  recollection,  is  an- 
other. The  former  is  the  only  testimony  which  it  is  competent 
for  a  witness  to  give,  the  other,  upon  a  fact  which  is  disputed,  is 
no  testimony  at  all.  It  is  the  office  of  the  law,  or  the  province 
of  a  jury,  when  the  point  in  dispute  is  to  be  exclusively  passed 
upon  by  them,  to  draw  conclusions  from  facts,  or  presume  the 
existence  of  certain  facts  from  the  existence  of  other  facts.  In 
this  case  neither  the  court  nor  the  jury  would  be  warranted, 
upon  the  facts  proved,  in  drawing  the  conclusion  that  notice  of 
protest  had  been  served  upon  the  defendant  on  the  14th,  within 
which  day  it  was  necessary  that  it  should  be  served  to  charge 
the  defendants.    All  that  they  had  befo];e  them  was  the  8tato> 
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ment  of  the  witness  that  he  was  confident  of  it  from  his  invaria- 
ble custom : — or  the  evidence,  or  what  was  proved,  may  be  thus 
stated : — a  memorandum,  under  a  copy  of  the  protest,  in  the 
handwriting  of  the  notary's  clerk,  stating  that  notice  had  been 
served  upon  the  defendants  at  their  office,  the  absence  of  all 
recollection  upon  the  subject  by  the  clerk,  or  of  any  knowledge 
respecting  this  particular  act,  except  that  the  memorandum  was 
in  his  handwriting,  and  his  statement  that  it  was  his  habit,  or,  as 
he  expressed  it,  his  invariable  custom,  to  serve  such  notices 
within  the  regular  time.  This  would  not  be  enough  to  author- 
ize the  jury  to  presume,  as  matter  of  fitct,  that  notice  of  the  dis- 
honor of  this  note  had  been  served  on  the  defendants  on  the  day 
after  it  was  protested.  The  facts  relied  upon  to  prove  it  were 
Ijj/bt  disputed,  so  that  the  legal  and  logical  inference  to  be  drawn 
from  these  facts  was  matter  of  law,  and  all  that  they  can  be  re- 
garded as  proving  is,  that  notices  were  served  at  the  defendants' 
oflSces.  The  time  of  such  service  could  be  inferred  only  in  the 
form  of  a  presumption  drawn  from  the  clerk's  statement,  that  it. 
was  his  habit  to  serve  such  notices  within  the  proper  time ;  and 
such  a  presumption  could  not  be  allowed  to  prevail  where  it  is 
positively  sworn  to,  in  the  defendants'  answer,  that  no  notice 
of  presentment,  demand,  nor  payment  of  any  description  was 
given  to  them,  and  where  they  have  negatived  such  a  presump- 
tion by  as  much  proof  as  they  could  reasonably  be  expected  in 
such  a  case  to  furnish.  Presumptions  are  to  be  formed  where 
facts  are  in  dispute,  when  it  is  fully  in  the  power  of  the  other 
party,  if  the  fact  is  otherwise,  to  show  it.  But  in  this  case  the 
defendants  could  not  show  positively  that  notice  had  not  been 
served — ^for  a  notice  of  protest  may  be  served  sufficiently  to 
charge  a  party  without  its  coming  to  his  knowledge,  or  the 
knowledge  of  any  one  at  his  place  of  business,  or  residence.  All 
that  the  defendants  could  do,  therefore,  as  they  could  not  them- 
selves be  examined  as  witnesses,  unless  the  plaintiff  thought 
proper  to  call  them,  was  to  give  the  best  negative  evidence 
which  the  nature  of  the  case  would  admit.  This  they  did ;  and 
giving  the  same  weight  to  their  evidence  which  is  to  be  given  to 
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the  usoal  habit  or  custom  of  the  notary's  clerk,  the  negative  pre- 
Bnmption  which  it  creates  is  quite  as  strong  as  a  presumption  of 
service,  in  this  particular  case,  to  be  drawn  from  the  usual  course 
and  habit  of  the  notary's  clerk. 

Brady,  J.,  concurred  in  the  opinion  of  Judge  Daly. 

Ingraham,  First  Judge  (dissenting).— I  am  still  of  the 
opinion  I  entertained  on  the  trial,  that  the  proof  of  the  service 
of  notice  was  sufficient  to  sustain  the  finding  of  the  jury.  The 
witness  had  no  recollection,  and  it  would  be  unreasonable  to 
suppose  that  any  witness  could  recollect  the  particular  service 
of  notices  of  protest  served  months  or  years  before.  He  testified 
to  the  fact  from  the  entry  made  by  him,  and  from  his  invariabk^ 
custom  to  serve  such  notices  either  on  the  day  of  the  demand  or 
the  next  day. 

If  the  notary  is  requirsjd  to  have  a  distinct  recollection  of  every 
notice  served  by  him  in  protesting  notes,  he  must  be  more  than 
human  to  be  able  to  possess  it ;  and,  where  the  recollection  fails, 
the  holder  of  a  note  should  not  be  deprived  of  his  remedy,  if 
there  is  in  existence  a  written  memorandum  made  by  -the  wit- 
ness, of  the  correctness  of  which  there  is  no  reasonable  doubt, 

I  think  the  judgment  should  be  aflSrmed. 

Judgment  reversed 


Henby  D.  Orquerre,  assignee  of  Mora  &  Navarro,  v.  Charles 

LULING, 

Uader  a  written  contract  of  sale,  which  is  silent  as  to  time  of  deUveiy,  it  is  compe- 
tent to  prove  a  subsequent  oral  agreement^  distinct  &om  the  original  contract 
fixing  tbe  time  of  delivery. 

Such  proof  does  not  conflict  with  the  rule  which  excludes  parol  evidence,  enlarging 
or  varying  a  written  contract. 

Where  the  purcliaaer  of  goods,  under  a  written  agreement,  promised  that,  if  the  sell- 
er would  defer  delivery,  he  (the  purchaser)  would  be  responsible  for  any  expense 
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or  damage  which  the  eelier  might  sustain  by  reason  of  the  delay ;  heU  that  tiritf 
was  a  valid  agreement,  under  which  the  seller  might  reooyer  expenses  of  storagi^ 
Aa,  incurred  during  the  delay. 
A  purchaser  of  goods,  who  effects  insurance  upon  them  intermediate  the  sale  and 
the  delivery,  has  no  daim  upon  the  seller  to  be  reimbursed  for  the  premium  paid, 
although  the  goods  may  have  been,  in  law,  at  the  risk  of  the  seller  during  the 
period  covered  by  the  insurance. 

Appeal  by  defendant  from  a  judgment  of  the  Third  District 
Court  ThiB  action  was  brought  to  recover  $26.40,  half  a 
month's  storage  of  certain  sugars  sold  by  plaintiff's  assignors  to 
defendant  The  defendant  pleaded  a  general  deuial,  and  also  set 
up  a  counter-claim  for  $32,  paid  by  him  for  insurance  upon  the 
sugars  in  question. 
y^  It  appeared,  on  the  trial,  that  the  sugars  were  sold  by  the 
plaintiff's  assignors  to  the  defendant  by  a  written  bill  of  sale. 
This  writing  was  dated  December  1,  1855,  and  was  for  "  660 
boxes  of  sugar,  at  6^  cents  per  pound,  cash,  in  bond."  Nothing 
was  said  in  the  agreement  as  to  time  of  delivery,  nor  anything 
as  to  storage  or  insurance  meantime. 

On  December  8d,  1856,  Navarro, 'one  of  plaintiff's  assignors, 
called  on  the  defendant  and  notified  him  to  send  for  the  sugars. 
Defendant  said,  that  to  receive  them  then  would  involve  him  in 
great  expense,  as  the  vessel  that  was  to  take  them  was  not  ready. 
Navarro  replied  that  he  and  his  partner  could  not  wait^  as  the 
sugars  were  an  expense  to  them,  besides  loss  of  weight  De- 
fendant replied  that  he  would  be  responsible  for  any  expense  or 
damage,  even  loss  of  weight,  if  Mora  &  Navarro  would  keep 
them  till  the  6th  or  7th,  and  said  he  would  pay  some  money  on 
aocount  of  the  sale,  if  desired.  Navarro  said  he  wished  to  kno«r 
positively  on  what  day  defendant  would  receive  the  goods.  De- 
fendant named  the  10th  inst 

On  December  6th,  Navarro  called  again  on  defendant,  wko 
stated  that  he  could  not  receive  the  goods  till  the  12th.  Navarro 
then  asked  for  $8,000  or  $10,000  on  account,  and  defendant  paid 
him  $8,000.  The  goods  were  not  taken  by  defendant  for  several 
days  afterwards. 

At  the  time  when  the  goods  were  sold,  they  were  in  puMic 
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More.  On  December  11th,  a  half  moDth's  storage  was  completed. 
Store-keepers  (it  appeared)  are  entitled  to  charge  a  half  month's 
storage,  no  matter  how  short  a  time  the  goods  may  be  kept  in 
store.  As  the  sugars  in  question  were  not  taken  from  store  un* 
til  after  the  lltb,  another  half  month's  storage  became  due,  which 
Mora  &  Navarro  were  compelled  to  pay.  It  was  to  recover  this 
amount  that  the  presisnt  action  was  brought 

The  defendant  had  insured  the  goods  immediately  after  mak* 
ing  the  payment  of  $8,000,  above  mentioned,  paying  $32  pie* 
mium.    He  claimed  to  recover  this  as  a  counterclaim. 

The  justice  disallowed  the  counter-claim,  and  rendered  judg* 
ment  for  the  amount  of  the  storage ;  and  dofeodant  appealed. 

T.  K  Lancj  for  the  appellant. 

L  The  case  shows  a  written  contract  for  the  sale  and  delivery 
of  sugar.  Evidence  to  add  to  the  terms  of  this  contract  is  inad- 
missible, and  should  have  been  rejected.  1.  Extrinsic  evidence 
cannot  be  received  to  contradict,  vary  or  add  to  an  instrument 
in  writing.  Payixe  v.  Ladtie,  1  Hill,  116 ;  Erwin  v.  SaunderSj 
1  Oowen,  249 ;  Qoodyear  v.  Ogden,  4  Hill,  104 ;  The  Schooner 
Eeesidej  2  Sumner,  567 ;  Vail  v.  Adams,  1  Seld.  165.  2.  When 
no  specific  time  is  provided  by  the  contract  for  the  delivery 
of  goods,  the  law  fixes  it,  and  the  purchaser  has  a  reasonable 
time,  under  the  circumstances  of  the  case,  to  take  them  away. 
Chitty  on  Contracts,  107 ;  Atwood  v.  Cobb,  16  Pick.  281 ;  Crocker 
V.  The  Franklin  Hemp  and  Flax  (h,,  8  Sumner,  580.  8.  In  this 
case  the  goods  could  not  have  been  taken  until  they  were  in  a 
deliverable  state.  They  were  not  ddiverable  until  they  had 
been  weigMd,  which  was  not  done  until  December  16th.  Even 
after  tha^i^efendant  was  entitled  to  a  reasonable  time  for  re* 
moving  them. 

IL  It  was  admitted  that  no  insurance  could  be  made  upon 
these  goods  for  a  less  period  than  half  a  month,  and  that  $82 
was  a  reasonable  premium.  The  appellant  was  entitled  to  re- 
cover this  as  a  counter-claim.  The  goods  continued  at  the  risk 
of  Mora  k  Navarro  until  delivery,  and,  had  they  been  destroyed 

Vol.  L  25 
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before  delivery,  the  $8,000  advanced  by  defendant  would  have 
been  recoverable  back.    Joyce  v.  Adama^  4'Seld.  291. 

W.  C.  Bussely  for  respondent 

Daly,  J. — When  the  contract  of  sale  was  entered  into,  on  the 
1st  of  December,  Mora  &  Navarro  had  the  right  and  were  bound 
to  deliver  the  sugars  immediately ;  that  is,  they  were  bound  to 
deliver  them  within  a  reasonable  time.  On  the  3d  of  December, 
they  advised  Luling  that  they  were  ready  to  deliver,  and  re- 
quested him  to  send  his  man  for  them,  but  Luling  informed  them 
that  to  receive  the  sugars  then  would  involve  him  in  great  ex- 
•|^8e,  as  the  vessel  was  not  then  ready  to  receive  them ;  and, 
upon  beiDg  told  that  Mora  &  Navarro  could  not  wait,  as  the 
sugars  were  then  an  expense  to  them,  besides  loss  of  weight,  he 
replied  that  he  would  be  responsible  for  any  eoi^nse  or  damage^ 
even  that  of  loss  of  weight,  if  Mora  &  Navarro  would  keep 
:them  until  the  6th  pr  7th  of  December.  Mora  &  Navarro  then 
desired  to  know  positively  what  day  he  would  receive  them,  if 
he  could  not  receive  them  on  the  6th  or  7th ;  and  he  answered 
that  he  would  positively  receive  them  on  the  10th.  On  the  6th, 
Navarro  called  on  Luling,  and  Luling  told  him  he  could  not 
receive  the  sugars  until  the  12th ;  upon  which  Navarro  asked  for 
$8,000  or  $10,000  on  account,  and  Luling  paid  him  $8,000. 

This  agreement  in  relation  to  the  time  of  delivery  was  distinct^ 
and  subsequent  to  the  contract  of  sale.  The  contract  of  sale  was 
in  writing — and  giving  in  evidence  proof  of  an  oral  agreement 
as  to  the  time  of  delivery,  m^de  after  the  contract  of  sale,  was 
.not  in  conflict  with  the  rule  which  excludes  oral  evidence,  en- 
larging, altering,  or  varying  a  written  contract  The  written 
contract  was  executed,  and  the  sale  was  not  complete  until  the 
sugars  were  weighed  and  delivered,  or  an  offer  made  to  deliver 
them  after  everything  had  been  done  which  was  required  on  the 
part  of  the  sellers.  In  the  meanwhile,  the  possession  and  the 
title  to  the  property  were  in  the  sellers,  and  it  was  at  their  risk. 
An  agreement,  therefore,  to  defer  the  delivery,  at  the  request 
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•f  and  for  the  benefit  of  the  buyer,  was  distinot  and  diffei^ 
ent  from  the  executed  contract  of  sale;  and  an  undertaking,  in 
consideration  thereof  to  be  responsible  for  any  expense  or  dam- 
1^  which  the  sellers  might  sustain  by  reason  of  the  delay  in  the 
delivery,  was  a  good  and  valid  agreement,  under  which  Mora  h 
Navarro,  or  their  assignee,  might  recover  for  any  expense  or 
damage  they  might  thereafter  be  subjected  to.  By  the  agree- 
ment, Luling  was  to  receive  the  sugars  on  the  ddi  or  7th,  or 
positively  on  the  10th.  On  the  6th,  he  declared  that  he  could 
not  receive  them  until  the  12th.  In  consequence  of  the  8Ugar» 
remaining  in  the  public  store  after  the  11th,  Mora  &  Navarro  be- 
came liable  for  half  a  montVs  storage  ($26.40),  which  they  paid, 
and  the  sugars  were  not  taken  away  before  the  16ih.  I^uli^ 
was  to  get  them  through  the  custom-house  and  send  for  thetn^ 
and  if,  in  consequence  of  his  delay  in  not  getting  them  through 
the  custom-house,  or  in  xiot  sending  for  them  in  time,  the  sellers 
were  put  to  the  expense  of  an  additional  half  month's  storage^ 
that  was  an  expense  for  which  Luling  was  liable  under  the 
agreement  If  he  was  prevented  in  obtaining  the  sugars  before 
the  12th,  in  consequence  of  the  omission  or  neglect  of  Mora  & 
Navarro  to  do  anything  that  was  required  on  their  part  to  effect 
a  delivery,  then  they  would  be  chargeable  vtrith  the  expense ;  but 
the  evidence  does  not  show  that  the  dday  was  attributable  to 
them,  but,  on  the  jcontrary,  there  was  sufficient  evidence  to  wa^ 
rant  the  justice  in  concluding  that  it  was  attributable  to  Luling. 
K  Luling,  after  he  had  paid  the  $3,000,  saw  fit  to  insure  the 
sugar:?,  concluding  that  he  had  an  insurable  interest  to  that 
amount,  or  an  insurable  interest  to  the  extent  of  their  value,  it 
was  a  matter  entirely  for  his  own  benefit,  and  he  had  no  claim 
against  Mora  dt  Navarro  for  the  money  thus  expended.  The 
property,  before  it  was  weighed  and  delivered,  was  at  their  risk, 
and  it  was  at  their  election  to  insure  it  or  not  If  they  did  noi 
think  fit  to  insure  it  for  their  own  protection,  Luling  could  not 
insure  it  for  them^  and  if  he  insured  it  for  his  own  protection, 
he  could  not  charge  them  with  the  expense.  If  the  property, 
.brfore  it  was  weighed  and  ready  for  delivery,  had  been  de* 
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fltroyed,  Mom  ft  Nftvarro  troold  haye  been  bound  to  Tetoni  the 
^8,000  to  Luling.  He  would  ix>t  be  chargeable  with  the  loss; 
and  delivery  havlDg  become  impossible,  the  seller  woidd  haye 
been  bound  to  restore  an  advanoe  payment  upon  a  contract  for 
Ilie  purchase  of  goods  which  it  was  not  in  their  power  to  deliver. 
He  may  or  may  not  have  had  an  insurable  interest  to  cover  the 
amount  he  had  advanced ;  but,  if  he  had,  Mora  &  Navarro  oan« 
not  be  oompelled  to  bear  the  expense  of  his  insuring  it. 
Judgment  affirmed. 


Matthias  Bloodgood  v,  Felix  Ingoldsbt. 

B.  contracted  to  do  certain  building  work  for  I.,  according  to  certain  spedficatioiaL 
By  the  terms  of  the  oontraot^  the  work  was  to  be  done  in  a  good,  workmanlike 
and  anbstantial  manner,  to  the  satisfiiction,  and  under  the  direction  of  S,  an 
architect,  to  be  testified  by  a  certificate  of  S.,  upon  the  presentation  of  which  the 
payments  were  lo  be  made  ia  certain  installments  as  t&e  work  progressed.  B. 
presented  to  I.  certificates  in  these  words: 

"Batoi 

*'X  I^  E^. :  'Hub  is  to  certify  that  the  — —  payment,  amoonting  to doUars,  is 

now  due  to  M.  B.,  on  account  of  his  contract  with  you  for  doing  the  masons'  and 
carpenters'  work  of  your  store,  No.  46  Warren  street" 

Edd,  I.  That  the  certificates  were  sufficient.  It  was  to  be  presumed  therefrom, 
that  there  had  been  a  substantial  compliance  with  the  contract,  and  that  &  was 
satisfied  therewith. 

II.  That  I.  baying  made  payments  on  similar  certificates,  without  objeotbn  to  tbeir 
ibrm,  at  the  time  of  presentation,  he  could  not  raise  the  objection  for  the  first  time 
on  the  trial. 

^\rhere  there  are  deficiencies  in  work  dono  under  a  contract,  although  the  defend- 
ant accept  the  work,  he  may  claim  damsges  for  the  deflcienciee  by  waj  of  ie> 
epupmfiftt 

Appeal  by  plaintiff  from  a  judgment  entered  on  a  report  of 
mreS&^ee.  This  was  an  action  to  recover  the  last  six  installments 
daimed  to  be  due  the  plaintiff  for  the  erectioo  of  a  store,  No.  46 
Warren  street,  under  a  building  contract    By  the  terms  of  the , 
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eDBtract,  tlie  plaintiff  agreed  to  erect  the  store  agreeably  to  tbi 
drawings  and  specifications  of  one  Samuel  A.  Warner,  architect) 
widiin  a  specified  time,  in  a  good,  workmanlike  and  sabstantiflj 
manner,  to  the  satis&ction,  and  under  the  direction  of  said  afcbi* 
tect,  to  be  testified  by  a  writing  or  certificate  under  his  hancL 
For  the  work  the  defendant  was  to  pay  in  ten  installments  ai 
the  work  progressed,  and  upon  presentation  of  the  arohiteet^ 
certificate.  The  certificates  of  the  architect  were  presented  ia 
this  form  to  the  defendant,  firom  time  to  time^  as  the  installmentt 
became  due. 

''Date,  ko. 
'*  R  Ingoldsby,  Esq. :  This  is  to  certify  that  the pay- 
ment, amounting  to dollars,  is  now  due  to  Matthias  Blog^ 

good,  on  account  of  bis  contract  with  you  for  doing  the  masov 
and  carpenters'  work  of  your  store^  No.  46  Warren  street 

**  Yours  respectfully, 

"  Samuel  A.  Warnkb,'*  . 

Upon  certificates  of  this  form,  the  first  four  payments  were 
made  as  they  became  due.  The  remaining  certificates  were  ot 
the  same  character ;  no  objection  was  made  upon  presentation 
to  their  sufficiency,  but  the  defendant  refused  to  make  any  fur- 
ther payments,  on  the  ground  of  alleged  deficiencies  and  imper- 
fections in  the  work.  At  the  close  of  the  work  the  following 
certificate  was  presented  to  the  defendant 

"  New  York,  April  2d,  1856. 
"F.  Ingoldsbt,  Esq. 

''Dear  sir:  Matthias  Bloodgood  has  completed  your  store, 
No.  46  Warren  street,  and  is  now  entitled  to  the  balance  due  on 
contract  All  deviations  from  the  plans  and  specifications  will 
be  settled  by  Mr.  Bloodgood,  according  to  the  provisions  made 
for  such  cases  in  the  contract 

"Yours,  &a 
"  Samuel  A.  Warneb.*^ 

The  defendant  aDeged  that  the  work  was  improperly  and  ii^ 
sufficiently  done,  and  not  in  compliance  with  the  contraot|  and 
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int^poeed  a  counter-daim  therefor.  At  the  dose  of  the  trials 
the  defendant's  counsel,  for  the  first  time  during  its  progress, 
presented  the  objection  to  the  plaintiff's  recovery :  that  the  cer* 
tifloates  were  insufficient^  and  not  in  compliance  with  the  require* 
ifaents  of  the  oontract.  It  did  not  appear  that  the  defendant  had 
wet  assigned  this  as  a  reason  for  his  refusal  to  pay  the  plainti£f 
tiie  amount  claimed.  The  referee  held  the  certificates  insuffi- 
ttent,  and  dismissed  the  plaintiff's  complaint,  without  prejudice 
lo  Us  bringing  a  new  action  on  procuring  the  proper  certificates. 
He  also  held,  that  the  defendant  could  not  recover  by  a  counter- 
claim, in  this  action,  damages  for  deficiencies  in  the  wor^  From 
the  judgment  dismissing  his  complaint^  entered  on  this  report^ 
tiuk  plaintiff  appealed. 

P.  (7.  Olarkf  for  the  appellant 

I.  The  defendant  must  be  deemed  to  hare  waived  the  pro- 
duction of  any  different  certificate  than  such  as  was  produced. 
,  The  principle  is  well  settled,  that  when  a  party  is  called  upon 
to  pay  or  perform,  and  he  refuses  generally,  or  for  some  partio- 
lilar  reason,  he  cannot  excuse  himself  when  prosecuted  upon 
grounds  different  than  those  assigned  when  payment  is  de- 
manded. Gould  V.  Banks,  Kelson,  J.,  8  Wendell,  557 ;  Board- 
man  V.  Sillj  1  Campbell,  410,  note  to  Altersolv.  Bryant;  Oerrish 
V.  Norris,  9  Gushing  Rep.  167 ;  Todd  v.  Hbggart,  22  Eng.  Com. 
Law  Rep.  p.  188. 

The  cases  of  preliminary  proo&,  in  case  of  insurance  policies, 
are  strictly  analogous. 

The  assured  presents  his  preliminary  prooft,  but  they  do  not 
conform  to  the  conditions  of  the  policy — the  insurer  makes  no 
objection  to  them — he  omits  to  pay — ^au  action  is  brought  upon 
the  policy,  he  will  not  be  permitted  to  raise  any  objection  to  the 
preliminary  proofs.  O'Neil  v.  The  Buffalo  Fire  Insurance  Co.,  8 
Comstock,  122 ;  Bodle  v.  Chenango  Co,  Insurance  Co.,  2  Com- 
stock,  58 ;  jEtna  Fire  Insurance  Co.  v.  J^fer,  16  Wendell,  402, 
Walworth,  Ch.;  Bumsleadr.  Tha  I>ividend  MtUtJud  Insurance  Co^ 
S  Keman,  81. 
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The  leason,  or  one  reason,  is,  that  if  such  objection  had  been 
made  at  the  time,  it  could  have  been  obviated.  Another  rea'' 
son  is,  it  operates  as  a  surprise  upon  a  party,  and  in  no  way 
affects  the  merits  of  the  controversy. 

II.  The  production  of  the  certificates  in  the  form  required  id 
no  part  of  the  performance  of  the  contract,  but  simply  evidence 
of  such  performance  preliminary  to  payment.  And  if  objection 
had  been  made  to  the  form  of  the  certifi<iates,  it  could  have  been 
obviated. 

(a)  The  referee  held  that  this  objection  could  be  made  under 
tbe  ansver  containing  a  general  denial  of  performance,  treating 
tiie  obtaining  of  the  certificate  as  a  part  of  the  work  to  be  done 
under  the  contract  In  this  he  clearly  erred.  The  certified^ 
were  merely  evidence  of  performance — ^the  point  is  not  that  no 
certificates  were  produced,  but  that  they  were  insufficient  in  fomii 
and  this  form  was  clearly  waived.  Pepper  v.  Haight^  20  Bar- 
bour, 429. 

(i)  No  case  can  be  found  where  the  work  has  been  done,  and 
a  certificate  produced,  the  form  of  which  is  not  objected  to,  but 
payment  is  refused  upon  other  grounds,  that  a  party  has  been 
precluded  from  a  recovery  by  reason  of  a  defect  in  the  certificate. 

Wet3c8  S  De  Forest,  for  the  respondent 

I.  The  contract  specially  requires,  that  before  any  installment 
should  be  payable,  the  certificate  of  the  architect  should  be  ob- 
tained, which  should  express  that  the  work  was  done  in  a  good 
and  workmanlike  manner,  &c.,  and  to  his  satisfaction ;  and  also 
that  it  was  done  in  accordance  with  the  plans  and  specifications. 

The  production  of  these  certificates  was  a  condition  precedent^ 
without  which  the  plaintiff  cannot  recover.  BiUkr  v.  Tucker,  24 
Wend.  447 ;  Milner  v.  Field,  1  Eng.  Law  and  Equity  B.  581 ; 
Glen  V.  Luih,  22  ibid.  492  ;  Gra/ion  v.  Fasiem  E.  B,  Co.,  ibid. 
657. 

n.  The  certificates  are  insufficient,  because  they  are  not  in 
form  or  substance  as  required  by  the  contract 

1.  They  simply  certify  to  a  naked  conclusion  or  inference^ 
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wliereaa  the  owner  is  entitled  to  the  testimonial  of  the  architect 
as  to  ascertained  &cts. 

2.  The  contract  expressly  stipulates  what  &cts  shall  be  cer* 
tified,  viz. :  The  actual  progress  of  the  work,  the  quality  of  the 
materials,  the  workmanship,  conformity  to  the  drawings  and 
specifications,  and  the  architect's  satis&ction. 

8.  The  defendant  was  entitled  to  an  explicit  professional  cer- 
tificate, which  should  bind  the  architect)  and  have  the  force  of 
an  award  to  bind  the  parties. 

4.  The  final  certificate,  dated  2d  April,  1856,  is  also  insuffi- 
cieDt  for  the  same  reasons,  and  because  it  appears  upon  its  face 
that  the  work  was  not  finished  according  to  the  plans  and  spe- 
^Spations.    Smith  y.  BriggSj  i  Denio,  74,  and  cases  there  cited. 

Ingrahah,  First  JuDas. — We  are  of  opinion  that  the  cer^ 
tificate  of  the  architect  was  sufficient  under  the  facts  proven. 
That  there  was  a  substantial  compliance  with  the  contract^  and 
that  the  architect  was  satisfied,  is  to  be  presumed  firom  the  cer- 
tificate so  given. 

The  defendant,  when  the  certificate  was  presented,  has  not 
shown  that  he  made  any  objection  to  its  form,  and  he  ought  not 
to  be  allowed  now,  on  the  trial,  to  avail  himself  of  an  objection 
to  the  certificate,  which,  at  the  time,  the  plaintiff  had  a  right  to 
suppose  was  satisfactory  to  the  defendant. 

If  there  are  any  deficiencies  in  the  work  of  the  plaintiff  the 
defendant,  having  accepted  of  the  building,  may  claim  for  them 
by  way  of  recoupment. 

The  judgment  is  reversed,  report  set  aside,  and  case  opened 
and  referred  back  to  the  referee,  the  evidence  to  stand,  and 
either  party  to  be  allowed  to  produce  further  testimony.  Costo 
to  abide  the  event 
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The  Mayor,  &c.,  of  New  York  v.  John  Green. 

The  notice  of  appeal  fiom  a  jadgment  of  a  district  court  must  itself  spedfy  the 
grounds  of  objection  to  the  judgment  A  reference  to  the  proceedings  on  thft 
trial,  as  the  place  where  the  grounds  of  appeal  will  be  found,  is  not  sufficient 

Errors  in  a  complaint  although  such  as  to  be  good  grounds  of  objection  if  taken  aft 
the  trial,  do  not  justify  a  reversal  of  the  judgment,  when  thej  are  supplied  by  the 
evidence,  and  no  harm  has  been  occasioned  by  them. 

On  appeal,  under  §  366  of  the  Code,  from  a  judgment  of  a  district  court,  taken  Jaj 
de&ult,  tUe  allegatlQu  of  the  dofendaot,  th»t  he  is  ignorant  of  law  proceedings^  is 
not  a  Bufl3cient  excuse  for  his  non-attendauce  at  the  tune  and  place  mentioned  in 
the  summons  served  upon  him. 

Kor  is  his  mere  general  denial  of  the  aUegations  in  the  complafait  sufficient  evidence 
that  injustice  has  been  done  him.  If  the  defendant  wishes  to  obtain  a  new  IgM. 
in  such  a  oaac,  be  must  point  out  the  mode  in  which  mjustioe  has  been  d<Ki&     • 

Appeal  by  defendant,  under  §  866  of  the  Code,  from  a  judg- 
ment rendered  in  a  district  court  by  default.  The  action  waa 
for  a  violation  of  a  city  ordinance.  The  complaint  did  not 
specify  the  ordinance  complained  of,  the  blank  left  for  that  pur* 
pose  in  the  form  used  not  having  been  filled  up.  The  defend- 
ant failed  to  appear,  and  judgment  w^a  rendered  against  him. 
The  nature  of  his  excuse  for  his  default,  &«.,  is  sufficiently  stated 
in  the  opinion  of  the  court, 

Chauncey  Shaffer^  for  the  appellant 
Cfeorge  H,  Purser^  for  the  respondents. 

iNaBAHAM,  First  Judge.— The  defendant  did  not  appear  in 
the  court  below,  and  judgment  was  recovered  against  him  by 
de&xili  He  now  appeals  to  this  court,  and  asks  for  a  reversal 
on  two  grounds:  first,  for  errors  on  the  trial;  second,  on  the 
ground  that  injustice  had  been  done,  and  an  alleged  excuse  for 
his  default 

The  notice  of  appeal  does  not  specify  any  ground  of  appeal, 
but  refers  to  the  affidavit  and  the  proceedings  on  the  trial  as  the 
place  where  such  grounds  of  appeal  may  be  found. 
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So  &r  as  any  error  is  alleged  in  the  proceedings  before  the 
justice,  the  defect  in  the  notice,  in  not  stating  the  grounds  of  ap* 
peal,  is  conclusive  upon  the  defendant.  The  85Sd  section  of 
the  Code  is  positiye,  that  the  notice  must  state  the  grounds  of 
appeal. 

In  Schwartz  y.  Bendd  (2  E.  D.  Smith,  128),  this  point  was  con- 
sidered, and  the  court  say,  "  The  statute  is  explicit  on  this  sub- 
ject, and  we  should  be  warranted  in  dismissing  the  appeal  on 
this  ground." 

I^  however,  it  be  said  that  the  remedy  is  by  motion,  the 
grounds  are  not  sufficient  for  reversal.  The  error  pointed  out 
in  the  affidavit  is  the  omission  of  sums,  dates,  and  a  reference  to 
rtte  statute  in  the  complaint.  No  objection  to  the  pleading  was 
talen,  as  the  defendant  did  not  appear ;  and  although  the  filing 
of  such  a  complaint  and  the  action  of  the  court  show  great 
negligence  in  rendering  judgment  upon  it,  in  its  imperfect  con- 
dition, yet)  as  all  the  defects  were  supplied  by  the  evidence,  and 
no  harm  could  arise  to  the  party  from  such  negligence,  we  do 
not  feel  warranted  in  reversing  the  judgment  on  this  technical 
ground,  even  if  we  could  overlook  the  defect  in  the  notice. 

The  excuse  offered  by  the  defendant  is  hardly  sufficient.  He 
does  not  deny  that  he  had  a  summons,  or  that  he  was  thereby 
informed  of  the  time  at  which  he  was  to  appear.  On  the  con- 
trary, he  went  to  look  for  a  counsel  on  that  morning,  and,  not 
finding  him,  went  to  the  court  on  the  day,  but  after  judgment 
had  been  rendered.  The  only  excuse  he  gives  is,  that  he  was 
ignorant  of  law  proceedings.  This  shows  no  excuse  for  not  un- 
derstanding what  the  summons  told  him  was  necessary,  viz.,  to 
appear  on  a  day  and  at  an  hour  and  place  therein  stated.  His 
own  conduct  shows  that  he  knew  itr  was  proper  for  him  to  go  to 
the  court  to  protect  his  rights,  but  that  he  delayed  in  attending 
to  what  he  should  have  done  till  after  the  time  spedfled  had  ex- 
pired. 

Nor  does  it  appear  from  his  affidavit  that  injustice  has  been 
done.  He  states  in  it  that  '^  he  denies  that  he  has  violated  any 
of  the  ordinances  of  the  plaintiffs,  in  manner  and  form  as  set 
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forth  in  the  complaint"  This  is  a  mere  matter  of  opinion,  whe- 
ther or  not  he  has  violated  them.  If  he  wished  to  satisfy  the 
eourt  that  injustice  had  been  done,  by  the  judgment^  he  should 
show,  by  a  statement  of  iacts,  that  the  charge — ^made  out  by  the 
evidence  on  the  trial — ^was  not  true.  On  the  contrary,  he  does 
no  such  thing.  He  asks  this  court  to  decide  that  iujustice  has 
been  done  him  by  the  judgment,  because  he  swears  that  he 
denies  that  he  has  violated  the  ordinances.  He  does  not  even 
swear  that  he  has  not  violated  them,  but  he  affirms  that  he 
denies  the  violation — ^when  the  truth  of  such  denial  is  not 
sworn  ta 

If  a  defendant  wishes  to  obtain  a  new  trial  in  such  a  case,  he 
must  point  out  the  mode  in  which  injustice  has  been  done,  snd 
leave  to  the  courts  and  not  assume  himself,  the  dedsion  of  i^ 
question. 

In  Mix  V.  White  (1  E.  D.  Smith,  614),  it  was  said  the  defend- 
ani  must  swear  that  the  defence  was  true  in  &ct.  In  Fowler  v. 
Myer  (2  E.  D.  Smith,  125),  it  was  held  that  a  mero  affidavit  of 
merits  disclosed  no  defence,  and  was  not  sufSdent  to  warrant  the 
granting  a  new  trial 

Judgment  affirmed. 


Joshua  Mead  v.  John  Dabbagh. 


The  defendant  having  failed  to  appear  in  a  diatrict  oonrt^  on  the  reiam  of  a  i 
monsy  the  cause  was  a^jonmed  to  a  subsequent  day,  and  the  plaintiff  left  the 
court-room.  The  defendant  subsequently  appeared,  and  the  justice  noted  his  ap- 
pearance and  received  his  answer.  He  demanded  a  jurj,  but  the  justice  refUsed 
it  upon  the  ground  that  he  had  no  power  to  issue  a  venire  after  the  adjournment 
Upon  the  adjourned  day  the  defendant  renewed  his  demand,  which  was  again 
refused.    JJe2d,— error.    (Ikoraham,  J^  diseetUing.) 

A  mere  adjournment  does  not  deprive  a  party  of  the  right  to  demand  a  jury,  but 
only  an  adjournment  made  after  issue  joined. 

A  Jury  cannot  be  demanded  until  Issue  has  been  joined. 
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If  made  hy  the  defendant  daring  the  absence  of  the  plaintiff  fh)m  the  coart-rooo)^  H 
ifl  the  defendant's  duty  to  bring  home  to  the  plaintiff  notice  of  such  demand. 

A  jastice  of  a  district  court  has  the  right,  in  the  exercise  of  a  sound  discretion,  to 
permit  a  defendant  to  appear  and  answer  at  any  tune  before  proof  is  taken  on 
behalf  of  the  plaintiiC  Snob  an  appearance  carries  with  it  all  the  rights  inddental 
to  a  regular  appearance  on  the  return  of  a  sunmions— e.  g,,  the  right  to  dmand 
a  jury. 

Per  iKaBAHAic,  J.,  duMiUM^.*— The  justice  of  a  district  court  has  no  right  to  !•» 
ceive  an  appearance  and  answer  of  a  defendant  after  the  cause  has  been  a^ioomed 
upon  his  defkult  and  the  plaintiff  has  led  the  court-room.  Such  an  appearance  and 
answer  being  themselves  irregular,  and  no  issue  being  properly  joined,  the  de- 
fendant has  no  right  to  demand  a  jury. 

Appeal  by  defendant  from  a  judgment  of  a  distriet  court 
Onahe  return  of  the  flummona  in  this  case  the  defendant  failed 
tS^pear.  On  the  application  of  the  plaintiff,  the  cause  was  ad* 
journed,  and  the  plaintiff  left  the  court-room.  Thereafiier,  hxxt 
on  the  same  day,  and  while  the  court  was  still  in  session,  the 
defendant  entered,  and,  at  his  request,  the  justice  entered  his 
appearance  and  received  his  a&swer.  He  at'  the  same  time  de» 
manded  a  jury,  which  the  justice  refused,  upon  the  ground  that 
he  had  no  power  to  order  a  jury,  the  cause  having  been  onoe 
adjourned.  On  the  day  to  which  the  cause  was  adjourned,  the 
defendant  renewed  the  demand,  and  excepted  to  the  decision  of 
the  justice,  refusing  to  order  a  jury.  Judgment  having  been 
rendered  for  the  plaintiff,  the  defendaskt  appealed. 

Brady,  J. — In  this  case,  on  the  day  the  summons  was  return* 
able,  but  after  the  caxtse  had  been  adjourned,  and  whUe  the 
court  was  in  session,  the  defendant  appeared  before  the  justice, 
put  in  a  general  denial  to  the  complaint,  and  demanded  a  jury. 
The  justice  received  the  answer,  but  denied  the  application  for 
a  jury,  on  the  ground  that  it  was  too  late,  an  adjournment  hav- 
ing been  granted.  There  was  no  power  conferred  on  the  justices 
of  district  courts  by  statute  to  open  defaults,  but  in  Jenkhu  v. 
Brown  (21  Wendell,  454),  Cowen,  J.,  says,  in  substance,  "  I  am 
strongly  inclined  to  think  that  the  justice  might,  on  cause  shown, 
let  in  a  defendant  to  plead  at  any  stage  of  the  cause,  on  terms 
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Boeh  as  sliall  save  all  reasonable  chance  of  preparation  to  the 
plaintiff,  while  it  subserves  the  purposes  of  justice  by  promoting 
a  trial  upon  the  naerits,  without  dispensing  with  the  exercise  of 
pioper  diligence  on  the  side  of  the  defendant.''  In  that  case  the 
power  of  the  justice  was  recognized  as  matter  of  discretion,  and 
that  discretion  having  been  exercised  adversely  to  the  appellant, 
the  Supreme  Court  refused  to  interfere.  Assuming  that  the  jus- 
tioe  in  this  case  had  no  power  to  open  the  default,  then  the  de- 
mand for  a  jury  was  properly  denied,  the  whole  of  the  proceedings 
before  the  justice  being  coram  nonjvdice^  and  void.  But  if  the 
justice  had  power  to  let  the  defendant  in  to  plead,  and  no  objec- 
tion to  that  course  was  taken  or  made  by  the  respondent,  then 
the  demand  for  the  jury  was  in  due  timei  and  the  refusal  of  ^e 
justice  to  issue  a  vemre  was  lui  error.  In  Bayles  v.  Crcm^'l^ 
Cowen,  86),  it  was  held  that  a  mere  acyoumment  did  not  deprive 
the  party  of  the  right  to  insist  upon  a  jury,  although  in  that  case 
Ibe  adjournment  bad  was  to  an  hour  on  the  same  day.  In  Shau' 
non  y.  Kennedy  (1  E.  D.  Smith,  346),  the  right  of  the  defendant 
to  demand  a  jury  at  any  time  during  the  day  on  which  issue  is 
joined  is  suggested  and  recognized,  but  coupled  with  the  doctrine 
that  it  is  the  duty  of  the  defendant  to  bring  notice  of  such  de* 
maod  home  to  the  plaintiff.  In  that  case  the  demand  was  made 
of  the  justice  on  the  day  of  issue  joined,  after  the  plaintiff  had 
left  court,  but  not  on  the  day  to  which  the  cause  was  adjourned, 
mkd  the  plaintiff  had  no  notice  of  the  demand*  In  this  case  the 
demand  was  repeated  on  the  day  to  which  the  cause  had  been 
adjourned,  and  the  justice  again  declined  to  issue  the  venire. 
The  question  presented  by  these  facts  is  not  free  from  difficulty; 
bat  I  think  the  justice  has  the  right  to  permit  the  defendant  to 
to  a]:^)ear  and  answer  before  any  proof  is  taken  on  the  plaintiff's 
side,  and  having  granted  that  &vor,  it  must  exist  with  all  the 
rights  incidental  to  an  appearance  when  the  summons  is  return- 
able»  The  justice  may  impose  terms,  but  none  were  imposed 
here.  He  did  not  deny  the  venire  as  a  condition  upon  letting 
the  defendant  in  to  answer,  but  upon  the  ground  that  he  had  no 
power  to  issue  one,  an  adjournment  having  been  had.    In  this 
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he  erred.  When  the  issue  is  joined,  a  demand  may  be  made 
for  a  jury,  and  nofc  before ;  and  the  adjournment  contemplated 
by  the  statute  is  an  adjournment  afijer  issue  joined,  and  sabse- 
quent  to  the  day  on  which  such  adjournment  is  made,  the  object 
being,  to  prevent  the  delay  which  would  ensue  by  permittiDg 
the  defendant  to  demand  a  jury  at  any  stage  of  the  cause  befiue 
proof  taken.  On  the  return  day,  the  justice,  doubtless,  bad  no 
power  to  receive  the  defendant's  answer,  because  the  plaintiff 
was  not  present ;  but  he  had  on  the  day  to  which  the  cause  was 
adjourned,  and  having  entered  the  defendant's  appearance  and 
answer,  it  must  be  held  to  relate  to  that  day.  The  issue  then 
being  joined,  the  defendant  demanded  a  jury,  to  which  he  was 
e^itled  (see  Shannon  v.  Kennedy^  1  E.  I).  Smith,  supra^  848]^ 
ala  the  justice  should  have  issued  a  venire.  Having  refused  so 
to  do,  I  think  the  judgment  should  be  reversed. 

Daly,  J. — A  jury  may  be  demanded  after  issue  joined,  and 
before  the  court  sball  proceed  to  inquire  into  the  merits  of  the 
case,  though  it  cannot  be  demanded  after  the  day  on  which  aa 
order  has  been  made  for  an  adjournment.  Laws  of  1813,  chap. 
86,  §  95 ;  Laws  of  1820,  chap.  1,  §  8.  It  was  demanded  in  this  case 
after  issue  joined,  and  on  the  day  on  which  the  order  was  made 
for  the  adjournment  It  was  irregular,  therefore,  for  the  justice, 
on  the  adjournment  day,  to  go  on  and  try  the  cause  without  a 
jury.  The  justice  returns  that  he  had  adjourned  the  cause  on 
the  plaintiffs  application,  but  that  the  defendant  appearing  after- 
wards, he  allowed  him  to  plead.  This  makes  no  difference. 
When  the  defendant  had. joined  issue  by  pleading,  he  had  a 
right  to  demand  a  juty,  which  he  did  immediately  thereaften 
and  the  justice  could  not  try  the  case  without  a  jury,  unless  with 
the  defendant's  consent    The  judgment  should  be  reversed. 

Ingraham,  First  Judge.— I  do  not  feel  satisfied  with  the 
conclusion  that  the  justice  was  regular  in  receiving  an  answer 
after  the  adjournment  of  the  case.  The  plaintiff  had  left  the 
court;  he  had  no  knowledge  of  the  pleading;  and  it  nowhere 
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appears  that  the  knowledge  of  such  answer  being  put  in  ever 
came  to  the  plaintiff.  To  sanction  such  a  course  of  proceeding 
in  a  justice's  court  would  open  a  door  to  looseness  and  irrega* 
larity,  which  should  not  be  permitted.  I  think  no  answer  was 
properly  put  in,  and  no  issue  properly  joined,  and  that  the  de* 
mand  for  a  jury  was  properly  refused. 
Judgment  reversed. 


William  Carlisle  v.  Catharine  McCall  and  others.   < , 

'  In  snmmary  proceedings  to  recover  possession  of  demised  premises,  the  eyidenoe 
showed  that  defendants  entered  upon  the  premises  immediatelj  before  the  expir- 
ation of  the  term  of  plaintiff's  tenant;  but  the  tenant  testified  positivelj  that  she 
never  gave  defendants  permission  to  come  in,  nor  sold  nor  assigned  her  lease  to 
them;  that  thej  came  in  as  she  was  moving  out,  claiming  that  the  premises  were 
theirs. 

Mdf  that,  apon  the  evidence,  the  entry  was  under  a  daim  of  title  hostile  to  plain- 
tiff^ and  not  under  his  demise ;  and  that  there  was,  therefore,  no  relation  of  land- 
lord and  tenant  between  the  plaintiGT  and  defendants  which  could  support  sum* 
mary  proceedings.    (Bradt,  J.,  dissented.) 

A  justice  of  the  district  court  has  jurisdiction  of  summary  proceedings  to  obtain  pos- 
session of  demised  premises  within  the  city  and  county  of  New  York,  although 
neitlier  of  the  parties  reside  and  the  premises  are  not  situated  within  the  district 
for  which  such  justice  is  elected.    Per  Bbadt,  J. 

On  the  trial  of  an  issue  joined  in  summary  proceedings  to  recover  possession  of  de- 

'  mised  premises,  the  evidence  was  closed  upon  both  sides,  and  the  cause  submit- 
ted, with  the  single  reservation  of  leave  to  put  in  written  points,  and,  after  ad- 
journment, the  counsel  for  the  landlord  applied  to  the  justice  to  discontinue  the 
proceeding.    No  decision  in  the  cause  was  ever  rendered  by  the  justice. 

Edd^  Uiat  this  proceeding  was  no  bar  to  a  subsequent  one,  although  between  the 
same  parties  and  involving  the  same  questions. 

Appeal  from  the  judgment  of  the  justice  of  the  Fourth  Dis* 
trict  Court,  in  summary  proceedings  to  recover  possession  of 
land.  The  affidavit  of  William  Carlisle,  on  which  the  proceed- 
ings before  the  justice  were  based,  stated  that  he  was  owner  of 
the  premises  claimed  (the  back  basement  room  of  the  house  47 
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Troy  street,  in  New  York  city) ;  that  he  rented  them  to  Eliza- 
beth Markey  for  one  month  ;  that,  during  that  term,  Catharine 
McCall,  Jane  McCall  and  Richard  Carlisle  entered  on  the  premi- 
ses under  Markey,  and  she,  as  deponent  was  informed  and  be- 
lieved, demised  the  same  to  them ;  that  the  term  had  expired, 
but  the  McCalls  and  Carlisle  continued  in  possession  without 
deponent's  permission. 

The  defendants  filed  an  affidavit^  denying  that  they  entered  on 
the  premises  under  Markey,  and  denying  that  the  claimant  was 
owner  of  the  premises,  or  that  the  defendants  were  his  tenants; 
and  averring  that  Catharine  and  Jane  McCall  were  owners  of 
the  premises  in  their  own  right,  and  were  entitled  to  the  posses- 
j|6n,  and  entered  as  owners  and  not  otherwise. 

On  the  trial  before  the  justice,  the  defendants  added  to  their 
answer  the  allegation  that  the  same  question  had  been  previ- 
ously tried  before  the  same  justice,  and  he  had  given  judgment 
thereon. 

They  then  moved  to  dismiss  the  proceedings  for  want  of  juris- 
diction, on  the  ground  that  the  premises  claimed  were  not  within 
the  justice's  district,  and  neither  of  the  parties  resided  within  the 
district.    This  motion  was  denied. 

The  plaintiff  proved  the  letting  to  Elizabeth  Markey,  by  the 
testimony  of  Margaret  Carlisle,  and  rested.  The  defendants 
then  moved  to  dismiss  the  proceeding,  on  the  ground  that  there 
was  no  evidence  that  they  entered  under  Mrs.  Markey.  This 
motion  was  denied. 

They  then  introduced  evidence  of  former  proceedings  of  the 
same  nature,  between  the  same  parties,  and  involving  the  same 
questions.  It  appeared,  however,  that  after  the  former  case  had 
been  heard  and  submitted,  excepting  leave  reserved  to  submit 
written  points,  the  proceedings  were  discontinued  and  no  decis- 
ion was  ever  rendered. 

They  then  called  as  a  witness  Elizabeth  Markey,  who  testified 
that  she  never  sold  or  a£signed  the  lease,  and  never  gave  de- 
fendants any  permission  to  come  in.  They  came  in  as  she ' 
moving  out,  saying  that  the  place  was  theirs. 
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The  defendants  called  William  Carlisle  and  Richard  Carlisle, 
but  the  justice  excluded  them  as  incompetent  They  also 
offered  evideuce  of  title  in  the  McCalls,  but  this  was  also  ex- 
cluded. 

The  justice  rendered  judgment  for  the  plaintiff,  that  he  hare 
possession  ot  the  premises,  and  that  a  warrant  issue  to  put  him 
in  possession.    The  defendants  appealed  from  this  judgment 

€.  N'.  Potter,  for  the  appellants. 

I.  The  ruling  of  the  justice,  upon  the  motion  to  dismiss  foi 
want  of  jurisdiction,  was  clearly  erroneous.  The  landlord's  affi- 
davit must  show  that  the  relation  of  landlord  and  tenant  exists. 
Benjamin  v.  Berijamin,  1  Seld.  887.  And  his  affidavit  cannot  t^* 
aided  by  intendment  Prindk  v.  Anderson,  19  Wend.  895;  Far' 
rmgion  v.  Morgan,  20  Wend.  209. 

IL  1'he  testimony  of  the  landlord  wholly  failed  to  show  that 
such  relationship  in  fact  existed.  'No  implied  or  constructive 
tenancy  can  be  raised  in  aid  of  these  proceedings.  Benjamin  v. 
Benjtmin,  1  Seld.  888 ;  Roach  v.  Cozine,  9  Wend.  227 ;  Syms  v. 
Humphrey,  4  Den.  186. 

III.  The  testimony  of  the  appellants  showed  that  they  entered 
either  legally  as  heirs,  or  illegally  by  forcible  entry  and  detainer; 
and  the  respondent's  remedy  was  either  ejectment  or  summary 
proceedings  for  forcible  entry  and  detainer. 

IV.  The  former  proceedings  were  a  bar.  The  statute  does  not 
allow  a  withdrawal  of  the  case,  but  only  provides  for  a  "  final 
decision."  2  Rev.  Stat,  4tb  ed.,  759 ;  Laws  of  1849,  ch.  193,  §  5. 
If  these  proceedings  may  be  discontinued,  it  must  be  before  the 
cause  is  submitted  for  advisement.  2  Cow.  Tr.  834 ;  Elioell  v. 
McQueen,  10  Wenct  519 ;  TIeas  v.  Beekman,  11  Johns.  457.  Here 
it  appeared  that  the  cause  was  only  kept  open  to  receive  points. 
Then  it  was  closed  for  all  other  purposes — ^for  a  motion  to  dis- 
continue included. 

V.  The  refusal  of  the  justice  to  permit  the  examination  of 
William  and  Richard  Carlisle  was  erroneous.  There  can  be  nb 
reason  why  the  trial  should  not  be  governed  by  the  ordinary 
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rules  of  evidence.  The  statute  conferring  jurisdiction  does  not 
except  these  proceedings  firom  those  rules. 

H,  P.  Fessenden,  for  the  respondents. 

I.  It  is  true  that  the  landlord's  affidavit  must  show  that  the 
relation  of  landlord  and  tenant  exists,  or  existed,  and  that  it 
arose  out  (^contract ;  but  it  is  not  true  that  the  contract  must  be 
between  the  landlord  and  the  present  tenant  directly.  On  the 
contrary,  a  sub-tenant,  or  one  who  comes  in  by  arrangement  of 
any  kind,  or  collusion,  with  the  original  tenant,  is  just  as  much 
the  tenant,  and  the  tenant  by  contract,  of  the  landlord,  as  the 
original  tenant  himself;  that  is,  at  the  landlord's  option.    2  RS. 

1^2  (marg.  pag.),  §  28,  as  amended  by  Laws  of  1849,  ch.  198,  p. 
^91 ;  Birdsall  v.  PhiUips,  17  Wend.  472,  473.  Where  there  is  a 
lease,  a  third  person,  found  in  possession  of  the  premises,  is  pre- 
sumed, prima  facie^  to  be  assignee  of  the  term.  WiUiams  v.  Wood- 
ard,  2  Wend.  487,492, 493 ;  Adcer  v.  WeUierell,  4  Hill,  112, 116; 
Stewart  v.  Roderick,  4  Watts  &  S.  188.  Nor  is  the  landlord's  affi. 
davit  to  be  construed  with  any  special  strictness,  but  rather  with 
liberality.  Lynde  v.  iVbJfe,  20  Johns.  80,  82 ;  Gardner  v.  Keklr 
tas,  8  Hill,  832. 

II.  The  evidence  showed  fects  from  which  the  justice  might 
well  infer,  as  he  did  infer,  that  the  defendants  came  in  by  arrange- 
ment with  the  first  tenant,  and  so  became  tenants  as  much  as  she 
was.  One  who  comes  into  lands  under  another  can  set  up  no  title 
which  the  first  could  not.  Jackson  v.  Harder,  4  Johns.  202,  210, 
211,  212  ;  Jackson  v.  Davis,  5  Cowen,  129,  130 ;  Rankin  v.  Ten 
Brook,  4  Watts,  386, 888 ;  Graham  v.  Moore,  4  Serg.  &  R  467, 472. 

III.  The  landlord,  doubtless,  might  have  brought  ejectment^ 
and  so  he  may  in  every  case  where  summary  proceedings  are 
proper.  He  had  no  remedy  as  for  a  forcible  entry  and  detainer, 
for  no  force  on  the  appellants'  part  is  shown  ;  nor  was  he  bound 
to  proceed  as  for  a  forcible  detainer,  if  only  the  appellants  could 
be  regarded  as  his  tenants.  All  summary  proceedings  are  a  sub- 
•titute  f  >r  ejectment  Lynde  v.  Noble,  20  Johns.  80, 82  ;  Birdsall 
V.  Phillips,  17  Wend.  472,  473. 


2^W  YORK— AUGUST,  1867.  4«S 

^  Garliale  y.  MOcOl!  " 

X7.  The  former  proceedings  were  not  sabmitted  or  closed,  nor 
were  they  pending.  They  were  properly  discontinued.  There 
is  no  prohibition  on  a  landlord  to  discontinue  summary  procee4- 
ings  at  any  time  before  a  decision. has  been  made;  and  it  is  a 
natural  incident  to  every  proceeding.  In  Ogsbury  v.  La  Farg$ 
(2  Corns.  113)  there  was  nothing  more  for  the  parties  to  do,  and 
there  had  been  a  decree  dismissing  the  complaint. 

Y.  The  Code,  which  alone  allows  the  examination  of  adverse 
parties  and  co-defendants,  has  no  t^pplic^ion  to  these  summary 
proceedings,  but  expressly  excludes  them  firom  its  scope.  Code^ 
§  471 ;  2  E.  S.  511  (marg.  pag.) 

DAiiY,  J. — The  foundation  for  this  proceeding  was  the  denm)^ 
from  the  plaintiff  to  Mrs.  Markey,  and  unless  the  evidence  wiil 
support  a  finding,  on  the  part  of  the  justice,  that  the  defendant!^ 
possession  was  under  that  demise,  the  judgment  was  erroneouA 
As  the  defendants  entered  while  Mrs.  Markey  was  in  possession 
and  before  the  expiration  of  the  month  for  which  she  had  paid 
rent,  the  legal  presumption  might  be  that  they  remained  in  p09' 
session  after  she  left,  as  her  assignee.  But  that  presumption  is 
destroyed  by  her  positive  statement  that  she  never  gave  thenjt 
permission  to  come  in,  or  sold  or  assigned  her  lease  to  them ; 
that  she  did  not  want  to  stay  in  the  premises,  and  that  they 
came  in  as  she  was  moving  out,  claiming  that  the  place  wa0 
theirs ;  that  she  did  not  forbid  them  from  coming  in,  because  she 
thought  that  she  had  no  right  to  forbid  their  coming  into  their 
own  house.  The  entry  and  possession  of  the  defendants,  thero- 
fore,  was  under  a  claim  of  title  hostile  to  the  plaintiff,  and  not  ua» 
der  or  by  virtue  of  his  demise.  As  Mrs.  Markey  was  leaving,  they 
entered,  claiming  that  the  premises  were  theirs.  When  they 
entered,  she  had  the  right  to  the  possession  until  the  expiration 
pf  the  month ;  and,  as  between  her  and  the  landlord,  he  had  the 
right  to  possession  after  that  time,  as  she  gave  up  the  premises 
As  the  defendants  claimed  that  the  premises  were  theirs  when 
they  entered,  that  claim  was  as  hostile  to  the  right  of  possession 
she  had  under  the  demise  ^  it  was  hostile  to  any  claim  the 
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plaintiff  might  hare  thereafter ;  nor  did  her  acquiesoing  in  their 
Tight  to  enter  and  take  possession  make  it  the  less  so,  or  render 
fhem  her  assignee.  The  natnre  of  their  entry  admitted  neither 
title  in  her  nor  in  her  landlord,  bat  was  a  claim  of  title  and  a  right 
of  possession  not  derived  from,  growing  out  of,  or  flowing  from 
flie  demise  by  the  plaintiff  to  her.  Upon  this  evidence,  the  ju9- 
tiee  could  not  assume  that;  the  relation  of  landlord  and  tenant 
subsisted  between  the  defendants  and  the  plaintiff;  and,  if  it  did 
not,  there  was  no  foundation  for  the  proceeding.  If  ihey  were 
intruders,  holding  the  possession  without  right,  the  only  remedy 
of  the  plaintiff  was  by  an  action  of  ejectment,  the  entry  of  tbs 
defendants  not  having  been  accompanied  by  any  force  to  wa^ 
pint  the  institution  of  proceedings  for  forcible  entry  and  detainer 
The  judgment  should  be  set  aside. 

Ingraham,  Fibst  Judge.— I  concur  with  Judge  Daly,  in  the 
opinion  that  the  evidence  did  not  warrant  the  justice  in  finding 
that  the  defendant  was  holding  the  possession  under  the  tenant, 
or  that  there  was  any  privity  which  warranted  this  proceeding 
against  the  defendants  to  obtain  possession  of  the  premises. 

The  presumption  of  law  that  the  defendants  were  the  assignees 
of  the  tenant  was  rebutted  by  positive  evidence. 

I  concede  that  there  is  great  hardship  in  a  landlord  being 
'compelled  to  resort  to  an  action  to  obtain  possession  of  his  prem- 
ises from  an  intruder;  but  if  the  laws  give  no  authority  to  re- 
move him  in  such  a  case,  the  remedy  is  with  the  legislature,  and 
not  the  courts. 

The  decision  of  the  justice  should  be  reversed. 

Brady,  J.  (dissenting).— The  first  objection  taken  before  Ae 
justice,  and  upon  which  the  defendants  moved  to  dismiss  the 
proceedings,  was,  that  the  premises  not  being  within  the  district 
for  which  the  justice  was  elected,  ho  had  no  jurisdiction.  That 
objection  was  not  urged  on  the  appeal,  and  it  may  not  be  neces- 
Bary  to  notice  it ;  but  it  was  not  well  taken,  because  the  juris- 
diction of  the  justice  in  tbese  proceedings  is  co-extensive  with 
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the  city  wd  countj  of  New  York.    JStfoch  v.  Omne^  9  Wea» 
dell,  227. 

The  next  objection  taken,  and  upon  which  a  motion  was  als^ 
made  to  dismifis  the  proceediDgs,  wafl»  that  there  was  no  0vi» 
denoe  that  the  defendants  entered  under  Mrs.  Markej,  the  plaii^ 
tiff's  lessee.  It  is  true  that  these  proceedings  cannot  be  enter* 
tained  unless  the  relation  of  landlord  and  tenant  exists  {Ever4^ 
9on  y.  SiAiimj  6  Wend.  281 ;  JRoach  v.  Gozine^  9  ibid.  227 ;  Sim4 
V.  Humfhr^y  4  Denio,  185 ;  Benjamin  v.  Benjamin^  1  SeldeUi 
S87);  bat  when  that  is  once  established,  it  attaches  to  all  wha^ 
succeed  to  the  possession  during  tfa^  demise,  whether  as  undeis 
tenant  or  as  assignee.  See  opinion  of  Justice  Sutherland,  in 
Jack&m  V.  Davii^  5  Cowen,  129,  and  Jackson  v.  ift&r,  6  WenjL 
23S.  There  was  no  objection  to  the  suflSciency  of  the  aflldavi* 
on  which  the  summons  was  issued,  made  before  the  justice,  and 
the  only  one  stated  by  the  appellants,  in  the  argument  submit 
ted  by  them,  is,  that  the  affidavit  did  not  aver  any  privity  b^ 
tween  the  h/ndJord  and  the  appellanta  It  was  not  necessaiy 
that  it  should.  The  proceedings  were  not  founded  upon  t)ie 
relation  of  landlord  and  tenant  between  the  appellants  and  th^ 
respondent,  but  between  Mrs.  Markey  and  the  respondent,  whiok 
gave  him  the  right,  as  suggested,  to  remove  all  persons  who 
claimed  under  her.  There  can  be  no  doubt  about  this,  the  stat* 
ute  providing  for  such  a  state  of  things  in  express  terms.  A 
tenant  for  any  part  of  a  year,  and  the  assigns,  under-tenant  or 
legal  representatives  of  such  tenant,  may  be  proceeded  against 
and  removed  in  the  cases  enumerated.  2  Bev.  Stat.,  4th  ed.,  759. 
The  affidavit  alleges  that  the  appellants  entered  upon  the  premi- 
ses under  Mis.  Markey,  and  on  information  and  belief  that  Mra 
Markey  demised  the  same  to  them.  The  possession  of  the  prenu^ 
ses  was  not  denied,  although  it  was  claimed  to  have  been  taken 
under  title,  and  not  under  Mrs.  Markey ;  but  the  respondeni 
proved  the  letting  to  Mrs.  Markey,  and  the  possession  of  the  ap» 
pellants,  by  the  witness  Margaret  Carlisle.  This  did  not  e8talih> 
lish  that  diey  were  the  under-tenants  of  Mrs.  Markey,  but  er^ 
ated  a  presomptkMi  of  law  that  they  were  her  assignees.    Wit^ 
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Uaana  v.  Woodimrd,  2  Wend  487-492 ;  Ackery.  Wetherdl,  4  Hill, 
116.   The  decisions  are  not  uniform,  to  the  effect  that  the  statate 
ea  which  these  proceedings  are  founded  should  be  strictly  con- 
ibrued.    In  Lyndk  y.  Noble  (20  Johns.  82)  and  in  Oardner  v.  Ke- 
teUas  (3  Hill,  332)  it  is  said^  bj  Justices  Woodworth  and  Nelson, 
lluit  it  is  a  remedial  act,  and  must  be  construed  liberally  to  carry 
into  effect  the  intent,  by  suppressing  the  mischief  and  advancing 
ibe  remedy,  where  tenants  hold  over.    Whatever  may  be  the 
rule  of  construction  adopted,  it  will  not  repudiate  the  application, 
to  these  proceedings,  of  the  legal  presumptions  arising  from  ficts 
proved.    The  relation  of  landlord  and  tenant  must  be  shown,  it 
M  true,  and  cannot  arise  by  operation  of  law,  except  in  the  case 
j||ientioned  in  the  statute ;  but  when  that  is  established,  then  the 
courts  will  fiivor  the  practieal  operation  of  the  act  under  consid- 
eration, at  least,  by  the  application  of  the  rules  of  evidence.    It 
is  also  true  that  the  presumption  suggested  in  an  action  to  re- 
cover rent,  or  upon  the  lease,  might  be  rebutted  by  proof  that 
the  appellants  were  under-tenants.     2  Phil.  Ev.  159  (Cowen  k 
Hill's  Notes,  ed.  1839) ;   Williams  v.  Woadtvard,  supra.    Bat  in 
these  proceedings,  to  recover  possession  on  the  ground  that  the 
tenant  holds  over  after  the  expiration  of  the  term  demised,  it  is 
wholly  immaterial  whether  the  parties  in  possession  are  under- 
tenants or  assignees,  provided  they  enter  while  the  tenant  is  in 
possession  of  the  premises.    The  proceeding  is  against  the  ten- 
ant^ but  the  remedy  extends  to  his  under-tenant,  assigns,  legal 
representatives,  and  ail  persons  in  possession  of  ike  premises. 
The  first  subdivision  of  section  82  provides  that  the  sununons 
(diall  be  served  on  the  tenant  to  whom  it  shall  be  directed ;  and 
aubdivision  two,  that  if  such  tenant  be  absent  from  his  last  or 
usual  place  of  residence,  by  leaving  a  copy  thereof  at  such  place, 
with  some  person  of  mature  age  residing  on  the  premises.    These 
provisions  contemplate  a  proceeding  against  the  tenant,  and  such 
may  be  said  of  section  29,  providing  for  the  oath,  in  writing,  of 
the  facts  to  give  jurisdiction.    Section  S3  prescribes  the  form  of 
4he  warrant,  and  commands  the  pei^on  to  whom  it  is  issued  to 
remove  clU  persons  from  the  premises,  and  to  put  the  applicant  m 
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poasession  thereof  Ife  is  not  confined  to  the  persons  named  in  it, 
and  very  properly,  founded,  as  it  is,  npon  the  landlord's  right  of 
possession,  duly  adjudged.  If  the  persons  in  possession  arc  neither 
under-tenants,  assignees,  nor  legal  representatiyes,  they  are  not^ 
upon  a  strict  construction  of  this  statute,  entitled  to  notice  of  the 
proceedings;  and  if  they  are,  their  having  received  notice,  they 
must  abide  the  result  of  the  issue  between  the  landlord  and  the 
tenant.  Going  into  possession  under  the  latter  is  conclusive 
upon  them  in  these  proceedings,  and  that  fact  creates  a  presump- 
tion that  cannot  be  rebutted.  They  hold  in  subordination  to  the 
relative  rights  and  obligations  of  the  landlord  and  tenant  If 
they  have  any  right  derived  firom  the  tenant,  it  mnst  fail  to 
avail  them  when  the  sources  of  their  title  are  exhausted.  1 
The  tenant,  though  he  may  have  an  interest  in  the  premisei^ 
cannot  deny  his  landlord's  title ;  and  those  claiming  under,  or  who 
follow,  or  unite  with  him  in  the  possession,  must  be  subjected  to 
the  laws  which  govern  the  relation  of  the  original  parties.  Sup- 
pose, for  example,  that  "A"  rented  a  house  to  "B,"  and  "C* 
hired  from  "B  "  lodgings  and  apartments  with  board,  and,  when 
the  term  of  "  B  "  expired,  refused  to  quit  the  apartments  hired, 
although  "B "  gave  up  the  rest  of  the  premises  to  the  landlord, 
"  C  "  would  not  be  the  tenant  of  "  B."  The  relation  of  landlord 
and  tenant  would  not  exist  between  them  (  Wilson  v.  Martin^  1 
Denio,  602),  and  unless  presumed  to  be  the  assignee  of  "  B,"  fix)m 
possession  alone,  could  not  be  removed  if  it  be  held  that  none 
but  under-tenants,  assigns,  or  legal  representatives  can  be  pro- 
ceeded against,  and  not  then  successfully,  if  he  were  permitted  to 
rebut  that  presumption,  and  to  prove  the  incident  of  his  posses- 
sion. Where,  however,  the  tenant,  upon  the  expiration  of  his 
term,  vacates  the  premises,  and,  before  the  landlord  resumes  act- 
ual possession,  a  person  enters,  these  proceedings  could  not  be 
adopted  against  him.  There  would  then  be  no  relation  of  land- 
lord and  tenant,  and  no  privity  of  contract  by  which  he  could 
be  affected.  He  would  be  neither  the  under-tenant,  assignee,  nor 
legal  representative  of  the  tenant,  and  the  landlord  would  be 
driyen  to  his  action  for  relief.    It  is  true,  that  any  person  in  poiK 
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session,  or  claiming  poBseasion,  may,  at  the  time  appointed  fiu: 
showing  cause,  or  before,  file  an  affidavit  denying  the  fiicts,  or 
any  of  them,  alleged  in  the  affidavit  of  the  landlord,  whether 
nnder-tcnantB,  assigns,  legal  representatives  or  not.  It  is  true, 
alsOj  the  Supreme  Court,  per  Justice  Bronson,  in  HiU  v.  Stocking^ 
(6  Hill,  816)j  and  Sims  v.  Humphrey  (4  Denio,  186),  has  declared 
that  when  the  proceeding  is  not  to  remove  the  lessee,  he  not 
being  in  possession,  the  party  in  possession  must  be  named,  and 
his  relation  to  the  landlord  sbown.  I  do  not  understand  that 
case  to  conflict  with  the  views  herein  expressed.  The  relation 
of  the  appellants  to  the  respondent  was  shown,  and  the  summons 
directed  to  them  by  name.  The  provisions  of  the  statute  are  all 
i^armony  with  the  construction,  that  it  is  a  proceeding  between 
mdlord  and  tenant  by  demise,  and  not  one  to  determine  vexed 
titles,  or  questions  of  title,  and  that  such  relation,  once  estab- 
lished, attaches  during  the  term  to  all  who  occupy  the  premises, 
either  conjointly  with  the  tenant  or  by  his  sufferance,  or  enter 
into  the  possession  thereof  witfi  him  during  his  term  and  pos- 
session, under  claim  or  color  of  title  or  otherwise. 

Any  person  in  possession  may,  by  appearing,  protect  himself 
against  the  allegation,  either  that  the  rent  is  due  or  the  term  ex- 
pired. He  has  an  interest  in  the  possession  which  he  may  wish  to 
maintain,  and  may  put  the  landlord  to  the  proof  of  the  facts 
named.  He  may  also  deny  that  the  applicant  is  the  landlord  as 
alleged,  by  showing  that  the  tenant  hired  from  some  other  person, 
or  deny  that  the  person  named  as  the  tenant  is  in  fact  the  tenant^ 
and  show  that  the  premises  were  let  to  some  other  person.  K  a 
rule  contrary  to  the  one  here  presented  prevails,  then  any  person 
who  enters  during  the  term,  not  as  assignee,  and  not  as  undei^ 
tenant,  although  by  collusion  with  the  tenant,  cannot  be  ejectedi 
notwithstanding  that  the  tenant  himself  has  abandoned  or  quitted 
the  premises  in  deference  to  the  landlord's  title  and  right  I  do 
not  believe  such  to  be  the  law.  Here  the  proof  is,  that  the  appel- 
lants entered  while  Mrs.  Markey  was  in  possession,  and  without 
opposition  or  objection  from  her ;  and  it  was  sufficient  k/  entitle 
the  respondent  to  possession  of  the  premises.    The  motion  to 
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dismiss,  dbcondly  made,  yr&a  therefore  properly  denied,  and  for 
these  reasoDS  the  offer  to  show  title  in  the  appellants  was  prop- 
erly excluded* 

By  section  471  of  the  Code  of  Procedure,  the  provisions  of 
that  act  are  excepted  from  any  application  to  these  proceedingSi^ 
and  the  respondent  was  not  obliged  to  submit  to  an  examina- 
tion. For  the  same  reason,  and  the  additional  one  that  he  was 
proved  to  be  in  possession,  Eichard  Carlisle  was  also  properly 
excluded.  Whether  he  was  in  fact  ia  possession,  the  whole 
testimony  being  conflicting  on  that  subject,  was  a  matter  of  &ct 
to  be  decided,  and  he  was  there£>re  a  party  to  the  record,  aad 
could  not  be  examined  for  his  co-c^efendant  or  himself 

There  is  nothing  in  the  objection  that  a  proceeding,  simikr 
to  the  one  under  consideration,  w^s  formerly  had  before  the  jflp^ 
tice«  It  yfos  discontinued,  and  no  judgment  by  the  justice  ever 
announced  or  made.    There  was  no  decision  of  the  cause. 

Though  a  suit  be  tried  on  its  merits  before  a  justice,  and  sub- 
mitted for  his  decision,  yet  if  he  omit  to  render  judgment  therein, 
the  proceeding  will  form  no  bar  to  a  second  action  for  the  same 
cause.  Young  v.  Rummell,  5  Hill,  60.  There  is  nothing  in  the 
statute  to  prevent  the  applicant  from  discontinuing  the  proceed- 
ings at  any  time  before  a  judgment.  The  cases  cited  by  the 
appellants  diow  that  a  cause  being  submitted,  the  justice  has  no 
power  to  enter  a  judgment  of  nonsuit  Here  there  was  no  find- 
ing of  any  kind,  and  no  judgment  The  plaintiff,  in  an  action 
prior  to  the  Code  of  Procedure,  and  down  to  the  adoption  of  the 
47th  rule  of  the  late  Supreme  Court  in  1845,  might  refuse  to  an- 
swer when  the  jury  returned  to  the  bar  to  render  their  verdict, 
and  be  nonsuited.  That  rule  of  the  Supreme  Court  cannot  bo 
held  to  apply  to  summary  proceedings  to  recover  the  possessioo 
of  land.    I  think  the  judgment  should  be  affirmed. 

Judgment  reversed. 
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To  sustain  an  action  upon  an  undertaking  given  on  appeal,  it  is  not  neeesBarf  thai 
an  execution  should  have  been  issued  upon  the  judgment  when  afflnned.  The 
undertaking  is  forfeited  and  the  liability  of  the  sureties  flxed  as  soon  as  the  judg- 
ment ofal&nnance  takes  place,  and  the  debtor  makes  de&ult  in  its  pajment 

In  such  an  action,  an  answer  which  sets  up  that  the  defendant  in  the  judgment 
owned  real  estate,  and  the  execution  issued  was  returned  hj  the  sheriff  before 
the  expiration  of  sixty  days,  at  the  plaintiff's  request,  without  attempting  to  make 
the  money  out  of  the  real  estate^  is  fiiYoloua. 

^PPEAL  by  defendants  from  an  order  made  at  special  term  by 
J  Age  Brady,  directing  judgment  on  account  of  the  fiavoloiisness 
of  an  answer.  Tbe  action  was  upon  an  undertaking  given  on 
appeal  in  the  usual  form.  The  nature  of  the  defence  set  up  in 
the  answer  is  stated  in  the  opinion  of  the  courts 

Stephens  -and  HixmSy  for  the  appellants. 

James  M.  Smithy  Jr.^  for  the  respondent 

Ingraham,  First  Judge. — There  is  no  ground  upon  which 

this  appeal  can  be  sustained. 

The  action  was  upon  an  undertaking  given  on  appeal,  and 
was  conditioned  for  the  payment,  of  all  costs  and  damages  which 
might  be  awarded  on  app^,  and  of  the  judgment  of  affirmance. 
It  did  not  require  the  issuing  an  execution,  but  was  forfeited  as 
soon  as  the  af&rmance  of  the  judgment  took  place,  and  the  debtor 
made  defiiult  in  its  payment. 

The  answer  merely  sets  up  that  the  defendant  was  the  owner 
of  real  estate,  and  the  execution  issued  was  returned  by  the  sheriff 
before  the  expiration  of  sixty  days,  at  the  plaintiff's  request^  with- 
out attempting  to  make  the  money  out  of  the  real  estate. 

Tills  formed  no  defence  to  the  action.  It  did  not  relieve  the 
defendants  from  their  liability  previously  incurred.    It  may  be 
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dmt  the  suretj  might  have  required  theciedUor  to  issue  an  exe* 
cution  and  levy  on  the  real  estate ;  but^  without  such  a  request, 
he  cannot  complain  that  the  creditor  has  not  pursued  his  remedy 
further  against  his  debtor  than  the  issue  of  an  execution. 
The  order  appealed  from  is  affinned,  with  costa. 


Fbsdesick  J.  Betes  v.  Ain)Bsw  S.  Oabb. 

The  court  should  not  grant  leave  (under  section  284  of  the  Code)  to  issue  execution 
on  a  judgment  after  the  lapse  of  five  years  firom  its  rendition,  where  it  appeara 
that  the  judgment^ehtor  holds  a  judgment  against  the  party  making  the  apnMca- 
tion  greater  in  amount  than  that  on  which  the  application  is  baaed.  (BBiJ^^J^ 
cUncntmg ) 

In  such  a  case,  the  party  applying  for  leave  should  he  left  to  an  action  upon  his 
judgment,  in  which  action  the  debtor  may  avail  himself  of  his  equitable  set-off 

Appeal  by  plaintijQffrom  an  order  of  the  special  term  denying 
a  motion  for  leave  to  issue  execution.  The  fiicts  disclosed  by 
the  affidavit  on  which  the  motion  was  based  Were  as  follows : — 
In  1842,  the  plaintiff  recovered  judgment  in  this  court  against 
the  defendant  for  $77.58.  In  1854,  he  assigned  the  judgment  to 
John  M.  Martin,  who  now  applied,  in  the  name  of  the  plaintiiB^ 
for  leave  to  issue  execution.  On  the  day  when  the  judgment 
was  originally  docketed,  execution  was  issued,  which  was  re- 
turned unsatisfied.  No  execution  had  been  issued  since  that 
tima  The  affidavit  also  stated,  that  no  part  of  the  money  had 
ever  been  paid  to  deponent  (Martin),  and  that  he  was  informed, 
and  believed,  none  had  ever  been  paid  to  the  plaintiff.    ' 

In  opposition  to  the  motion,  defendant  showed  that,  prior  to 
the  assignment  of  the  judgment  in  question  to  Martin,  one  Ka- 
nouse  had  recovered  a  judgment  against  Martin;  that  this  judg- 
ment was  exclusively  for  costs  in  a^  action  wherein  the  defendant 
was  attorney  for  Kanouse,  and  belonged  to  defendant  as  such 
attorney ;  and  had,  moreover,  been  assigned  to  him  by  Kanouse; 
and  that  no  part  of  the  judgment  had  been  paid. 


412  COURT  OF  CX)MMON  PLEAS. 

BettB  V.  QaiT.  . 

The  motiQU  wiw  deoied  i^  special  ternii  and  plaintiff  agr 
pealed. 

John  JL  Martin,  for  the  appellant 
The  respondent  in  person. 

Daly,  J. — ^This  motion  was  denied  upon  the  ground  that  the 
court  should  not  allow  an  execution  to  issue,  where  it  appeared 
that  the  defendant  had  a  judgment  against  the  assignee  by  whom 
the  motion  was  made,  greater  in  amount  than  the  judgment  in. 
this  court;  but  that,  if  Martin  wanted  to  enforce  this  judgment, 
]ie]|hould  be  put  to  hia  acii<m  upon  it,  in  which  action  Garr 
roigkt  avail  himself  of  his  equitable  set-off;  and  I  stUI  ad- 
here to  the  opinion  that  that  is  the  proper  disposition  to  make 
of  such  a  case.  It  is  unnecessary  that  Martiu  should  be  allowed 
to  issue  execution  and  levy  upon  the  property  of  Qarr,  or  that 
Garr  should  issue  execution  upon  the  judgment  assigned  to  him, 
and  levy  upon  the  property  of  Martin,  when,  by  putting  Mar- 
tin to  his  aciion  upon  the  judgment,  the  rights  of  the  partiefi 
Qould  be  equitably  adjusted. 

Ingiuhaic,  F.  J.,  ooncurred. 

Brady,  J.  (dissentLog). — Section  281  of  the  Code  providee 
that,  after  the  lapse  of  five  years,  an  execution  can  be  issued  only 
by  leave  of  the  court,  upon  motion,  with  personal  notice  to  the 
adverse  party,  unless  he  be  absent,  &c;  and  on  its  being  estab* 
lished  by  the  oath  of  the  party,  or  other  satis&ctory  proo^  tha4 
^e  judgment,  or  some  part  thereof,  remains  unsatisfied  and  due. 
On  the  application  for  leave  to  issue  execution,  all  the  requisites 
of  the  statute  were  complied  with,  although  it  appeared  that 
John  M.  Martin  had  become  the  assignee  of  the  judgment,  and 
that  the  application  was  for  his  benefit.  Upon  that  circumstance 
the  defendant  insists  that  the  motion  could  not  be  entertained, 
the  remedy  of  an  assignee  being  only  by  action  under  section 
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4i9B.  This  view  of  the  statute  cannot  preyail.  The  assignee  of 
a  judgment,  under  the  system  prior  to  the  Code,  could,  at  anj 
time  during  the  period  for  that  purpose,  issue  an  execution  in  the 
name  of  the  judgment-creditor,  and  there  is  nothing  in  the  Code 
which  indicates  any  intention  of  the  legislature  to  change  that 
rule.  The  right  of  any  person  owning  the  judgment  to  issue 
firn  execution  during  the  five  years  prescribed  by  the  statute 
oannot  be  doubted,  and  that  right  is  affected  by  the  Code  only 
9d  &r  as  to  make  it  obligatory  upon  the  party  in  interest  to 
apply  lor  leave  to  issue  execution  after  the  five  years  have 
e^rcd.  There  is  certainly  nothing  expressly  affecting  that 
*ight ;  a^id  the  desire  exhibited  by  the  courts  to  prevent  multi- 
plicity of  actions  will  prevent  a  mere  implication  from  opera^g 
i^Dst  it.  The  application  here  was  not  for  leave  to  issu(f|aiL 
execution  in  the  name  of  Martin,  but  lor  leave  to  issue  it  in  the 
action  in  the  same  manner  as  if  the  judgment-creditor  were  in 
fact  the  applicant.  There  can  be  no  change  of  parties,  and  the 
assignee  succeeds  to  all  the  rights  of  the  assignor.  The  fact  that 
^e  -defendant  held  judgments  against  the  assignee  was  no  reason 
why  leave  should  not  be  granted.  On  a  motion  for  such  leave, 
all  otfier  requisites  appearing,  the  only  question  the  court  may 
inquire  into  is,  whether  the  judgment  is  paid  in  whole  or  in  part. 
The  set-offb  of  the  judgment-debtor,  or  counter-claims,  whether 
by  way  of  judgment  or  otherwise,  cannot  be  applied.  The 
wtfmedj  of  tlie  defendant  may  be  an  application  to  have  the  j  udg- 
ments  set  off,  and  to  that  remedy  the  court  must  leave  him.  For 
these  reasons  the  order  made  at  special  term  d^iild  be  reversed. 
The  case  of  Jay  v.  Marline  (2  Duer,  654),  cited  by  the  respondent, 
presents  a^  very  different  question  to  that  under  consideration, 
and  seems  to  have  been  properly  decided ;  and  the  case  of  Mar- 
tin  V.  KanoiLse  (2  Abb.  890),  also  cited  by  the  respondent,  has 
no  application  to  the  case  in  hand. 

The  appeal  in  this  case  is  taken,  not  by  the  attorney  only,  but 
by  the  assignee,  who  is  the  representative  of  the  assignor,  and 
the  party  in  interest  owning  the  judgment  by  transfer  duly  exe- 
^Buted.    In  the  case  referred  to  the  attorney  appealed,,  and  his 
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right  to  appeal  was  based  upon  his  professional  relation,  and  a 
claim  existing  in  his  favor  growing  out  of  such  relation.  He 
was  not  the  assignee,  but  entitled  by  operation  of  law  to  the 
costs,  which  the  judgment  secured.  Whether  the  principle  sug- 
gested in  that  case  be  correct  or  not,  it  is  not  in  point  here,  and 
cannot  control  the  opinion  of  the  court. 

The  assignee  alleges,  on  information  and  belief,  that  no  pari 
of  the  money  recovered  by  the  judgment,  or  the  interest  due 
thereon,  has  ever  been  paid  to  the  plaintiff,  or  any  one  else  for 
him.  That  no  payment  has  been  made  to  the  assignee,  and  that 
the  wholQ  of  the  same  is  now  due  and  unpaid.  This  is  a  suffi- 
cient  compliance  with  section  284,  and  establishes  sufficiently, 
fortthe  purpose  of  putting  the  defendant  to  his  allegation  to  the 
C(|&irary,  that  neither  the  judgment,  nor  any  part  thereof,  has  in 
fact  been  paid.  If  the  execution  were  to  issue,  on  an  ex  parte 
application,  a  different  rule  might  prevail,  and  proof,  not  on 
information  and  belief,  but  positive  in  its  character,  required  be- 
fore leave  to  issue  such  execution  was  granted.  This,  however, 
is  a  motion  by  an  assignee  of  the  judgment,  and  upon  personal 
notice  to  the  judgment-debtor,  who  can,  by  averring  payment, 
dispose  of  it  without  difficulty,  and  with  costs  to  indemnify  him^ 
for  his  expenses  in  resisting  the  motion. 

For  these  reasons  I  think  there  was  sufficient  in  the  moving 
papers  upon  which  the  motion  could  be  entertained,  without 
reference  to  the  fact  that  the  defendant  does  not  allege  payment 
of  the  judgment 

Order  appealed  from  affirmed. 


Eliza  M.  Badger  v.  Seth  W.  Benedict. 

Separate  causes  of  action,  arising  out  of  breach  of  contract,  and  injuries  to  property 
the  subject  of  the  contraot,  entrusted  to  another  to  enable  him  to  perfomi  it; 
may  properly  be  joined  as  arising  out  of  one  transaction. 
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A  hdd  upon  demnrrer,  in  a  case  where  E.  H.  B.,  by  her  oomplaint^  claimed  to 
recoYor  of  S.  W.  B.  for  a  breach  of  a  contract  to  publish  a  book  from  certain 
stereotype  plates,  delivered ;  for  the  loss  of  the  plates  by  S.  W.  B.  throngh  hia 
gross  carelessness  and  negligence ;  for  the  moneys  advanced  to  him  upon  the 
contract  by  E.  M.  B. ;  for  the  damages  arising  from  his  delay  in  tlie  publication, 
and  for  the  additional  ei^nse  over  the  contract  price,  in  subsequently  publishing 
the  book. 

An  omission  to  comply  with  the  rule,  requiring  each  cause  of  action  to  be  numbered 
and  separately  stated,  is  not  the  subject  of  a  demurrer.    Per  Bbadt,  J. 

Appeal  from  an  order  at  special  term  overruling  a  demurrer 
hj  tbe  defendant  to  the  complaint  in  the  action. 

The  complaint  alleged  that  about  January  1st,  1854,  the  plain* 
tijff  made  a  contract  with  the  defendant,  whereby  the  defend- 
ant agreed  to  furnish  paper  for,  and  to  print  and  bind  for  jjfte 
plaintiff,  within  thirty  days,  2,000  copies  of  a  book  of  memoirs, 
for  the  price  and  at  the  rate  of  $271  for  each  thousand  copies, 
payable  at  three  months  from  the  completion  of  the  work. 

That,  in  accordance  with  and  for  the  purpose  of  fulfilling  the 
contract,  the  defendant  received  into  his  possession,  from  the 
plaintiff,  the  stereotype  plates  of  the  memoir  of  the  value  of  $500. 

That  after  so  receiving  them  he  neglected  to  fulfil  the  contract, 
and  afterwards  refused  to  fulfil  it,  unless  the  plaintiff  would 
advance  thereon  about  $200. 

That,  accordingly,  the  plaintiff  did,  about  March  1st,  1854^ 
advance  thereon  to  the  defendant  $188,  but  after  receiving  the 
money  defendant  refused  to  fulfil,  or  to  return  the  plates  or  the 
moneys  thus  advanced. 

That  by  the  defendant's  gross  carelessness  and  negligence  in 
keeping  the  stereotype  plates,  previous  to  March,  1854,  and  by 
his  breach  of  the  contract,  caused  them  to  be  destroyed,  so  that 
they  were  entirely  lost  to  the  plaintiff,  and  by  reason  of  which 
she  was  put  to  a  great  additional  expense  in  printing  the  2,000 
copies  agreed  on,  viz.,  $298,  and  was  also  subjected  to  other 
expense  and  damage  by  reason  of  the  delay  in  the  publication, 
in  consequence  of  which  the  sale  of  the  book  was  greatly  in- 
jured. Such  damages,  in  the  whole,  amounted  to  at  least  $1,00(^ 
for  which  judgment  was  demanded. 
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The  demurrer  specified,  as  a  single  ground  of  objection,  that 
it  appeared  upon  the  face  of  the  complaint  that  several  causes 
of  action  were  improperly  united. 

Judge  Bradj,  at  special  term,  overruled  the  demurrer,  giving 
judgment  for  the  plaintiff  thereon.  His  reasons  were  stated  as 
follows : 

Brady,  J. — This  is  an  action  to  recover  damages  for  a  viola- 
tion of  an  agreement  to  furnish  paper  for,  and  to  print  and  bind 
a  memoir,  and  for  damages  for  the  destruction  of  the  stereotype 
plates  of  the  memoir  delivered  by  the  plaintiff  to  the  defendant, 
for  such  printing,  &c.  The  causes  of  action,  namely,  the  vio- 
ij^on  of  the  contract,  and  the  cause  arising  from  the  destruction 
of  the  plates,  are  not  separately  stated,  the  pleader  regarding  the 
whole  as  constituting  a  single  cause  of  action.  The  defendant 
demurs,  assigning  as  a  ground  of  demurrer,  that  several  causes 
of  action  have  been  improperly  recited,  and  insists  that  if  the 
causes  of  action  have  been  properly  recited,  they  are  not  separ- 
ately stated,  and  that  the  complaint  is  demurrable  for  that 
reason. 

In  reference  to  the  first  objection,  there  is  little  difficulty. 
The  Code,  section  167,  allows  a  plaintiff  to  unite  several  causes 
of  uction,  whether  they  be  such  as  have  been  heretofore  denom- 
inated legal  or  equitable,  or  both,  where  they  shall  arise  out  of 
the  same  transaction  or  transactions  connected  with  the  same 
subject  of  action,  but  requires  them  to  be  separately  stated. 
Although  the  tort  might  be  waived,  and  the  value  of  the  chat- 
tels claimed  as  an  indebtedness  upon  an  implied  contract  to  pay 
for  them  (7  Pr.  E.  278),  and  thus  bring  that  branch  of  the  case 
within  the  class  to  which  the  other  branch  relates,  yet,  the 
causes  of  action  must  be  separately  stated.  In  this  case,  how- 
ever,  I  think  the  causes  of  action,  without  reference  to  the  man- 
ner of  stating  them,  and  without  reference  to  the  necessity  of 
expressing  an  election  in  terms  between  the  tort  for  the  destruc- 
tion of  the  plates,  and  the  implied  assumpsit  for  their  value, 
must  be  regarded  as  arising  out  of  the  same  transaction,  and,  there- 
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fore,  properly  unitable  in  one  action.  The  diflSculty,  however, 
is  occasioned  by  the  objection  that  tlie  causes  of  action  are  not 
separately  stated.  This  is  said  to  be  the  subject  of  demurrer  in 
Durkee  v.  S,  and  W.  R  If.  Co.,  4  Pr.  E.  226,  per  Willard,  Jus- 
tice ;  and  the  doctrine  is  recognized  by  hirn  again  in  Pike  v. 
Van  Normer,  5  Pr.  Itcp.  172 ;  also  in  Getty  v.  Hudson  li.  li.  Co., 
8  ibi(3.  177,  per  Harris,  Justice;  and  is  recognized  by  liim  in 
Strauss  V.  Parker,  9  Pr.  Eep.  342  ;  and  reasserted  in  Van  Kamee 
V.  People,  ibid.  198 ;  it  also  recognized  in  JJoon  v.  SmM,  10 
IIow.  Pr.  Kep.  3G1,  per  Dean,  Justice,  but  not  acted  upon  be- 
cause the  demurrer  did  not  assign  specifically,  as  a  ground  of 
demurrer,  that  the  causes  of  action  were  not  separately  stated. 
Contra  to  these  are  PecJchani  v.  Smith,  9  Pr.  Eep.  486,  Bacoj?, 
Justice ;  Pohinson  v.  Judd,  ibid.  378,  Marvin,  Justice ;  MA 
Goodlrij  V.  McAllister,  ibid.  128,  TVclles,  Justice — these  eases 
deciding  that  the  demurrer  provided  by  the  fifth  subdivision  of 
section  144  of  the  Code  has  reference  to  the  character  or  classes 
of  actions,  and  not  to  the  manner  of  stating  them ;  and,  that  ad- 
vantage can  only  be  taken  of  the  defect  by  motion  to  make  the 
complaint  more  definite  and  certain.  The  Supreme  Court  seems 
thus  to  be  equally  divided  on  the  question — three  justices  being 
arrayed  ofl  either  side — and  it  cannot  be  disposed  of  by  weight  of 
authority.  Under  the  old  system,  a  demurrer  could  be  inter- 
posed for  insufficiency  of  form  or  substance,  and  if  the  imperfec- 
tion in  form  was  expressed  in  the  demurrer  and  demonsiratcd, 
the  demurrer  prevailed  (Graham's  Pr.  604;  2  E.  S.  852,  §  4), 
although  the  declaration  contained  enough  in  substance  to  enti- 
tle the  plaintiff  to  judgment.  Unless  that  practice  be  sustained 
underHhe  Code,  the  omission  to  state  causes  of  action  separately 
cannot  be  tlie  subject  of  demurrer,  because  it  affects  the  form 
only  of  the  pleading.  I  am  aware  that  rule  86  of  the  Supreme 
Court  requires  in  all  cases  of  more  than  one  distinct  cause  of 
action,  defense,  counterclaim  or  reply,  that  the  same  shall  not 
only  be  separately  stated,  but  plainly  numbered ;  but  the  coa» 
sequences  of  the  omission  are  not  provided  for  by  the  rule  itself. 
Bv  section  176  of  the  Code,  the  court  are  required  at  every  stage 
Vol.  I.  27 
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of  an  action  to  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  shall  not  affect  the  substantial  rights  of  the 
adverse  party,  and  the  application  of  that  section  would  seem  to 
impose  upon  courts  the  duty  to  disregard  a  mere  matter  of  form. 
By  section  140  all  forms  of  pleadings  previously  existing  are 
abolished,  and  thereafter,  the  forms  of  pleadings  in  courts  of 
record,  and  the  rules  by  which  the  sufficiency  of  the  pleadings 
is  to  be  determined  are  those  prescribed  by  the  Code.  The 
sufficiency  of  the  pleading  under  consideration  is  not  questioned, 
but  the  form  or  manner  of  stating  it  is,  and  section  144  does  not 
in  any  of  its  subdivisions  provide  against  defects  of  form  by 
demurrer.  The  fifth  subdivision  authorizes  a  demurrer,  when 
sweral  causes  of  action  have  been  improperly  united,  and  un- 
kap  that  means  improperly  united  by  being  improperly  stated, 
it  has  no  application  to  cases  where  the  union  of  causes  of  action 
is  correct,  but  the  manner  of  stating  them  is  improper.  It  is 
true  that  under  section  160,  when  the  allegations  of  a  pleading 
arc  so  indefinite  or  uncertain  that  the  precise  nature  of  the 
charge  is  not  apparent,  the  court,  may  require  the  pleading  to 
be  made  definite  and  certain  by  amendment;  but  I  submit  that 
it  might  be  regarded  as  an  unnecessary  exercise  of  power  under 
this  section,  to  order  an  amendment  by  separately  stating  merely 
what  was  not  indefinite  or  uncertain.  Thus,  there  arises  a  diffi- 
culty in  applying  the  rule  established  by  either  of  the  class  of 
cases  which  I  have  cited  ;  and  I  feel  called  upon  to  regard  the 
rule  of  the  Supreme  Court  as  the  paramount  consideration  in 
this  and  kindred  cases.  That  rule  requires,  as  we  have  seen, 
the  causes  of  action  to  be  separately  stated  and  numbered ;  and 
the  omission  to  comply  with  it  must  be  regarded  as  coq^crring 
upon  the  adverse  party  the  right  by  motion  to  secure  a  statement 
of  the  causes  of  action  separately  with  the  costs  of  the  motion. 
Whatever  doubt  may  exist  about  the  propriety  of  a  demurrer 
for  the  omission  referred  to,  there  can  be  no  doubt  that  tbe  rule 
mentioned  requires  a  separate  statement  of  distinct  causes  of 
action,  and  that  the  practical  application  of  the  rule  will  be  to 
facilitate  the  trial  of  issues.     There  can  be  no  doubt  either,  that 
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the  rules  of  the  court  should  be  enforced  in  all  cases,  and  a 
departure  from  them  punished,  unless  some  forcible  reason  be 
shown  to  the  contrary.  For  the  reasons  assigned,  I  think  the 
omission  to  state  several  causes  of  action  separately  cannot  be 
the  subject  of  demurrer,  and  that  the  plaintiff  is  entitled  to 
judgment  Ordered  accordingly,  with  leave  to  the  defendant  to 
withdraw  the  demurrer,  and  to  answer  in  twenty  days,  on  pay- 
ment of  costs  of  the  issue  of  law. 
The  defendant  appealed. 

William  H.  ScoU,  for  the  appellant 

WiUiam  W.  Badger^  for  the  respondent  Jf 

Ingraham,  Piest  Judge.— The  demurrer  only  states  one 
ground  for  demurring,  viz. :  that,  in  the  complaint,  several  causes 
of  action  are  improperly  joined  together.  All  the  causes  of  ac- 
tion slated  in  the  complaint  arise  out  of  one  transaction,  viz. :  for 
printing  a  book  for  the  plaintiff,  from  stereotype  plates  furnished 
by  her. 

The  complaint  sets  out  the  contract  and  the  payment  of  mo- 
ney on  account  of  it;  that  the  defendant  neglected  to  perform 
his  contract,  suffered  the  plates  to  be  destroyed,  and  thereby 
exposed  the  plaintiff  to  loss  and  damage. 

There  is  nothing  in  this  complaint  but  what  may  be  said  to 
be  founded  on  contract.  The  defendant  was  bound  by  his  agree- 
ment to  print  the  book,  to  take  care  of  the  plates,  and  to  return 
them  to  the  owner ;  and  when  he  violated  all  or  any  of  these 
obligations,  he  violated  the  contract.  It  does  not  follow,  because 
the  plaintiff  might  have  instituted  an  action  for  the  tort  occa- 
sioned by  the  defendant's  negligence,  that  she  may  not,  if  she  so 
elects,  seek  her  redress  in  an  action  upon  the  implied  contract.  She 
may  elect  either,  and  is  not  confined  to  the  remedy  for  the  tort. 
These  causes  of  action  all  arise  out  of  one  transaction,  and  may 
all  be  said  to  be  founded  on  the  contract.  The  167th  section  of 
the  Code  allows  them  to  be  united  together. 
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It  is  unnecessary  to  decide  whether  an  omission  to  state  causes- 
of  action  separately  is  a  ground  of  demurrer,  because  no  such 
ground  is  stated  in  the  demurrer  in  this  case,  and  is  not»  there- 
fore, available.    Sect.  145. 

Order  at  special  term  ai&rmed,  with  ooete. 


John  E.  Dean  v.  Febderick  Boesler. 

A  6Mkled  agreement  of  lease,  signed  bj  an  agent  in  his  own  name,  describing  oim- 
flkas  "agent"  of  tlie  owner  of  the  premises,  does  not  bind  the  owner. 

A  special  agreement  under  seal,  executed  by  an  agent,  must  appear  on  iis  face  to  be 
the  contract  of  the  principal,  or  the  principal  will  not  be  bound. 

In  an  action  hy  lessee  against- lessor,  to  recover  damages  for  failure  to  give  poseee* 
sion,  the  rule  of  damages  is  Ihe  difference  between  the  yearly  value  of  the  premi- 
ses and  the  rent  reserved. 

It  is  erroneous,  ia  such  nclion,  to  receive  evidence  of  the  amount  plaintiff  has  been 
corapellod  io  pay  to  obtain  premises,  instead  of  tlioso  leased  him  by  defendant 

In  an  action  tried  before  a  referee,  evidence  on  tlie  question  of  damages,  which, 
under  the  proper  rule  was  incompetent,  was  offered  and  objectx!d  to,  but  was 
taken  down  by  the  referee,  subject  to  the  objection ;  and  ho  aderwards  considered 
it  in  awarding  damages.  Exceptions  were  filed  to  his  decision,  one  of  which  was 
tliat  Ore  decision  was  "contrary  to  the  law  and  evidence;"  bat  no  exception  was 
taken  specifically  to  the  rule  of  damages  adopted. 

Hold,  on  appeal,  that  the  court  would  review  the  decision  of  the  referee  in  respect 
to  tlio  measure  of  damages  adopted  by  him. 

Appeal  by  ctefendant  from  a  judgment  entered  on  the  report 
of  a  referee.    Tlie  action  was  for  damages,  for  failure  of  defend- 
ant, as  lessor,  to  give, plaintiff  possession  of  premises  leased. 
'  On  the  trial  before  the  referee,  the  plaintiff  produced  a  written 
lease  under  seal,  the  form  of  which  was  as  follows : 

"  This  is  to  certify  that  I  Tiave  let  and  rented  unto  Mr.  John  E. 
Dean*— [Here  follows  description  of  premises,  amount  of  rent,  &c.] 
(Signed)  "G.  Bollet,  [l.s.] 

"  Agent  for  P.  Eoesler." 
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There  was  also  proof  of  a  letting  hy  Bollet,  as  agent  of  Boes- 
ler,  independent  of  this  agreement ;  and  evidence  was  also  intro- 
duced tending  to  show  that  he  was  duly  authorized  as  sucdi 
agent. 

The  £icts  in  regard  to  the  rule  of  damages  followed  by  the 
referee  appear  sufficiently  iu  the  opinion  of  the  court 

T.  C.  T.  Buckley,  for  the  appellant. 

J.  D.  McGregor ,  for  the  respondent 

Brady,  J. — ^T  think  thp  agreement  in  writing,  signed  byA>l- 
let,  did  not  bind  the  defendant.  Story  on  Agency,  §  147.  ohe 
agreement  must  purport  on  its  face  to  be  that  of  the  principal, 
which  is  not  the  case  in  the  contract  produced.  A  more  liberal 
exposition  is  allowed  in  cases  of  unsolemn  instruments,  and  espe- 
cially of  commercial  and  maritime  contracts,  which  are  usually 
drawn  up  in  a  loose  and  inartificial  manner.  Story,  §  154.  Ac- 
cordingly, where  an  agent,  duly  authorized,  made  a  note  thus, 
"I  promise  to  pay  I.  S.  or  order,"  and  sign  d  it  "  J.V-j  C.  D., 
A.B.,"  it  was  held  to  be  the  note  of  tlie  principal,  and  not  of  the 
agent  {Long  v.  Coburrij  11  Mass.  E.  97) ;  but  a  note  drawn  thus, 
"  Four  months  after  date,  I  promise,"  &c.,  and  signed  "  David 
HubbcU  Hoy  t,  agent  for  the  Churchman,"  was  declared  to  be  the 
promise  of  the  agent,  ami  not  of  the  principal,  although  Iloyt  was 
duly  authorized  to  make  and  sign  the  note.  DeWiit  v.  Wulton,  5 
Selden,  570,  opinion  of  Gardiner,  J.  The  rule  which  prevails  in 
Massachusetts  does  not,  therefore,  exist  in  this  state.  See,'  also, 
Moss  V.  Livwgsion,  4  Comstock,  208.  Bollet,  the  agent,  proved 
the  letting,  however,  independently  of  the  written  agreement.  It 
was  for  a  year,  to  commence  infaturoy  and  was  valid  for  the  term 
by  parol  {Yowig  v.  Uake^  1  Seld.  463),  and  the  authority  of  the 
agent,  granted  by  parol,  was  sufficient  to  enable  him  to  bind  his 
principnl.  IFcrrreW  v.  Mwm  &  Prall^  1  Seld.  229.  In  reference 
to  his  authority  the  testimony  was  conflicting,  and  the  decision  of 
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the  referee,  therefore,  is  binding.  The  difficulty,  however,  of 
sustaining  the  judgment  arises  upon  the  measure  of  damages 
adopted  by  the  referee.  He  allowed  to  the  plaintiff  the  differ- 
ence between  the  rent  of  the  premises  alleged  to  have  been  hired 
by  him  from  the  defendant  and  the  rent  which  the  plaintiff  paid 
for  other  premises,  which  he  was  compelled  to  hire.  This  was 
erroneous.  The  rule  of  damages  is  the  difference  between  the 
yearly  value  of.  the  premises  and  the  rent  reserved.  Tftdl  v. 
Oranger^  4  Seld.  115 ;  Sckwartzwaelder  v.  Brace,  Dec.  1847  (Com, 
Pleas).  The  testimony  as  to  the  rent  of  the  premises  secondly 
hired  by  the  plaintiff  was  objected  to,  and  the  answer  taken  sub- 
ject to  the  objection ;  but  the  answer  was  regarded  as  evidence 
byfthe  referee.  Exceptions  to  the  decision  of  the  referee,  upon 
wmSh  the  judgment  is  founded,  were  taken,  but  none  specific- 
ally to  the  measure  of  damages  adopted  by  him.  It  is  insisted 
that  the  omission  estops  the  defendant  &om  claiming  a  review  of 
the  judgment  of  the  referee  in  that  respect  In  Hunt  v.  Bloomer  (S 
Kern.  341),  the  Court  of  Appeals,  per  Comstock,  J.,  decided  that 
the  exceptions  to  be  taken,  within  ten  days  after  notice  of  the  judg- 
ment, as  provided  bj'  section  268  of  the  Code,  are  those  only 
which,  under  the  former  system  of  practice,  were  made  to  the 
rulings  of  the  court  after  the  evidence  was  closed,  and  that  a 
case,  if  served  within  ten  days,  will  be  of  itself  a  compliance  with 
the  first  clause  of  the  section,  and  no  other  exceptions  will  be  re- 
quired. The  testimony,  on  which  the  judgment  of  the  referee  as 
to  damages  is  based,  was  taken  subject  to  objection,  and  no  ex- 
ception thereto  appears  in  the  case.  The  exceptions  taken  after 
notice  do  not  refer  to  the  admission  or  use  of  that  testimony  by 
the  referee,  who,  having  admitted  it  subject  to  objection,  did  so, 
doubtless,  with  a  view  to  examine  its  admissibility;  but  the 
fourth  exception  being,  that  the  decision  of  the  referee  was  con- 
trary to  the  evidence  and  contrary  to  law,  and  the  objection  to 
the  testimony  appearing  in  the  case,  and  the  referee  having  de- 
cided to  admit  the  testimony  objected  to,  we  think  the  question 
thereon  presented  must  be  considered.    As  already  suggested,  it 
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18  &tal,  and  the  report  must  be  set  aside,  and  case  sent  back  to 
the  referee. 

Ikoraham,  Fiest  Judge, — ^I  concur  with  Judge  Brady  in  the 
order  reversing  the  judgment.  I  am  not  prepared  to  say,  how- 
ever, that  the  parol  evidence  of  an  agreement,  which  was  after- 
wards reduced  to  writing,  was  properly  admitted.  "We  are 
agreed  that  the  sealed  instrument  did  not  bind  the  defendant ; 
and  if  the  parol  evidence  of  the  agreement  prior  to  its  submis- 
sion to  writing  is  improper,  there  is  nothing  to  show  the  defend- 
ant's liability.  It  is  not  necessary,  however,  to  discuss  that  ques- 
tion at  present 

Judgment  reversed,  and  case  referred  back  to  referee,  QoafsSk 
abide  the  event 


Benjamin  P.  Goodspeed  v.  Edward  and  William  Robinson. 

To  enable  a  broker  to  reoover  from  a  Tendor  of  rea]  property  commissions  upon  the 
sale,  he  must  show,  not  only  an  agenoy  in  effecting  the  sale, 'but  also  that  he  waa 
employed  by  the  vendor  to  negotiate  it 

Where,  io  an  action  by  a  broker  against  a  vendor  of  real  propertyi  the  only  evi- 
dence was,  that  plaiatiff  negotiated  the  sale,  that  the  contract  was  xlravm  up  and 
signed  in  the  plaiutifiTs  office,  the  defendants  being  present  at  the  time,  and  that  the 
defendants  had  stated  to  plaintifif  that  he  must  get  his  commissions  from  the  pur- 
chaser— Eddf  that  there  was  no  evidence  of  an  employment  of  plaintiff  by  de- 
fezidantfl^  and  that  a  judgment  in  favor  of  plaintiff  for  ooouniasions  was  erroneous 

Appeal  by  defendants  from  a  judgment  of  the  Sixth  District 
Court.  The  action  was  brought  to  recover  broker's  commissions 
on  the  sale  of  three  lots  of  land,  formerly  the  property  of  defend- 
ants. The  "sale-price  of  the  land  was  $9,000,  on  which  the  plain- 
tijQf  claimed  one  per  cent,  commissions.  It  was  admitted  that  this 
was  a  reasonable  brokerage,  if  any  was  due. 

The  only  evidence,  on  the  trial,  was  the  testimony  of  the  pur- 
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chaser.  Ue  testified  tliat  he  bought  the  land  throogli  the  agency 
of  the  plaintiff,  and  that  it  was  entirely  through  him  that  the 
negotiation  w;is  carried  on.  He  farther  stated,  that  the  plain- 
tiff was  a  real  estate  broker ;  that  the  contract  of  sale  was 
signed  in  plaintiff's  office,  defendants  being  there  at  the  time. 
He  further  stated,  on  cross-examination,  that  plaintiff  once  told 
him  that  defendants  said  lie  (plaintiff)  must  get  his  commissions 
from  wilnesa,  and  that  witness  said,  in  reply,  that  he  would  not 
pay  them,  that  he  left  it  with  plaintiff  to  get  the  lots  at  a  certain 
price,  and  plaintiff  afterwards  told  him  he  could  not  get  defend- 
ants  down  to  his  figure  within  $500;  that  witness  then  told 
plaintiff  he  would  give  $9,000,  and  he  finally  bought  them  at 
tMt  price. 

Defendants  moved  to  dismiss  the  case  for  want  of  proof  that 
defendant*^  agreed  to  pay  commissions.  The  motion  was  denied, 
and  judgment  rendered  for  the  plaintr£ 

3foU  and  Cary^  for  the  appellants. 

William  R.  Martin,  for  the  respondent 

Ingraham,  First  Judge. — The  plaintiff  has  recovered  against 
the  defendants  for  commissions  on  the  sale  of  real  estate  as  a  bro- 
ker. To  enable  the  plaintiff  to  recover,  he  should  show  an  em- 
ployment by  the  defendants,  and  his  agedtjy  in  effecting  the  sale. 
Upon  the  latter  point  there  is  no  dispute ;  but  the  defendants 
appeal  on  the  ground  that  there  is  no  proof  of  such  employment. 
The  evidence  relied  on  to  establish  this  feet  consisted  of  the  evi- 
dence of  only  one  .witness.  His  testimony  being  uncontradicted, 
it  became  a  matter  of  law  whether  the  facts  sworn  to  showed 
^uch  agency.  I  am  of  the  opinion  they  did  not,  and  that  the 
judgment  is  therefore  erroneous.  The  only  facts  in  evidence 
are,  the  sale  by  the  plaintiff,  the  drawing  of  the  contract  in  the 
plaintiirs  office,  the  defendants'  presence  at  the  time,  and  their 
signiut^  of  the  contract,  and  the  statement  of  defendants  that  the 
plaintiff  must  get  his  commissio:  3  out  of  tho  purcha^jr.     I  do 
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not  see  in  ibese  &cts  anything  to  warrant  the  conclusion  that  the 
defendants  ever  employed  the  plaintiff.  Their  presence  and  sig- 
nature to  the  contract  drawn  by  the  plaintiff  are  not  inconsistent 
with  the  supposition  that  plaintiff  was  agent  for  the  defendants, 
and  the  caution  shown  by  the  defendants  as  to  the  payment  oi 
the  commission,  and  the  testimony  of  the  purchaser  that  he  left 
it  with  the  plaintiff  to  get  the  lots  at  a  certain  price,  with  the 
attempt  on  the  defendants  to  reduce  their  price  to  a  sum  proposed 
by  the  purchaser,  rather  show  an  agency  for  the  purchaser  than 
the  defendants.  Attempting  to  reduce  the  defendants'  price  for 
the  benefit  of  the  purchaser  is  inconsistent  with  the  duty  the 
plaintiff  owed  to  the  vendor  if  he  was  his  agent,  while  the  whole, 
evidence  is  perfectly  consistent  with  the  supposition  that  iim 
plaintiff  noted  as  agent  for  the  defendants. 
Judgment  reversed. 


John  J.  Mentges  v.  The  New  York  and  Hablem  Railroad 

Company. 

A  man  cannot  recover  damages  fcr  Injuries  occasioned  to  his  property  bj  the 

negligence  of  another,  when  ho  has  hioiself  been  guilty  of  an  act  of  negligence 

that  coiitiibuted  to  tlie  acci^nt. 
The  hors3  (»f  the  plaintiff  escaped  from  his  stable  at  night,  and  fell  into  a  cut  in 

the  public  highway  througli  which  tlie  railroad  track  of  the  defendants  passed. 
HeU  that  it  was  the  duty  of  the  plaintiff  so  to  secure  his  horse  that  he  could  not 

stray  into  the  public  streets,  and  that,  if  ho  escaped  and  any  accident  occurred  to 

him  in  consequence  thereof,  the  phiintiff  must  suSer  the  consequences. 
Whether  the  defendants  would  otherwise  have  been  rendered  liable,  by  reason  of 

their  fiuluro  to  pat  a  fence  along  the  line  of  the  cat  through  which  theur  roail 

passes,  quocrelia) 

Appeal  by  defendants  from  a  judgment  of  the  Seventh  Dis; 

(o)  See  ajrioin  y.  N.  7.  <Sb  Erie  R  R  Co.,  3  Kcnian,  42  ;  also  Dufy  v.  xV.  T,  <fc 
narUm  R  R  Co.,  Cora.  licas.  General  Term,  July,  1850. 
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trict  Court.  This  action  was  brought  to  recover  damages  for  the 
loss  of  the  plaintiff's  horse.  The  facts  out  of  which  the  action 
arose  are  sufficiently  stated  in  the  opinion  of  the  court 

Odie  Ctase^  for  the  appellants. 

WiUiam  Wordsworth,  for  the  respondent 

Ikgrahak,  First  JuDGE.-^Thi3  action  was  to  recover  jfrom  the 
defendants  for  a  horse,  killed  by  falling  from  the  Fourth  avenue 
to  the  low  ground  on  which  the  railway  is  laid  in  the  cut  through 
the  centre  of  the  avenue. 

The  only  evidence,  as  to  the  cause  of  the  loss  of  the  horse,  is, 

tt  he  was  tied  in  the  stable  at  night,  and  in  the  morning  was 
nd  lying  on  the  railroad  track,  where  he  was  killed. 

The  case  appears  to  have  been  tried  on  the  supposition  that 
the  horse  had  broken  away  from  the  stable  and  wandered  to  the 
place  wnere  he  fell.  The  evidence  shows  the  horse  was  blind  of 
one  eye,  and  could  see  a  little  out  of  the  other. 

Without  examining  the  questions  arising  as  to  the  admission 
of  evidence,  it  appears  to  me  that  the  plaintiff  cannot  recover  in 
this  action,  for  the  reason  that,  by  suffering  his  horse  to  wander 
in  the  public  streets,  he  was  guilty  of  an  act  of  negligence  that 
contributed  to  the  accident,  and  that  the  general  rule,  that  a 
plaintiff  in  such  a  case  must  be  free  from  negligence  before  he 
can  recover  for  the  negligence  of  the  defendants,  prevents  his  re- 
covery. 

The  case  oiMunger  v.  The  Tonawanda  B,  R.  Co.  (4  Coms.  349) 
contains  a  full  examination  of  this  question  of  negligence.  In 
that  case,  it  was  held  that  where  cattle  strayed  from  the  enclos- 
ure in  which  they  were  placed,  and  went  on  the  track  of  a  rail- 
way, where  they  were  killed,  the  owner  could  not  recover.  The 
judge  says,  **  The  defendants  would  not  have  injured  the  plain- 
tiff, if  his  oxen  had  not  strayed  on  the  track  of  the  railway ;  and 
hs  they  were  there  without  right,  in  respect  to  them  the  law  did 
not  enjoin  it  as  a  duty  on  the  defendants  to  take  care  not  to 
injure  them.     The  want  of  such  care  was  not,  in  judgment  of 
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lanTi  a  fault  to  be  attributed  to  the  defendants ;  but  if  it  could 
be  so  considered,  theplaintiflF,  having  been  also  in  fault,  by  which 
he  contributed  to  produce  the  injury,  is  not  entitled  to  recover." 
The  principle  established  in  this  case  is  conclusive  in  defendants' 
fevor,  unless  the  feet  of  this  accident  having  occurred  in  a  public 
street  alters  the  rule.  Upon  this  question,  the  judge  in  that  case 
says,  in  relation  to  such  an  accident  occurring  in  a  public  street, 
"  If  it  appeared  that  the  plaintiff's  negligence  in  any  way  con- 
duced to  bring  about  the  injury  complained  of)  he  could  not 
recover,  whatever  might  have  been  the  negligence  of  the  defend- 
ants." See,  also,  the  opinion  of  C.  J.  Beardsley,  in  same  case, 
in  6  Denio,  256,  where  this  rule  is  more  fully  stated. 

The  court  below  appears  to  have  rested  its  decision  upon  thg| 
negligence  of  the  defendants,  in  not  placing  a  fence  at  the  cut  in: 
the  avenue,  to  prevent  animals  felling  down.  This  might  be 
sufSlcient  to  charge  them,  if  the  injury  had  happened  to  an  ani- 
mal used  on  the  avenue  for  the  purpose  of  travel,  but  it  does  not 
relieve  the  difiSiCulty  of  the  plaintiff's  negligence  in  suffering  his 
horse  to  wander  at  night  in  the  streets.  But  for  that  negligence, 
the  injury  would  not  have  been  sustained.  It  is  no  answer  to 
this  to  say  that  the  horse  broke  loose  from  his  fastenings,  and  the 
plaintiff  did  not  know  it.  It  was  the  plaintiff's  duty  to  see  that 
his  hcrse  was  so  secured  that  he  could  not  stray  into  the  public 
streets.  If  the  horse  did  so  escape,  it  was  at  the  plaintiff's  risk, 
and  he  must  bear  the  consequences  of  it. 

I  deem  it  unnecessary  to  pass  upon  the  question  whether  the 
defendants  were  bound  to  erecl;  a  fence  at  this  place,  because, 
even  if  they  were,  it  would  not  create  a  liability  for  an  injury  to 
the  plaintiff's  horse,  which  could  not  have  happened  if  the  plain- 
tiff had  been  free  from  negligence  in  taking  care  of  him. 

The  same  questions  raised  in  this  case  have  been  before  this 
court  on  a  previous  occasion,  in  Halleran  v.  The  New  York  <b 
Harlem  R.  R.  Co.  (2  E.  D.  Smith's  R.  257),  and  the  same  views 
were  then  expressed  by  Judge  Woodruff.  See,  also,  Marah  v. 
The  New  York  A  Erie  R.  R.  Cb.,  14  Barb.  864. 

The  judgment  must  be  reversed. 
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Severn  R  Prentiss  and  anotlier  v.  Edgab  Spbague. 

Where  the  defence  to  the  plalntiflfs  daim  consists  of  a  counter-claim  in  favor  of  the 
defendant,  and  the  plaintiffs  claim  is  proved,  the  defendant  must  substantiate  his 
counlcr-claim  to  the  entire  satisfaction  of  the  jastice,  before  the  plaintiff  can  be 
charged  wiih  any  part  thereof.  Where  the  counter-claim  is  for  damages,  and  the 
justice  cannot  decide  whether  the  injury  should  be  borne  by  the  plaintiff  or  the 
defendant,  he  has  no  right  to  divide  the  loss  between  the  parties,  but,  unless 
affirmaiivcly  satisfied  of  the  justice  of  the  counter-claim,  must  disregard  it,  and 
render  judgment  fur  the  plaintifl'^s  claim. 

It  is  improper  for  a  justice  to  render  judgment  while  the  oouDsel  of  one  of  the  par- 
ties is  summmg  up  the  cause. 


'it. 


m 


Appeal  by  plaintifts  from  a  judgment  of  the  Sixlli  District 

urt.  Tin's  was  an  action  to  recover  for  work,  labor  and  mate- 
ials  furnished  in  repairing  a  mill  belongitig  to  the  defendant 
The  timount  of  the  claim  was  $72.08.  The  mill  was  originally 
purchased  by  the  defendant  from  the  plaintiffis.  The  defendant 
alleged  that  they  warranted  it  at  the  lime  of  the  sale.  The 
repairs  tliat  were  made  were  rendered  necessary  by  the  bursting 
of  the  mill-stone  sold  to  tbe  defendant  by  the  plaintiflEs,  and  for 
the  injuries  thus  occasioned,  the  defendant  interposed  a  oounter- 
claira.  The  evidence  \vr  conflicting  upon  the  question,  whe- 
ther the  bursting  of  the  stone  was  occasioned  by  an  inherent 
defect,  or  by  ill  usage.  The  justice  returned  that  he  found  it 
impossible  to  determine  whsiher  the  stone  burst  in  consequence 
of  a  defeat  therein  or  not,  and  that  he,  therefore,  divided  the 
loss  equally  between  the  portie.^,  and  he  rendered  judgment  for 
the  plaintiffs  accordingly  for  onC-half  of  their  claim.  From  this 
judgment  the  plainiiife  appealed. 

It  aUo  appeared  by  tbe  return,  that  the  justice,  before  whom 
the  cause  was  tried,  stopped  the  plaintiffs'  counsel  as  he  was 
summing  up  the  cause,  and  told  him  that  he  had  rendered  judg- 
ment This  information  was  communicated  to  the  court,  on 
appeal,  in  the  following  postscript  attached  to  tbe  return : 

"  N.  ;B.  While  plaintiffs'  counsel  was  summing  up  the  case, 
I  interrupted  him,  saying,  *  tbat  I  was  fully  convinced  that,  as  to 
the  philosophy  of  the  cause  of  tlie  stone's  breaking,  no  argument 
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could  clear  away  the  doubts  on  that  matter,'  and  then  told  him 
*tbat  I  had  come  to  that  conclusion,  and- that  I  had  already 
entered  judgment  in  the  case,  and  stated  what  the  judgment  was,' 
to  wliich  he  replied,  *  that  he  did  not  want  such  a  judgment,' 
and  then  said,  '  I  will  withdraw  the  case,' to  which  I  replied,  ^I 
shall  let  the  judgment  stand  as  it  is.'    . 

"  Anson  Willis,  Justice.^^       ' 

William  R.  Stafford,  for  the  appellants. 

£J,  C.  Dehvan,  for  the  respondent. 

Ingraham,  First  Judge.— The  plaintiflfe'  claim  is  for  work 
and  labor  done  in  repairing  a  mill  which  they  had  previously^, 
sold  to  the  defendant.    The  defence  is  a  warrantee,  and  that  th|6 
work  was  not  well  done. 

The  justice  states,  in  his  return,  that  "  finding  it  impossible  to 
determine  from  the  witnesses  whether  the  stone  burst  in  con- 
sequence of  a  defect  in  the  workmanship  or  not,  I  divided  the 
loss  between  the  parties,"  and  he  rendered  judgment  for  one-half 
of  the  plaintiffs'  claim. 

From  his  finding,  it  is  apparent  that  the  justice  thought  the 
plaintiffs  had  done  the  work,  and  that  the  value  of  it  was  double 
the  amount  of  the  judgment.  For  that  sum,  the  plaintiffs  were 
entitled  to  recover,  unless  the  defendant  proved  that  there  was 
a  claim  against  the  plaintiffs  under  the  warrantee.  '  This  was 
the  duty  of  the  defendant  to  prove  to  the  satisfaction  of  the  jus- 
tice, before  he  could  charge  the  plaintiflE}  with  any  portion  ot 
the  loss.  The  justice  says,  he  could  not  so  decide  from  the  tes- 
timony, and  when  he  proceeded  to  divide  the  loss  between  the 
parties  he  erred.  It  may  be  equitable,  but  a  justice's  court  has 
no  siich  .power.  He  is  not  an  arbitrator,  but  is  bound  by  the 
rules  of  law  in  the  decision  of  his  cases.  When  the  defendant 
£iiled  to  satisfy  him  that  he  had  any  claim  against  the  plaintiffs, 
the  jus* ice  should  have  rendered  judgment  for  the  whole  of  tho 
plaintiffs'  claim. 

T7hile  the  ^plaintiffs' counsel  was  summing  up  the  caise,  the 
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jastice  interrupted  him  by  telling  him  that  he  had  already  ren« 
dercJ  the  judgment  This  was  also  improper.  If  a  counsel  has 
a  right  to  sum  up  the  case  of  his  client  at  all,  he  has  a  right  also 
to  ask  that  judgment  should  not  be  rendered  against  him|  until 
he  has  been  heard. 
Judgment  reversed* 


The  St.  Lawrekce  Mutual  Insurance  Coupajstt  v.  David 
S.  Paige  and  Mabt  Paige. 


an  action  upon  a  premium  note  in  a  district  court,  an  aTerment  in  the  oomplain^  < 
after  setting  out  the  note,  that  '*the  company  did,  in  the  years  1850-1856,  make 
assessments  upon  the  said  notes,  and  required  the  defendants  to  paj  a  certun 
portion  thereof)  wliich  assessments  the  defendants  hare  neglected  and  refhaed  to 
pay,"  is  a  sutBcient  averment  of  the  making  of  assessments,  and  of  a  demand  and 
reruftil,  to  show  a  cause  of  action.  If  the  defendant  wishes  more  pardcolar  inlor 
matioD,  ho  must  apply  to  have  the  pleading  amended. 

To  sustain  such  an  action,  it  is  not  necessary  fur  the  company  to  show  that  they 
Imve  sustained  losses.  The  stitute  vests  in  the  directors  the  right  of  makiiig 
assessments  whenever  they  shall  deem  it  necessary,  for  tlie  honorable  and  prompt 
payment  of  losses,  or  of  the  expenses  of  the  company,  and  the  right  of  deciding 
wfien  such  assessments  are  necessary. 

But  only  the  amount  actually  assessed  can  be  recovered  in  such  action ;  and  a  reso- 
lution laying  an  assessment  of per  cent  is  a  nullity,  and  can  form  no  basis 

fur  a  claim  upon  the  note. 

The  books  of  a  corporation  may  be  proved  by  any  person  who  was  present  when 
they  were  made,  and  who  knows  of  his  own  knowledge  that  they  are  oomct 
records  of  the  transactions  which  they  profess  to  record.  The  secretary  need  not 
be  called  to  verify  them  liimaelH 

Appeal  by  defendants  from  a  judgment  of  the  Second  District 
Court  This  action  was  brought  on  two  premium  notes.  The 
complaint  averred  the  making  of  two  such  notes  by  Mary  Bonmei 
since  become  the  wife  of  the  defendant  David  S.  Paige,  the  ag- 
gregate amount  of  which  was  $33.25.  It  then  proceeded  as  fol- 
lows : — 

''  And  the  said  plaintiffs  further  say,  that  in  pursuance  of  the 
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act  of  incorporation  the  said  company  did,  in  the  years  1850 
1861,  1852,  1853,  1864,  and  1855,  make  assessments  upon  th< 
said  notes,  and  required  the  said  defendant,  Mary  Bourne  (now 
Paige),  to  pay  a  certain  portion  thereof,  which  assessments  the 
said  defendant  has  neglected  and  refused  to  pay,  whereby  ^n 
action  hath  accrued  to  the  said  plaintiff,  to  have  and  demand  ol 
the  said  defendants  the  full  amount  of  the  said  notes." 

To  this  complaint  the  defendants  demurred,  and  assigned,  af 
cause  of  demurrer :  I.  That  it  did  not  appear  that  the  directors 
of  the  company  made  an  assessment  on  the  notes  in  question. 
II.  That  it  did  not  appear  there  had  been  any  losses  by  the  said 
company.  IIL  That  it  did  not  appear  that  any  demand  was 
made  on  the  defendants  for  payment  before  the  commencemei^ 
of  the  action.  The  demurrer  was  overruled,  and  the  defendants^ 
counsel  excepted.  The  defendants  then  put  in  their  answer,  and 
the  cause  proceeded  to  trial. 

The  plaintiffs  produced  the  notes,  as  described  in  the  complaint, 
proved  the  handwriting  of  the  defendant  Mary  Bourne,  and 
offered  some  evidence  tending  to  show  that  she  had  since  be- 
come the  wife  of  the  defendant  David  S.  Paige.  They  then  intro- 
duced a  witness  who  produced  the  records  of  the  company,  and 
who  testified  that  lie  knew  them  to  be  the  records,  that  he  was 
oresent  at  the  meetings  whose  transactions  they  recorded,  and 
was  afterwards  at  the  office  when  the  secretary  made  the  records 
up,  and  that  he  knew  them  to  be  correct.  The  following  reso- 
lutions were  then  read  from  the  records: 

*'  At  the  annual  meeting,  April  6th,  1852,  it  was  Besolved, 
that  twenty  per  cent  be  laid  on  all  notes  taken  prior  to  July  1st, 
1851." 

"At  the  annual  meeting,  in  1858,  it  was  Resolved,  that  — 
per  cent  be  laid  on  all  insurance  notes,  &a" 

The  plaintiffs  also  introduced  some  evidence  as  to  the  losses 
-which  they  had  been  obliged  to  pay,  and  the  necessity  for  making 
the  assessments. 

At  the  dose  of  the  plaintiffs'  case  the  defendants  moved  for  a 
nonsuit,  on  the  grounds,  1st,  That  there  was  no  proof  of  the 
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plaintiflfs'  incorporation ;  2d,  That  there  was  no  evidence  that  an 
assessment  was  made  by  the  directors  on  the  note  in  question; 
8d,  That  the  books  were  not  properly  proved,  so  as  to  be  admis- 
sible as  evidence  of  the  transactions  of  the  company.  The  motion 
for  nonsuit  was  denied,  and  the  defendants  offering  no  evidence, 
judgment  was  given  against  them  for  the  face  of  their  notes. 
From  this  judgment  they  appealed. 

N.  A.  G/iedsey,  for  the  appellants. 

Edwards,  Man  and  Flanders,  for  the  respondents. 

^  Ingbaham,  First  Judge. — The  first  objection  taken  in  this 
Case  is,  to  the  overruling  of  the  demurrer,  to  the  complaint 

The  grounds  of  demurrer  were :  1.  That  it  did  not  apjDcar  that 
the  directors  made  any  assessments  on  the  notes  of  defendants. 

2.  That  it  did  not  appear  the  company  had  sustained  any 
losses. 

8.  'i'hat  no  demand  was  averred. 

The  complaint  contains  an  averment  that  the  company  did,  at 
various  times,  make  assessments  upon  the  notes,  and  requii-ed 
such  payments. 

This  was  sufficient  to  show  a  cause  of  action  in  this  respect 
If  the  defendants  required  more  particular  information,  tliey 
should  have  applied  to  the  court  to  have  the  pleading  aniendet!. 
It  is  not  so  defective  that  the  defendants  could  not  understand 
it^  or  so  defective  as  not  to  show  that  an  assessment  had  been 
made.  These  are  the  only  grounds  of  demurrer  allowed  by  the 
C5ode  in  the  district  courts. 

The  alleged  defect  in  the  complaint,  in  not  averring  that  the 
plaintiffs  were  a  corporation,  was  not  stated  in  the  demurrer  as 
a  ground  of  demurring,  and  was  therefore  of  no  avaiL 

To  the  second  ground-rthat  it  did  not  appear  that  losses  had 
been  sustained  by  the  company — ^I  need  only  say,  that  it  was 
not  necessary  to  aver  in  the  complaint  that  such  looses  had  been 
sustained. 
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Tlie  third  section  of  the  amended  act  of  1849  vests  in  the 
directors  of  the  company  the  right  of  deciding  what  amount  or 
portion  of  the  note  shall  be  paid.  It  provides  for  the  payment^ 
at  such  times  as  the  directors  shall  deem  necessary,  for  the  hon- 
orable and  prompt  payment  of  the  losses  and  expenses  of  the 
company. 

The  third  ground  oif  demurrer,  that  there  is  no  demand 
averred,  is  not  well  taken.  The  complaint  says,  they  required 
the  defendants  to  pay  the  amount  of  the  assessments,  which  they 
refused.  This  was  sufficient  The  demurrer  was  properly  over- 
ruled. 

The  evidence  of  assessment  by  the  directors  on  the  notes  was 
sufficient  The  witness  proved,  from  his  own  knowledge,  th^ 
the  books  produced  were  the  books  of  the  company,  and  con- 
tained the  entries  of  the  proceedings  of  the  board,  made  by  the 
secretary  in  his  presence.  It  was  not  necessary  that  the  secre- 
tary should  be  called  for  this  purpose.  Any  other  person  pos- 
sessing the  same  knowledge  was  competent  to  prove  that  fact, 
and  as  the  witness  testified  to  the  identity  of  the  books  from 
his  own  knowledge,  the  books  were  sufficiently  proven  to  war- 
rant their  admission  as  evidence  of  the  proceedings  of  the  bonrd 
of  directors,  and  of  the  assessments  by  them  on  the  notes  in 
question. 

The  objection  that  there  was  not  sufficient  proof  of  the  mar- 
riage of  the  defendant  Mary  to  Paige  was  not  taken  on  the  trial, 
flad  it  been  then  made,  the  defect  could  have  been  supplied  by 
further  testimony,  if  necessary.  It  is  too  late  to  make  it  for  the 
first  time  on  appeal. 

By  the  evidence,  it  appears  that  an  assessment  of  twenty  per 
cent  was  levied  in  April,  1852,  on  ail  notes  taken  prior  to  July, 
1851,  and,  in  1853,  that  — —  per  cent,  be  laid  on  all  notes. 
This  is  all  the  evidence  as  to  the  amount  of  the  assessments. 
Under  this  evidence  the  plaintifis  cojild  only  recover  twenty  per 
cent  and  interest  A  resolution  laying  a per  cent  assess- 
ment was  a  nullity. 

The  amount  of  the  notes  was  $88.25 ;  twenty  per  cent  on  thia 

Vol.  I.  28 
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amount  was  $6.65.  This  was  all  that  was  legally  chargeable  to 
the  defendants  under  the  resolutions,  as  stated  in  the  return. 
The  interest  would  be  $2.45,  and  the  costs  below,  $3.50,  making 
in  all  $12.60. 

U'he  judgment  should  be  reduced  to  this  amount,  and  affirmed 
for  that  sum  without  costs  of  appeal. 

Judgment  accordingly. 


Cornelius  Ives,  assignee,  &c.,  v.  William  Gtoddard. 

in  an  action  by  the  assignee  of  B.  &  F.  against  G.,  the  latter  interposed,  as  a  set-off 

or  counter-claim,  a  claim  held  by  him  against  the  assignors  B.  &  F.     Upon  the 

trial  it  appeared  that  lie  had  recovered  judgment  therefor  prior  to  this  action. 
UtUL  that  the  justice  erred  in  admitting  evidence  of  the  original  claim  on  which 

such  judgment  had  been  recovered.    The  claim  wfiS  merged  in  the  judgment,  and 

could  not  be  used  as  evidence  of  indebtedness, 
[n  the  action  by  G.  against  B.  ft  F..  brought  after  their  assignment  to  the  present 

plaintiff,  evidence  of  their  claim  against  G.  wai  offered  as  a  set-ofi^  and  exdaded 

upon  tlie  ground  that  it  had  been  assigned. 
Bdd^  that  it  was  properly  excluded ;  and  the  fact  that  it  had  not  been  set  off  m 

such  action  was  no  bar  to  another  action  on  such  claim  by  tho  assignee. 
• 

N  Appeal  by  plaintiff  from  a  judgment  of  the  Marine  Court. 
The  action  was  brought  by  the  plaintiff,  as  assignee  of  the  firm 
of  Bates  &  Franc.  The  defence  was  a  set  off.  Judgment  was 
rendered  for  the  defendant,  which  wjis  affirmed  by  the  general 
term  of  the  Marine  Court,  from  which  the  plaintiff  appealed. 
The  facts  are  fully  stated  in  the  opinion  of  tbe  court 

William  R.  Stafford,  .for  the  appellant 

Niles  and  Bagley,  for  the  respondent 

Ingraham,  First  Judge.— This  action  was  for  goods  bold 
and  delivered.     The  defendant  pleaded,  among  other  things,  a 
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counter-claim  of  $225  due  from  theassignors  of  plaintiflP  to  them, 
at  the  time  of  the  assignment^  November,  1855. 

Upon  the  trial,  it  appeared  that  the  defendant  had  recovered 
against  tlie  assignors  of  the  plaintiff  a  judgment  /or  the  same 
counter-claim  on  the  13th  of  December,  1855,  which  action  was 
brought  after  the  assignment  to  the  plaintiff. 

The  defendants  then  offered  evidence  of  the  original  claim  for 
which  such  judgment  had  been  recovered,  which  was  objected 
to  by  the  plaintiff,  and  the  objection  overruled  by  the  court.  Evi- 
dence was  then  received  of  such  counter-claim. 

After  a  recovery  of  a  judgment  for  that  counter-claim  against 
the  plaintiff's  assignors,  the  claim  became  merged  in  the  judg- 
ment, and  could  not  any  longer  be  used  as  evidence  of  indel3% 
ed  ness.  The  judgment,  then,  was  the  only  indebtedness  of  Bates 
&  Franc  to  Goddard,  and  the  original  claim  could  not  form  the 
basis  of  a  counter-claim.  The  justice  ruled  otherwise,  and  I 
think  he  erred  in  so  ruling. 

Upon  that  trial  the  defendant  (then  plaintiff)  objected  to  the 
set-off,  offered  by  Bates  &  Franc,  of  this  claim  now  in  suit,  upon 
the  ground  that  the  same  had  been  assigned  to  Ives,  and  could 
not  be  used  as  a  counter  claim.  The  same  was  excluded,  and 
properly,  as  a  defence  on  the  original  trial.  The  defendant  now 
objects  to  the  plaintiff's  recovery,  upon  the  ground  that  tjje  claim 
sued  on  should  have  been  set  off  in  the  other  action. 

Where  a  claim  has  been  thus  properly  excluded,  because  it  is 
not  legally  a  set-off  in  the  action,  to  the  plaintiff's  claim,  such 
trial  forms  no  bar  to  another  action.   Beebe  v.  Jiull^  12  Wend.  504. 

It  would  be  a  monstrous  proposition,  to  hold  that  a  plaintiff 
may  exclude  a  counter-claim  upon  the  ground  that  the  same  had 
been  assigned  to  a  third  person,  and  then,  when  su'jh  third  person 
brings  his  action  to  recover  it,  to  say  that  it  should  have  been 
allowed  as  a  set-off  in  the  first  action,  although  properly  assigned 
before  that  action  was  brought 

Judgment  reversed. 
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'  Floating  Dbt  Dock  CoMPANY.(a) 

fha  owner  of  a  machine,  made  by  him  to  bo  hired  oat  to  olhers  for  a  particular  pur- 
pose, It  under  an  obligation  to  make  such  machine  sufficient!/  strong  to  answer 
the  purpose  intended.  If  an  injur/  occurs  through  a  defect  iu  it,  the  owner  is 
liable. 

Wherever  the  law  imposes  a  dut/  on  a  man,  a  neglect  of  that  duty  renders  him 
liable  to  an/  one  injured  b/  such  neglect 

Tlie  authorities  upon  this  point  collated  and  examined. 

^d  he  is  equall/  liable,  whether  the  injury  is  occasioned  b/  a  neglect  or  disregaid 
^^f  some  special  obligation  or  dut/  due  to  the  injured  part/,  or  b/  a  neglect  or 
disregard  of  a  public  dut/  or  obligation. 

Ik  emplo/ed  S.  and  L.  to  repair  a  ship,  and  hired  the  defendants'  diy  dock  (br 
the  purpose  of  making  the  repairs.  S.  and  L.  erected  a  scaffolding  upon  stand- 
ards attached  to  the  dock,  and  belonging  to  the  defendants,  and  which,  b/  the 
rules  of  tbo  defendants,  the/ wore  required  to  use  for  that  purpose.  Owing  to 
the  kiBufficienc/  of  the  standards  the  scaffolding  gave  wa/,  and  C,  who  was  em- 
plo/od  upon  it  b/  &  and  L.,  in  making  repairs,  fell  upon  the  dock,  and  was  injured. 

JSddf  that  the  defendants  were  liable  to  him  In  an'  action  for  damages  therefor, 
although  there  was  no  privil/  of  ooutract  between  him  and  them. 

Appeal  by  plaintiff  from  an  order  granting  a  new  trial.  This 
was  an  action  brought  to  recover  daraages  for  injuries  to  the 
person  of.  the  plaintiff,  occasioned  by  the  fulling  of  a  staging. 
Oeorge  Law,  one  of  the  owners  of  the  steamer  Ohio,  employed 
the  firm  of  Simonson  &  Lugar  to  repair  that  steamer,  and  hired 
tho  dock  of  the  defendants  for  that  purpose.  The  business 
of  the  defendants  is  simply  to  raise  vessels  from  the  water,  for 
the  purpose  of  being  repaired,  and  lower  them  again  when  the 
lepaire  are  completed.    They  make  no  repairs  themselves. 

The  Ohio  was  raised  in  January,  1851.  Simonson  &  Lugar 
employed  one  Edward  Hart  to  put  up  the  necessary  staging  lo 
be  used  in  repairing  the  steamer,  and  it  was  put  up  by  him  un- 


^(a)  See  this  case,  18  N.  Y.  Reports,  p.  229. 
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der  Simonson  &  Lugar's  superyision.  As  a  part  of  the  dock 
of  the  companji  and  for  the  purpose  of  erecting  scaffoldings 
there  are  placed  along  the  sides  upright  pieces  of  timber,  called 
standards.  These  are  fiustened  to  the  dock  by  staples.  It  Hi 
against  the  rules  of  the  company  to  drive  spikes  into  the  dock ; 
those  using  it  being  required  to  erect  their  stagings  upon  theiei6 
standards.  The  scaffolding  was  erected  thereon  accordingly. 
On  the  14th  of  January,  1861,  while  the  plaintiff  was  upon  thiis 
staging,  employed  in  the  repairs  of  the  ship,  the  staples  weird 
by  the  weight  of  the  staging  drawn  out,  the  standards  gave  way, 
the  staging  fell,  and  the  plaintiff  was  thrown  down  upon  thd 
dock,  and  seriously  injured.  The  evidence  showed  that  th« 
staples  which  fastened  the  standards  to  the  dock  were  not  drivM 
through  and  clenched  upon  the  other  side,  as  in  the  opinion^ 
several  witnesses  should  have  been  done.  The  evidence,  how- 
ever, as  to  whether  the  accident  arose  from  the  improper  ereo^ 
tion  of  the  staging,  or  from  the  insecurity  of  the  standards,  was 
conflicting. 

The  cause  was  tried  before  Judge  Daly  and  a  jury.  He  de- 
nied a  motion  made  by  the  defendants  for  a  nonsuit,  and  left  il 
to  the  jury  to  say  whether  the  accident  resulted  from  the  im- 
proper construction  of  the  standards,  or  from  negligence  in  the 
erection  of  the  staging,  instructing  them  that  in  the  former  casa 
they  were  to  render  a  verdict  for  the  plaintiff,  otherwise  for  thd 
defendant    Tiie  jury  found  a  verdict  for  the  plaintiff  for  $6,000. 

The  defendants  then  moved  on  a  case  for  a  new  trial,  whicb 
was  granted  at  special  term,  by  Judge  Daly,  who  delivered  tha 
following  opinion : 

Daly,  J. — It  is  very  doubtful  whether  there  was  sufficient 
evidence  in  this  case  to  support  the  finding  of  the  jury.  I  think 
it  appears  very  plainly  from  the  testimony,  that  the  fkll  of  the 
staging  was  owing  to  the  insecure  manner  in  which  it  was  pat 
up  by  the  person  employed  by  Simonson  &  Lugar  to  erect  it ; 
that  it  was  constructed  in  such  a  way  as  to  subject  the  standard 
affixed  to  the  plaintiff's  dock  to  an  amount  of  lateral  pressnjo 
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which  it  could  r.ot  resist,  and  was  never  intended  to  bear.  But 
oonceding  that  there  was  sufficient  evidence  to  sustain  the  find- 
ing of  the  jury,  that  the  staging  was  properly  erected,  and  that 
the  accident  was  owing  entirely  to  the  insecure  manner  in  which 
the  standard  was  bolted  or  fastened  to  the  dock,  still  the  plain- 
tiff can  maintain  no  action  against  the  defendants.  Law,  the 
owner  of  the  vessel,  made  a  contract  with  the  defendants  for  the 
use  of  their  Floating  Dry  Dock  in  raising  and  supporting  his 
Uteamship  while  she  underwent  certain  repairs,  and  he  made  a 
distinct  and  separate  contract  with  Simonson  &  Lugar,  the  ship* 
builders,  to  do  the  repairs.  They  employed  one  Hart,  a  rigger 
and  shipwright,  to  erect  the  necessary  staging  to  enable  them  to 

Sulk  and  copper  the  vessel,  and  they  also  employed  the  plaintiff 
Eio,  with  other  workmen  in  their  employ,  was  on  the  staging 
when  it  fell,  and  caused  the  injury  for  which  the  action  is  brought. 
In  WinUrboUom  v.  WriglU  (10  Mees.  &  Welsh.  109),  it  was  held 
that  a  coachman,  in  the  employ  of  a  person  who  had  contracted 
to  drive  a  mail  coach  along  a  line  of  road,  could  not  maintain  an 
action  for  injuries  he  had  sustained  through  the  bi^aking  down 
of  the  coach  from  latent  defects  in  its  construction,  against  a  per- 
•on  who,  under  a  contract  with  the  postmaster  general,  had 
agreed  to  provide  the  coach  for  the  route.  The  case  under  con- 
gideration  is  in  net  respect  stronger  than  the  one  here  stated,  and 
the  principle  which  governed  in  the  decision  of  the  one  is  equally 
applicable  to  the  other.  If  such  actions  were  allowed,  the  great- 
est complexity  and  difficulty  would  arise  in  attempting  to  adjust 
the  respective  rights  and  liabilities  of  parties.  The  breaking  of 
a  chain  cable  of  a  ship,  as  was  suggested  in  Winterhotiom  v. 
Wrighty  in  consequence  of  which  the  vessel  runs  aground,  would, 
were  such  a  right  of  action  conceded,  entitle  every  person,  in- 
jured in  person  and  property  by  the. accident,  to  bring  an  action, 
not  only  against  the  manufacturers  of  the  cable,  but  against  the 
▼endors  of  the  iron.  The  only  safe  and  practical  rule  is  to  con- 
fine the  right  of  action  to  those  who  stand  in  therelulion  of  con- 
tracting parties,  or  to  cases  where  Oie  injury  is  caused  by  ilie  disre- 
gard or  neglect^  of  some  obligation  or  duty  which  the  party  causing 
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it  owes  to  the  party  injured.  Thus,  where  one  leaves  au  excava- 
tion ia  a  public  street,  at  night,  without  proper  light  or  safe- 
guards,  through  which  neglect  a  passer-bj  &lls  in  and  Breaks  his 
leg,  an  action  ^ies  against  the  party  prosecuting  the  work  at  the 
suit  of  the  party  injured,  because  he  assumes  the  obligation  to 
conduct  it  in  such  a  careful  manner  as  to  prevent  injury  to  those 
who  have,  in  common  with  himself,  a  right  to  the  free  use  of 
the  street ;  and  so  an  action  is  maintainable  against  one  who 
undertakes  a  public  duty,  by  any  one  who  suffers  injury  througli 
his  neglect  in  the  discharge  of  that  duty,  there  being  an  implied 
Dbligation  to  the  public  to  discharge  it.  But  the  manufac* 
turer  or  vendor  of  an  article  does  not  become  responsible  to 
every  one,  into  whose  hands  it  may  subsequentljr  pass,  for^*a 
pecuniary  loss  or  injury  arising  from  hUeni  defects  in  the  articll|^ 
or  its  unfitness  for  the  use  to  which  it  is  applied.  He  may  be 
responsible  to  him  for  whom  he  manufactured  it,  or  to  whom  ho 
rented  it  for  a  particular  purpose,  should  it  cause  bodily  harm 
or  injury  to  the  party  renting  it  or  his  employees,  upon  being 
applied  to  the  use  for  Avhich  it  is  intended,  but  in  such  a  case  the 
liability  of  the  manufacturer  or  vendor  is  founded  upon  the  pre- 
sumption of  fraud  arising  from  his  delivering  the  article  with 
knowledge  that  it  was  liable  to  produce  injury  from  its  unfitness 
for  the  purposes  for  which  it  was  purchased.  Such  was  the  case 
of  Levy  v.  Langridge  (2  Mees.  &  Welsh.  619 ;  4  ibid.  837),  in 
which  the  deffendant  sold  a  gun  to  the  &ther  of  the  plaintiff, 
with  knowledge  that  it  was  for  plaintiff's  use,  representing  it  to 
be  of  a  particular  manufacture,  and  to  be  a  good,  safe  and  secure 
gun,  when  in  fact  he  knew  it  to  be  otherwise.  The  gun,  upon 
being  used  by  the  plaintiff,  burst,  severely  wounding  and  maiming 
him,  and  the  action  was  held  to  be  maintainable  because  the 
plaintiff,  for  whose  use,  .as  well  as  that  of  his  father,  the  gun  waa 
bought,  was  a  party  contracting,  and  the  representations  made 
to  the  father  was  a  fraud  upon  both.  As  a  general  rule,  such 
actions  must  be  limited  to  those  between  whom  there  is  a  con- 
tract  express  or  implied,  or  where  a  public  duty  or  obligation  arises^ 
a$  ill  cases  analogous  to  tJiose  staled.    In  the  present  case,  there 
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was  no  privity  of  contract  between  Cook  aad  the  defendants. 
Their  contract  was  with  Simonson  &  Lugar.  He  was  in  the 
employ  of  the  latter.  Simonson  &  Lugar  erected  the  staging,  or 
employed  the  person  who  erected  it,  and  if  they  or  their  em- 
ployee made  use  of  a  defective  apparatus  attached  to  the  dock, 
for  the  use  of  which  Law  had  contracted  with  the  defendants, 
the  plaintifTmust  look  to  Simonson  &  Lugar.  He  can  maintain  * 
no  action  against  the  defendants. 

From  an  order  granting  a  new  trial  the  plaintiff  appealed  to 
the  general  term. 

T.  E.  TomKnsan  and  Washmgton  Irving^  for  the  appellant 
f^.  If  the  accident  occurred  through  the  carelessness  of  the 
aefendants,  it  is  no  answer  to  allege  the  carelessness  of  othera 

(a)  The  court  can  see  judicially,  without  evidence,  that  a  sta- 
ple driven  into  a  piece  of  timber  without  being  clinched,  which 
could  only  be  retained  in  its  place  by  the  cohesiveness  of  the 
wood,  and  to  which  a  rope  was  to  be  attached  to  support  in  any 
way  a  staging,  is  a  grossly  careless  and  improvident  structure ; 
the  drying  up  of  the  wood,  the  mere  oscillation  of  the  staging 
without  any  weight,  would  pull  it  out 

(6)  It  is  abundantly  in  evidence,  that  the  defendants  knew  (or, 
which  is  the  same  thing,  the  law  presumed  them  to  know)  that 
the  staples  were  unsafe,  dangerous,  and  negligently  fastened. 
This  brings  this  case  within  the  class  where  a  knowledge  of  the 
imperfection  of  an  article  and  an  appropriation  of  it  renders  the 
maker  liable. 

The  defendants  knew  that  these  staples  were  unfit,  and 
not  only  caused  them  to  be  used,  but  prevented  the  use  of 
others. 

n.  It  is  a  fundamental  principle  of  adjudication,  where  a  lo3^ 
must  fall  on  one  or  other  of  two  innocent  persons,  that  he  through 
whose  negligence  or  want  of  caution  the  injury  has  been  effected 
should  bear  the  loss.  Here  it  is  proved,  found  by  the  jury,  and 
conceded,  that  without  the  negligence  or  want  of  caution  of  the 
defendants,  this  injury  could  not  have  Veen  effected.     1  Taunt 
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76 ;  5  Barn.  &  Cress.  750 ;  Tomlin*s  Law  Dictionary,  tit.  Negli- 
gence. 

III.  This  action  is  not  founded  in  privity  of  contract,  but  on 
negligence.  It  is  an  indisputable  rule,  that  the  party  by  whose 
negligent  act  the  injury  is  done  is  liable,  and  privity  of  contract 
has  no  relation  to  it  whatever.  6  J.  II.  90 ;  1  Cow,  Treat.  847  ; 
11  Ea.n  Sep.  60 ;  6  Cow.  189 ;  9  Wend.  1 ;  IIJ.  B.  92  ;  2  Barb. 
165 ;  Uarrison  Digest,  259 ;  15  Jurist's  Ed.  Eng.  Rep.  1053 ; 
1  Carr.  &  l[arsh.  li.  64 ;  Swift's  Dig.  (Conn.)  56d ;  1  Harrison 
Digest,  1464 ;  Welsh  v.  Lawrence,  2  Chit.  Hep.  262 ;  8  Neville 
&  Perry,  239 ;  1  W.  W.  &  Hodges,  149. 

IV.  In  cases  of  latent  defects,  because  there  is  no  negli- 
gence, a  remedy  is  given  on  tlie  theory  of  contract ;  and^a 
Uiat  theory  there  must  be  privity.  Cow.  Treat.  849;  Swflfe 
Digest,  666 ;  7  Hill,  101 ;  8  Den.  357 ;  Harrison  Dig.  Sup't, 
254. 

V.  There  is  a  duty  or  obligation,  imposed  by  law  on  all,  to 
build,  work,  construct  and  provide  without  nerfligence ;  and,  if 
either  is  done  with  negligence,  the  guilty  party  is  responsible  to 
whomsoever  may  be  injured.  2  Chir.  Hep.  262;  8Nev.  &  P. 
289 ;  1  W.  W.  &  Hodges,  149;  1  Swift's  Digest  (Conn.),  53 ;  4 
Den.  464. 

VI.  The  jury  found  that,  by  i\r6  negligent  act  of  the  defend- 
ants, the  plaintiff  suffered  loss,  and  the  law  imposes  such  loss 
on  the  defendants.  See  Judge  Daly's  opinion ;  6  Eng.  Law  k 
Eq.  Eep.  849;  15  Jur.  JOIO;  2  Burr.  Law  Die,  tit.  Negligence, 
741 ;  1 II.  Bl.  158 ;  5  B.  &  C.  Ilcp.  750;  9  Wend.  1 ;  17  J.  R 
92;  Cow.  Treat  67.  -  e 

Benedict,  Burr  A  Benedict,  for  the  respondents. 

I.  The  plaintiff  has  no  right  of  action  against  the  defend- 
ants. Thoy  contracted  with  George  Law  to  raise  the  steamer 
Ohio  on  their  floating  dock,  to  enable  him  to  make  repairs. 
He  employed  Simonson  &  Lugar  to  erect  the  staging  and 
to  make  the  repairs  to  the  ship.  The  plaintiff  was  hired  by 
them  to  work  upon  the  vessel  as  a  journeyman  ship-carpenter, 
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and  went  upon  the  staging  erected  by  his  employers,  in  order 
to  work  upon  the  ship. 

(a)  The  defendants  owed  no  duty  to  him.  Winiaiotlam  v. 
Wright,  10  Mee.  &  Wels.  109 ;  PriesOey  y.Fowkr,  3  ibid.  1 ;  Quar^ 
mann  v.  Burnett,  6  ibid.  499. 

Tbe  defendants  had  no  control  over  Simonson  &  Lugar,  nor 
over  the  staging  or  standards,  &c.,  which  for  the  time  being  were 
in  the  possession  of  Law,  or  of  those  whom  he  employed.  Jlilr 
ligan  v.  Wedge,  12  A.  &  E.  737. 

II.  Tbe  motion  for  a  nonsuit,  which  was  renewed  at  the  trial 
after  the  evidence  was  closed,  ought  to  have  been  granted,  for 
the  reasons  contained  in  the  preceding  points,  and  also  because, 
u^n  tbe  evidence,  the  strength  of  the  standard  and  of  the  staple 
n^ sufficient  to  have  resisted  any  reasonable  pressure  that  could, 
if  properly  used  for  the  purpose  they  were  designed  to  fulfil, 
have  been  brought  upon  thenu 

LsTGRAHAM,  FiRST  JuDGE. — The  defendants,  being  the  owners 
of  the  Dry  Dock,  were  employed  by  the  owner  of  the  steamer 
Ohio  to  raise  her,  for  the  purpose  of  having  repairs  done  to  her. 
After  she  was  so  raised,  the  owners  employed  Simonson  &  Lugar 
to  repair  the  steamer.  Simonson  &;  Lugar  made  a  contract  with 
another  person  to  put  up  tha  staging  tor  that  purpose.  The 
plaintiGf  was  in  the  employ  of  Simonson  &  Lugar,  and  while  so 
employed  by  them  in  doing  the  repairs  upon  the  staging,  it  fell, 
and  the  plaintiff  sustained  the  injury  for  which  this  action  was 
brought.  Tbe  evidence  showed  that  the  injury  was  occasioned 
by  tbe  staples,  which  supported  the  standards  on  the  floating 
dock,  being  wrenched  from  their  places,  and  not  from  any  imper- 
fection in  the  staging.  The  standards  were  placed  there  by 
the  defendants,  and  persons  using  the  dock  were  compelled 
to  use  these  standards,  as  the  defendants  would  not  permit 
other  standards  to  be  put  up,  on  account  of  ariving  spikes  into 
the  docL 

The  jury  found  for  the  plaintiff.  The  defendants  moved  for 
a  new  trial,  which  was  granted  by  the  judge  who  tried  the  cause, 
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fipoQ  the  ground  that  the  defendants  having  hired  out  the  dock, 
they  are  not  responsible  for  any  injury  that  might  happen  to 
others  while  the  dock  was  under  the  control  of  persons  to  whom 
it  was  hired : — from  which  order  the  plaintiff  appeals. 

The  only  question  submitted  to  us  on  this  appeal  is,  whether 
the  defendants  are  responsible  for  any  injuries  sustained  by  third 
persons,  not  in  their  employ,  while  working  for  others  on  the  dock. 

That  no  action  lies  Against  the  defendants,  founded  upon  the 
contract  in  favor  of  any  other  persons  than  those  to  whom  the 
dock  was  hired,  is  conceded.  This  was  established  by  the  cases 
cited,  Winterboaomy.  Wright,  lOMee.  &.  WeK109:  Priesileyy. 
Fowler^  3  ibid.  1 ;  Quarmann  v.  Burnellf  6  ibid.  499. 

But  the  plaintiff  has  suggested  a  distinction  between  an  actipn 
upon  the  contract,  and  one  in  a  case  for  negligently  buiIdiiii|Wi 
structure  not  sufficient  for  the  purposes  for  which  it  was  hired, 
and  that,  in  such  cases,  any  one  who  sustains  injury  by  the  neg- 
ligence  may  maintain  an  action. 

There  can  be  no  doubt  of  the  general  principle,  that  where 
the  law  imposes  a  duty  on  a  man,  a  neglect  of  that  duty  exposes 
him  to  liability  to  any  one  injured  from  such  neglect.  Such  was 
the  case  of  Townsend  v.  Susqiiehannah  T.  Ch.  (6  J.  R.  90),  for  not 
building  a  bridge  sufficiently  strong.  In  Pantoti  v.  Holland  (17 
J.  E.  92),  it  was  conceded  that  the  defendant  would  be  liable 
for  injury  to  his  neighbor  in  digging,  if  guilty  of  negligence  in  so 
doing.  In  Burkk  v.  Dry  DocJc  Go,  (2  Hall,  151),  it  was  held  that 
the  defendants  were  bound  to  keep  their  dock  in  a  condition  to 
be  safely  used  for  the  purposes  for  which  it  was  intended,  by 
those  who  sliould  use  it  with  ordinary  care,  but  that  their  lia- 
bility extended  no  further.  So  in  The  Rector,  Ac.  v.  Buckhart 
(8  Hill,  198),  the  defendants  were  held  liable  for  negligence  in 
leaving  the  wall  of  their  building  standing  after  a  fire,  whereby 
the  plaintiff  was  injured.  The  same  principle  is  found  in  Begina 
V.  WatU  (1  Salk.  857),  Payne  v.  Rogers  (2  H.  Black.  849),  and 
Bush  v.  Steinman  (I  Bos.  &  Pul.  404).  The  principle  was  still 
more  extended  in  the  case  of  The  Mayor,  <fcc.,  v.  Bailey  (2  Denio^ 
433).     See,  also,  Alston  v.  Grant,  24  L.  &  E.  Rep.  122. 
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In  JSakin  v.  Brown  (1  E.  D.  Smith,  13),  it  was  said  that  tho 
owner  of  the  freehold  was  liable  for  injuries  resulting  fram  th^ 
condition  of  the  freehold  caused  by  his  negligence,  whether  in 
his  actual  occupation  or  not  It  was  urged,  upon  the  argument^ 
as  a  distinction  between  those  cases  and  the  present,  that  the  de- 
fendants are  not  responsible  to  the  plaintiff  for  the  injuries  su^ 
taincd  by  him,  because  they  had  rented  their  dock  to  third  per- 
fODS,  who  alone  )iad  the  control  and  who  alone  are  responsible 
for  the  damage  the  plaintiif  has  sustained.  Taking  this  view  of 
the  case,  and  relying  upon  the  cases  before  cited,  the  judge  at 
special  term  made  the  order  granting  a  new  trial,  which  is  now 
appealed  from. 

Upon  the  trial,  the  judge  submitted  to  the  jury  the  question 
reri^cling  the  defendants'  negligence,  and  also  whether  the  injury 
was  occasioned  by  negligence  in  the  construction  of  the  machine 
or  in  the  use  of  it ;  exempting  the  defendants  from  liability  in  the 
latter  case.  I  am  of  the  opinion  that  this  charge  was  correct,  and 
that  the  judgment  should  be  sustained.  The  case  of  10  Mee.  & 
Wels.  109,  was  to  recover  for  injuries  arising  from  latent  defects 
in  the  vehicle,  and  not  from  negligence  in  its  construction. 

The  rule  is  stated  in  the  same  opinio.i,  viz. :  "  to  confine  the 
remedy  by  action  to  those  who  stand  in  the  relation  of  the  con- 
tracting parties,  or  to  cases  where  the  injury  is  caused  by  the 
disregard  or  neglect  of  some  dbligaUon  or  duttj  tvhic/t  Uie  parijf 
causing  it  owes  to  theparii/  Vfjured"  or,  as  is  afterwards  more  fully 
stated,  ^^  where  a  public  duty  or  Mifjaiion,  arises;^*  and  that  rule^ 
I  think,  is  a  correct  one.  A  man  who  makes  a  machine,  to  ba 
hired  out  for  a  particular  purpose,  is  under  an  obligation  to  make 
such  machine  so  as  to  be  suilivjicnily  strong  to  answer  the  pur- 
pose intended. 

In  The  Mayor,  ike,  v.  CunbJ  (2  Comst.  163, 180),  Judge  Strong 
says :  "  The  court  below  based  the  responsibility  of  the  defend- 
ants on  the  general  ground,  that  where  one  party  sustains  an  in- 
jury by  the  mififeasanG^5  of  the  other,  the  sufferer  may  maintain 
an  action  for  redress  against  the  wrongdoer.  That  rule  operates 
where  the  injury  is  effected  directly  by  the  wrong,  or  where  it 


NEW  YORK— OCTOBER,  1857.  445 

Cook  V.  The  President,  Ac.,  of  The  N.  Y.  Floating  Dry  Dock  Co. 

fesults  from  tho  malconstruction  of  some  object  while  it  is  in  the 
poBsessioD^  or  under  the  control,  or  in  any  manner  used  under  the 
agency  or  instruction  of  the  party  originally  in  &u1t/' 

In  BlurU  V.  Aiken  (15  Wend.  522)  a  distinction  is  made  be 
tween  the  owner  who  uses  or  suffers  others  to  use  the  propeHy 
"Vfluch  causes  the  injury,  and  a  former  owner  who  had  been 
guilty  of  negligence  in  the  construction ;  and  in  that  case,  it  i^ 
said,  if  it  had  been  shown  that  the  defendant  had  rented  (instead 
of  sold)  the  premises,  an  action  might  be  maintained  against  him. 

In  Thomas  v.  Yiinchester  (2  Seld.  897)  a  dealer  in  drugs  was 
held  liable  to  all  persons  injured,  by  using  as  medicine  drugs 
put  up  by  him  with  a  wrong  label,  although  such  drugs  were 
not  sold  to  the  party  injured  by  the  defendant.  A  distinction 
which  I  have  above  referred  to  was  drawn  by  the  counsel,  on^e 
argument  of  that  case,  between  the  liability  as  arising  on  the 
contract  ias  claimed  in  10  Mees.  &  Welsh.  283,  and  kindred  cases 
above  referred  to,  and  that  arising  on  a  duty  imposed  by  law. 

But,  in  addition  to  the  fact  found  against  the  dcfonclants  in 
t'iis  case,  of  the  insiifriciency  of  tlic  dock  for  the  purposes  for 
wbich  it  was  used,  there  is  hero  evidence  that  the  defendants 
required  the  defective  standard  to  be  used,  and  prohibited  the 
erection  of  any  others  upon  the  dock.  This  adds  much  force 
«o  the  argument  that  the  duty  resting  on  the  defendants  was 
to  make  it  suflSciently  strong  for  the  purposes  for  which  it  was 
rented.  By  such  a  rule,  they  compelled  the  use  of  the  defective 
machine,  and  should  be  held  responsible  for  the  consequences. 
The  case  of  Godle?/  v.  Hageriy  (20  Peun.  S.  Rep.  387)  is  a  strong 
case  in  support  of  the  defendants'  liability. 

The  order  at  special  term  should  be  reversed, 

Bradt,  J. — The  defendants'  business  is  to  raise  vessels  from 
the  water  to  be  repaired,  and  to  lower  them  again  when  the  re' 
pairs  are  completed.  After  the  vessel  is  raised  on  the  defendants' 
dock,  they  charge  for  the  use  of  the  dock  a  certain  sum  per  day. 
They  hire  the  dock  to  the  owners  of  the  vessel,  or  persons  de- 
Biring  it,  for  the  purpose  of  repairing,  and  that  species  of  bailment 
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known  as  locatio  rei  is  created  The  letter  under  sucli  circum- 
stances is  understood  to  warrant  against  all  such  faults  and 
defects  as  would  entirely  prevent  the  contemplated  use  and  en- 
joyment of  the  bailment,  or  render  it  dtngerous,  "but  not  against 
thoso  which  diminish  its  convenience  and  appropriateness  for  the 
uee  designed.  Story  on  Contracts  (3d  ed.),  §  780,  citing  Story 
on  Bailments,  §  390.  The  dock  would  be  useless  for  the  pur 
pose  of  repairing  without  staging  erected  thereon.  The  defend 
ants  furnished  the  standards  to  which  the  staging  should  be 
attached,  to  the  exclusion  of  all  others.  The  design  and  object 
of  the  dock  being  for  public  use  and  the  defendants'  benefit, 
operate  as  an  invitation  to  artisans  and  laborers  to  use  it  in  the 
m^ner  devised  by  the  defendants,  and  prescribing  the  manner 
in  wi-xich  it  shall  be  used,  is  a  guaranty  to  all  who  so  use  or  em- 
ploy it,  that  it  is  suflScient  and  safe.  When  the  mechanic  is  com- 
pelled to  labor  in  situations  of  danger,  and  is  restricted  to  the 
mode  of  averting  that  danger,  the  person  so  restricting  him, 
however  remote,  should  be  responsible  for  injuries  arising  from 
the  letter's  negligence  or  carelessness.  The  defendants  must  be 
regarded  as  having  p«W/aHy  erected  the  staging^  by  supplying  and 
erecting  the  standards  to  which  it  was  attached,  and  Simonson  & 
Lugar  as  having  finished  it.  The  part  so  erected  by  the  defend- 
ants was  insufficient  and  gave  way,  and  the  plaintiflfs  injuries 
arose  from  such  insufficiency.  The  circumstance  mentione;!,  if  it 
did  not  create  a  quasi  relation  of  master  and  servant  between  the 
defendants  and  plaintiff,  at  least,  was  a  guaranty  to  the  latter  that 
the  standard  was  fit  for  the  purpose  and  safe.  If  so,  then  there 
was  an  implied  contract  between  them,  independently  of  the 
public  duty  or  obligation  imposed  by  law  on  the  defendants, 
arising  from  the  character  of  the  machine  hired. 

For  these  reasons,  in  addition  to  thos3  assigned  by  Judge 
Ingraham,  I  think  the  order  at  special  term  should  be  reversed. 

Order  granting  a  new  trial  reversed. 
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Albeet  Journeay  and  others  v.  Matthias  Brackley  and 
Stephen  A.  Utley,  assignees,  &c. 

Where  a  lease  of  land  is  made  upon  any  condition—such  as  the  payment  of  rent — 
the  condition  is  annexed  to  the  land,  and  goes  willi  it,  and  the  assignee  of  the 
lessee,  if  he  accepts  the  assignment,  takes  the  estate  subject  to  the  condition,  and 
is  liable  for  the  payment  of  the  rent  as  long  as  he  continues  assignee. 

Jl  seems  this  liability  is  at  an  end  when  he  assigns  to  another,  even  though  he  aa- 
signs  to  an  irresponsible  person  for  the  express  purpose  of  avoiding  future 
liabiliiy. 

But  there  Is  a  distinction  between  an  express  or  specific  assignment,  by  a  lessee,  of 
his  interest  in  a  lease,  and  an  assignment  made  by  him  of  nil  his  property  for  the 
benefit  of  creditors.  In  the  former  case,  the  assignee,  by  accepting  tlie  lease, 
creates  a  privity  of  estate  between  himself  and  the  lessor,  and  having  establisi|td 
that  relation,  it  is  immaterial  whether  ho  enters  upon  and  enjoys  the  land  or  not 
But  in  the  case  of  a  general  assignment  for  the  benefit  of  creditors,  although  the 
assignees  accept  the  assignment,  and  enter  upon  the  execution  of  the  trust,  wlie- 
ther  they  will  become  assignees  of  a  lease,  held  by  tlie  insolvent  at  the  time  of 
the  assignment,  is  altogether  at  their  election. 

Such  an  election  must  be  signified  by  some  unequivocal  act  Either  the  lease  must 
be  specifically  mentioned  in  the  assignment,  or  the  assignees,  after  accepting  the 
trust,  must  have  acted  in  such  a  way,  in  respect  to  the  leasehold  premises,  as  to 
show  that  they  have  electa  to  tiiko  the  interest  which  the  insolvent  before  had 
therein.  It  will  not  bo  implied  from  the  mere  acceptance  of  a  general  assign- 
ment. 

The  assignees  for  the  benefit  of  creditors  have  a  reasonable  time  to  ascertain  whe- 
ther the  lease  can  bo  made  available  to  creditors  or  not,  and  during  that  time  may 
take  such  steps  as  they  may  consider  necessary  for  the  purpose  of  making 
ths  property  productive.   Wliat  is  a  reasonable  time  for  that  purpose,  considered? 

Jl  seeins  that  the  same  principles  apply  to  executors  in  respect  to  a  decedent's  estate. 

What  facts  are  sufiicicnt  evidence  of  an  intention  on  the  part  of  the  assignees  in 
such  a  cas3  to  accept  the  lease,  considered ;  and  numerous  cases  upon  the  question 
collected  and  examined. 

J.  leased  to  T.  &  R.  a  store  for  a  term  of  years.  Pending  the  lease,  T.  k  R.  failed, 
and  made  a  general  afisignment  of  all  their  property,  including  a  stock  of  goods  in 
the  store,  to  B.  &  U^  who  took  possession,  notified  J.  that  they  did  not  intend  to 
take  the  Imildinjr,  and  would  have  nothing  to  do  with  the  lease ;  but  remained 
there  for  thirty-six  days,  selling  the  insolvent  assignor's  stock,  part  of  it  nt  pri- 
vate sale,  and  part  of  it  at  auction.  At  the  end  of  that  time,  and  before  the  quar- 
ter's rent  became  due,  they  vacated  the  premises,  and  J.  re!ri<>k  possession  anu 
collected  rent  from  some  under-tenants  of  T.  Sn  R.,  occupying  a  part  of  the  de- 
mised premises.    Held — 
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L  That  these  facts  did  not  show  an  election  on  the  part  or  B.  ft  IT.  to  beooow 
assignees  of  the  lease,  go  as  to  render  them  Iia.ble  for  rent  Such  an  entrj  upon 
the  demised  premises  for  the  purpose  of  disposing  of  the  insolveni's  effects,  ae- 
complished  in  an  expeditious  and  summary  manner,  is  no  evidence  of  an  election 
on  their  part  to  accept  and  make  use  of  tlie  lease.     , 

II.  That  no  action  could  be  maintained  against  tliem  on  these  ftcts  for  use  and  oocu* 
pation.  The  leasehold  estate  remained  in  T.  k  R.,  the  insolvent  assignees.  The 
privity  of  estate  had  never  been  changed ;  and  T.  k  E.  were  in  legal  possession 
under  a  valid  subsisting  lease,  the  occupation  of  B.  &  U.  being  solely  by  their 
permission  and^autliority. 

A  contract  between  the  parties,  either  express  or  implit^d,  is  essential  to  maintain 
the  action  for  use  and  occupation ;  and  there  can  be  no  implied  contract  between 
the  owner  and  the  occupant,  where  a  lease  from  the  owner  to  a  third  party  is 
shown  to  be  outstanding.  Unless  the  occupant  is  the  assignee  under  tliat  lease, 
there  is  neither  privity  of  estate  nor  of  contract  to  support  an  action  against  him 
'  the  owner,  for  rent. 

Marine  Court,  at  general  term,  should  not  reverse  a  judgment  appealed  from, 
and  order  final  judgment  in  favor  of  tlio  appellant,  where  it  appears,  or  may 
reasonably  be  presumed  from  tlie  case  presented,  or  the  nature  of  the  controversy, 
that  upon  a  new  trial  additional  facts  might  be  establislied  sufficient  to  charge  the 
appellant  with  liability  in  the  action. 

In  sudi  a  case,  on  reversmg  a  judgment  iu  favor  of  the  plaintiff,  a  new  trial  should 
be  awarded.(a) 

Appeal  by  plaintiffs  from  a  judgment  of  the  Marine  Court 
at  general  term.  ITiis  was  an  action  for  rent.  The  plaintiflfe,  in 
January,  1854,  executed  to  the  firm  of  Thompson  &  Eoesler  a 
lease  of  the  store  No.  14  Maiden  Lane,  for  two  years  and  two 
month.«,  from  the  first  of  March,  1854.  The  rent  was  $7,500  per 
annum,  and  was  payable  on  the  first  days  of  May,  August,  No- 
vember, and  February,  in  each  year.  By  the  terms  of  the  lease, 
Thompson  &  Eoesler  were  at  liberty  to  relet  the  premises  with- 
out the  consent  of  the  lessors.  It  was  also  provided,  that  if  the 
premises,  or  any  part  of  them,  should  become  vacant  during  the 
term,  the  lessors  (the  present  plaintifis)  might  re-enter  and  rolct 
tlie  same  as  the  agents  of  the  lessees,  appropriating  the  amount 
received,  first  to  the  costs,  secondly  to  the  rent  due,  and  paying 
the  balance  to  the   lessees.    Under  this  lease  Thompson  & 

(a)  See  GriJUn  v.  Marquardl,  17  N.  Y.  Rep.  (3  Smith)  28;  Bwe  v.  JuUen,  17 
How.  Pr.  R.  33S. 
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Boeder  entered  tlie  store,  and  relet  the  basement  and  lofts  at 
$3,200  per  annum,  leaving  their  rental  $1,300  per  annum,  or  by 
the  quarter  $1,075. 

Oq  the  18th  day  of  August,  1854,  Thompson  &  Rcesler  failed, 
and  made  a  general  asvsignment  for  the  benefit  of  creditors,  to  the 
defendants.  At  the  time  of  the  assignment  thej  had  on  hand  in 
the  store  a  large  quantity  of  furs,  which  were  part  of  the  assigned 
property.  The  defendants  took  possession  of  the  store,  taking 
the  keys  from  tlie  assignors,  put  in  a  salesman,  who  sold  some 
.of  the  stock  at  retail,  put  up  a  bill,  *' selling  out  by  order  of  as- 
cignees,"  and,  on  the  8th  of  September,  sold  a  part  of  the  goods 
on  the  prenrlses  by  auction.  An  injunction  having  been  served 
lupon  them,  forbidding  them  from  making  any  further  dispositi^ 
of  the  property,  the  auction  was  postponed  before  the  goods  wew 
all  sold ;  but,  on  the  20th  of  September,  the  injunction  having 
been  in  the  mean  time  removed,  the  remainder  of  the  goods  were 
sold  at  auction,  and  thereupon  the  defendants  surrendered  the 
premises  to  the  plaintiffs. 

Prior  to  this  time,  and  shortly  after  the  assignment,  the  de- 
fendants notified  the  plaintiffs  that  they  did  not  intend  to  take 
the  building,  and  wpuld  have  nothing  to  do  with  the  lease,  and 
€hould  get  the  goods  out  as  soon  as  possible.  The  plaintiffs* 
thereupon  notified  the  under-tenants  of  Thompson  &  Roesler  not 
to  pay  rent  to  any  person  but  themselves,  and  on  the  1st  of  No- 
'  vember  collected  the  rent  of  them,  agreeing  to  hold  tliem  harm* 
less  against  any  other  persons  claiming  the  same. 

This  action  was  brought  to  recover  rent  of  the  defendants  for 
the  thirty-two  days  (from  the  18Lh  of  August  to  the  20th  of  Sep- 
tember) during  which  they  occupied  the  store.  The  justice  be- 
fore whom  the  cause  was  tried  gave  judgment  for  the  plaintifl&w 
On  appeal  to  the  general  term  of  the  Marine  Court  that  judg- 
ment was  reversed,  and  judgment  was  ordered  for  the  defendants. 
The  plaintiff  appealed  to  this  court. 

J.  2>.  and  7!  B.  Sherwoody  for  the  appellants,  contended  that 
the  defendants  were  liable  for  the  rent  as  fixed  by  the  lea^e. 
Vol,  L  29 
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I.  As  assignees  of  the  le8?ees.    * 

II.  For  use  and  occupation. 

III.  Under  the  clause  in  the  assignment  requiring  them  to 
pay,  first,  the  charges  of  executing  the  trust 

To  the  first  point  they  cited  Armstronfj  v.  Wheeler^  9  Cow.  88; 
Provost  V.  Calder,  2  Wendell,  517;  Williams  v.  Woodward^  ibid. 
487 ;  Walter  v.  Ourlys,  14  ibid.  63  ;  Acher  v.  WiOienll,  4  Hill, 
112;  Van  Rensselaer  v.  Gallup^  5  Denio,  454;  Van  liensselaer 
V.  Bradley,  8  ibid.  135 ;  Gravet  v.  Porter,  11  Barb.  S.  C.  R  59?; 
Durand  v.  Wyman,  2  Sandf.  597 ;  iloJjTut  v.  SmM,  4  Com.  126; 
ifuir  V.  GUnsman,  Superior  Court  general  term,  January,  1856, 
Ms. ;  Benson  v.  Boivles,  8  Wend.  175 ;  Jachson  v.  Miller,  6  ibii 
4^8 ;  Coles  v.  Marquand,  2  Hill,  447 ;  4  Kent's  Com..  96 ;  Arch. 
Land.  &  Ten.  69,  70. 

In  support  of  the  second  proposition,  they  cited  4  Kent's  Com. 
96;  Arch.  Land.  &  Ten.  140;  1  Adol.  &  Ellis,  N.  S.  850. 

Iladley,  Sterling  and  Thayer,  for  the  respondents.  *• 

I.  Whether  a  lease  is  to  be  deemed  property,  so  as  to  pass 
under  a  general  assignment  of  the  lessee's  property  for  the  bene- 
fit of  creditors,  depends  upon  the  election  of  the  assignees,  ifar' 
tin  V.  Black,  9  Paige  R.  641 ;  Carter  v.  Haimnell,  12  Barb.  S.  C. 
R.  253. 

IL  The  defendants  are  not  liable,  for  by  the  terms  of  the  lease 
no  rent  became  due  during  their  occupancy.  Child  v.  Clark,  3 
Barb.  Ch.  R  52;  Armstrong  v.  Wheeler,  9  Cow.  R  .^8. 

III.  The  conduct  of  the  plaintiffs,  in  forbidding  Thompson  & 
Rocsler's  tenants  to  pay  rent  to  them  or  their  assignees,  and  in 
subsequently  collecting  the  rent  from  them,  was  an  eviction,  and 
would  discharge  the  defendant**,  if  otherwise  liable. 

IV.  The  defendants  are  not  liable  for  use  and  occupation,  for 
the  reason  that,  at  the  time  of  their  occupnncv,  tho  loose  to 
Thompson  &  R6esler  was  still  outstanding  and  unsurrendered. 

Daly,  J. — The  law,  in  respect  to  the  liability  of  the  assignee 
of  a  less2c  for  rent  reserved  by  the  Icass,  is  well  settle  J.     Where 
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a  lease  of  land  is  made  upon  any  condition,  such  as  the  payment 
of  rent,  the  condition  is  annexed  to  the  laud,  and  goes  with  it,  and 
the  assignee  of  the  lessee,  if  he  accepts  the  assignment,  takes  the 
estate  subject  to  the  condition,  and  is  liable  for  the  payment  of 
the  rent,  as  long  as  he  continues  assignee.  Thus,  it  is  said,  in 
Walker's  case  (S  Coke,  2^  J),  "  if  the  lessee  grant  over  all  his 
interest,  the  lessor  may  have  an  action  of  debt  against  the  as- 
signee, with  whom  there  was  no  contract  by  deed,  forasmuch  as 
the  rent  issues  out  of  the  land,  the  assignee  who  hath  the  land, 
and  is  privy  in  estate,  is  debtor  in  respect  to  the  land."  Where 
the  assignee  accepts  the  assignment,  the  privity  of  estate  which 
existed  between  lessor  and  lessee  is  gone,  and  a  privity  of  estate 
arises  between  the  lessor  and  the  assignee.  Copeland  v.  Slephem^ 
1  Barn.  &  Aid.  598.  A  privity  of  estate  is  created  by  the  demisie 
between  the  lessor  and  lessee,  that  is,  a  mutuality  of  obligation 
and  interest  in  connection  with  the  estate,  and  though  lessor  and 
lessee  should  both  assign,  this  privity  continues  between  their 
respfective  assignees ;  as  privity  of  estate  always  exists,  as  long 
as  the  term  continues  between  the  party  who  has  the  right  to  en- 
joy the  estate,  and  the  one  entitled  to  the  rent  or  to  the  perform- 
ance of  the  conditions  upon  which  it  is  to  be  enjo3'ed.  In  virtue  of 
this  privity,  the  assignee  was  always  chargeable  in  an  action  of 
debt,  at  the  suit  of  the  lessor,  for  the  rent  which  became  due, 
while  the  privity  of  estate  between  them  continued  (Litt.  §§  460, 
461 ;  JSark  v.  Dormer,  1  Show,  187 ;  3  Mod.  337 ;  Ql'jver  v.  Cope^ 
4  ibid.  81 ;  Thursbj/  v.  Plant,  1  Wm.  Saunrl.  241,  a,  and  note  5 ; 
CJomyn  Land.  &  Ten.  400 ;  Archbold  Land.  &  Ten.  70),  or,  if  the 
demise  was  by  deed,  and  it  contained  a  covenant  by  the  lessee 
to  pay  the  rent,  the  lessor  might,  by  the  statute  of  ,82  Henry 
VIII,  c.  34,  sue  the  assignee  of  the  lessee  upon  the  covenant,  as 
it  is  a  covenant  running  with  the  land.  Bretl  v.  Camherland^ 
Cro.  Jac.  521 ;  Parlcer  v.  Wehh,  3  Snlk.  5;  Palmer  v.  Edward^ 
Doug.  187;  Walker  v.  Reeves,  ibid.  461 ;  WM  v.  Russell,  3  'IL 
R.  400 ;  Walton  v.  Cronhj,  14  Wend.  64.  With  us,  the  distinc- 
tion between  debt  and  covenant  no  longer  exists,  but  the  ground 
Olfaction  is  the  general  liability  of  the  assignee,  if  he  accepts  tHe 
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iftsBigamont,  and  it  is  immaterial  whether  he  enteiB  ^pon  ihe 

(kcd  or  not.    JSaker  v.  Gosling^  4  Moore  &  Scott,  539.    If  the 

'•fisignment  is  made  to  him  and  he  accepts  it,  for  a  convejaDoo 

«can  be  forced  upon  no  man,  his  liability  is  fixed,  and  continues 

•as  long  as  the  term  or  estate  remains  in  him.    This  liability  is 

Mt  an  end  when  he  assigns  to  another,  even  though  he  assign  to 

jin  irresponsible  person,  for  the  express  purpose  of  getting  rid  of 

Jiis  liability,  as  was  the  case  in  LeJceuxy.  Nash  (2  Str.  1221) ;  but 

as  long  as  he  stands  in  the  legal  relation  of  assignee,  the  estate 

is  in  him,  and  he  is  bound  to  the  lessor  for  the  payment  of  rent, 

•falling  due  after  he  became  assiguee,  or  which  may  become  doe 

vhile  he  stands  in  that  relation.     Taylor  v.  Slium,  1  Bos.  &  Pal. 

'^i ;  Paul  V.  Nurse,  8  Barn.  &  Ores.  486  ;  Armstrong  v.  irAcefer, 

0  Cow.  90 ;  Harmen  v.  Edwards,  18  Penn.  9 ;  Oraves  v.  Port^  U 

Barb.  592. 

But  there  is  a  distinction  between  an  express  or  specific asaign- 
>'ment  by  a  lessee  of  all  his  interest  in  a  lease,  and  a  general 
-a/ssignment  made  by  him  of  all  his  property  for  the  benefit  .of 
creditors.    In  the  first  cose,  the  assignee,  b\'  accepting  the  lease, 
creates  a  privity  of  estate  between  himself  an.d  the  lessor,  and 
having   established  that  relation,  it  is  immaterial  whether  he 
tenters  and  enjo3^s  the  land  or  not ;  but  in  a  general  assignment 
for  the  benefit  of  creditors,  the  assignees  may  accept  the  assign 
noaent,  and. enter  upon  the  execution  of  the  trust,  but  whether 
4hej  will  become  assignees  of  a  lease,  held  by  the  insolvent  at 
the  lime  of  the  assignment,  is  altogether  ^  their  el3ction,  and 
•that  election  must  be  signified  by  some  unequivocal  act.    It 
must  be  an  act  denoting  an  intention  on  their  part  to  avail  and 
^possess  themselves  of  the  beneficial  interest  which  the  insolvent 
lessee  had  in  the  lease.    Where  a  lease  is  expressly  or  specific- 
ally assigned,  the  assignee,  by  accepting  the  assignment^  indi- 
cates his  intention  to  accept  the  leasehold  estate,  with  all  the 
conditions  to  which  it  is  subject.    But  in  an  assignment  for  the 
'.benefit  cf  creditors,  nothing  more  is  indicated  but  the  acceptance 
£4xf  a  trust,  to  execute  which,  it  may  or  may  not  be  necesaa:gr 
#£>r.the  assignee  to  possess  himself  of  a  leasehold  interest  exist- 
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ing  iu  tbe  insolvent  assignor.  The  object  of  a  general  assigiv 
ment,  for  the  benefit  of  creditors,  is,  to  transfer  to  the  assigneM 
all  the  property  of  the  insolvent,  which  may  be  made  avaUabto 
for  the  payment  of  his  debts;  and  a  term  of  years  in  land,  bar^ 
thened  with  the  payment  of  rents,  or  the  performance  of  other 
condiiions,  may  be  an  interest  of  no  value : — ^that  would  yield 
nothing  for  the  purpose  of  the  trust.  To  take  it,  and  assume  all 
the  liabilities  incident  to  its  possession,  might  be  to  impose  i| 
charge  upon  the  assigned  estate,  which,  instead  of  being  a  bene* 
fit,  might  diminish  the  amount  to  which  the  creditors  would 
otherwise  be  entitled.  It  is  not  to  be  presumed,  therefore,  that 
an  assignee,  for  the  benefit  of  creditors,  takes,  in  his  representa- 
tive character,  property  of  this  description,  and  charges  himsdf 
or  the  assigned  estate  with  all  the  conditions  attached  to  it^flD 
consequence  of  becoming  such  assignee.  Something  more  im 
required.  The  lease  must  either  be  specifically  mentioned  irk 
the  assignment,  or,  after  accepting  the  trust,  the  assignee  must 
have  acted  in  such  a  way,  in  respect  to  the  leasehold  premises^ 
as  to  show  that  he  has  elected  to  take  the  interest  which  the 
insolvent  lessee  had  in  them.  ^ 

This  distinction,  between  the  liability  of  a  specific  assignee  of 
a  lease  and  an  assignee  for  the  benefit  of  creditors,  appears  tQ 
have  been  first  pointed  out  by  Lord  Kenyon,  in  BourdiUon  ▼. 
DaUoriy  1  Espin.  234.  "  The  assignees,"  ho  says,  "  certainly  tak^ 
this  term  under  the  assignment,  but  if  it  be  what  the  civil  law 
calls  ^damnosa  hereditas^^  an  interest  producing  nothing  to  tho 
bankrupt's  estate,  they  may  abandon  it"  Afterward?,  Lord  Ellen- 
borough,  in  TSirner  v.  Richardson  (7  East,  335),  referred  to  thit 
decision  of  Lord  Kenyon,  and  said,  that  "the  assignees  of  a 
bankrupt  are  not  bound  to  take  property  of  the  bankrupt,  which, 
so  far  from  being  valuable,  would  be  a  charge  to  the  creditorSi 
but  they  may  make  their  election  ;  if,  however,  they  do  elect  t^ 
take  the  property,  they  cannot  afterwards  renounce  it."  But 
the  point  came  up  for  more  mature  consideration  in  Oopeland  y. 
Stephens  (1  Barn.  &  Aid.  594),  and  it  was  distinctly  determined, 
that  the  general  assignment  of  a  bankrupt's  personal  estate,  un« 
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der  his  commission,  does  not  vest  a  term  of  years  in  the  assigneeSj 
unless  they  do  some  act  to  manifest  their  assent  to  the  assign- 
ment, as  it  regards  the  term  and  their  acceptance  of  the  estate. 
Three  points  were  considered  by  Lord  EUenborough,  in  deliver- 
ing the  judgment  of  the  oo\iTt  i  first,  whether  the  interest  of  the 
bankrupt,  as  lessee,  passed  immediately  to  the  assignees,  defeasi- 
ble upon  their  actual  refusal  to  accept  it ;  secondly/,  whether  it 
passed  immediately  to  them,  defeasible  upon  their  neglect  or 
forbearance  to  do  some  act  manifesting  their  acceptance ;  or, 
ihirdly^  whether  its  effect  was  suspended  until  their  acceptance. 
The  two  first  propositions  were  answered  in  the  negative,  and 
it  was  held,  that  the  estate  remains  in  the  bankrupt,  until  ac- 
^toptanccvby  the  assignees,  subject  to  their  right  to  have  the  land 
Ky*  their  acceptance  of  the  assignment,  and  thereby  to  give  effect 
to  the  deed,  and  vest  the  estate  in  themselves.  The  assignment 
in  this  case  was  under  the  bankrupt  and  insolvent  debtor  s  act^ 
and  the  assignees,  like  receivers,  were  officers  of  the  court ;  but 
it  was  held  in  Carler  v.  Warne  (4  Car.  &  Pay.  191),  and  in  Pi-ciUv. 
Leaven  (1  Miles  [Penn.],  358),  that  there  is  no  difference,  in  this 
respect^  between  assignees  under  a  voluntary  assignment  by  a 
debtor  and  assignees  or  trustees  appointed  under  insolvent  or 
bankrupt  acts.  The  doctrine  of  Copeland  v.  Stephens  and  the 
law  as  above  laid  down  have  been  recognized  in  numerous  cases, 
and  may  now  be  regarded  as  firmly  established.  Thomas  v. 
PembertoTif  7  Taun.  206 ;  Hastings  v.  Wilson,  1  Holt,  290;  Page 
T.  Godden,  2  Starkie,  309  ;  Hill  v.  Dobie,  8  Taun.  325 ;  Lindsey 
V,  Limbert,  2  Car.  &  Pay.  526 ;  12  Moore,  209  ;  Carter  v.  lKa?7ie, 
4  Car.  &  Pay.  191 ;  Clark  v.  Hume,  Ry.  &  Moo.  207 ;  Martin  v. 
Blade,  9  Paige,  641 ;  Carter  v.  Hammett,  12  Barb.  253 ;  PraU  v. 
Leaven,  1  Miles,  358. 

The  same  principle,  in  effect,  has  been  recognized  in  the  case 
of  executors.  ^  Where  they  have  no  assets,  they  are  not  liable 
to  the  lessor,  though  they  have  taken  possession  of  leasehold 
premises  for  the  purpose  of  letting  them,  if  the  possession  has 
been  productive  of  no  profit,  and  they  have,  after  keeping  it  a 
reasonable  time  for  that  purpose,  offered  to  surrender  it  to  die 
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lessor.  Remnant  v.  Bainbridge^  8  Taun.  191 ;  Wilkinsons.  Can-' 
ard,  8  Anst  909 ;  Reid  v.  Lord  Tenderden,  Tyrwh.  118,  120 ;  2 
Wms.  on  Execut.  1493,  and  has  also  been  recognized  ia  the 
case  of  receivers,  Martin  y.  Black,  9  Paige,  641. 

In  Carter  v.  Warne,  supra,  and  Lindsey  v.  Limbertj  supra,  it  was 
held,  that  the  assignees  have  a  reasonable  time  to  ascertain  if  the 
lease  can  be  made  available  for  the  benefit  of  creditors  or  not, 
and  during  that  time  may  take  such  steps  as  they  may  think 
necessary  for  the  purpose  of  trying  to  make  the  property  pro- 
ductive. They  may  offer  the  premises  for  sale  {Hasting  v. 
Wilsonj  and  Turner'  v.  Ridiardson,  supra),  or  put  an  agent  in 
possession  for  the  purpose  of  letting  them  {Lindsey  v.  Limbert^ 
12  Moore,  209),  or  they  may  go  themselves,  or  place  pers(j^ 
temporarily  upon  th&  premises  to  take  charge  of  the  goods  of 
the  insolvent,  and  dispose  of  them  there  {How  v.  KenneU,  3 
Adol.  &  Ellis,  659),  and  may  even  release  an  under-tenant,  if/ 
within-  a  reasonable  time,  they  notify  the  lessor  that  they  do 
not  intend  to  accept  {Hill  v.  Ddbie,  supra),  without  assuming  tho 
character  of  assignees,  or  charging  themselves  or  the  assigned 
estate  with  the  payment  of  rent. 

But,  assuming  the  management  of  a  farm  {Thomas  v.  Pember* 
ion,  supra),  or  selling  the  leasehold  interest  at  auction  and  receiv- 
ing a  deposit  on  the  sale,  and  then  neglecting  to  enforce  the  con- 
tract against  the  purchaser  {Hastings  v.  Wilsori,  supra),  or  exe- 
cuting an  assignment  of  the  lease  to  another  {Page  v.  Godden,  su* 
pra),  or  entering  for  the  purpose  of  disposing  of  the  insolvent's 
effects,  and  so  using  or  occupying  the  premises  as  to  diminish 
their  value,  and  dealing  with  the  premises  as  if  they  were  their 
own  {Carter  v.  Warne,  supra),  or  carrying  on  the  trade  of  the 
insolvent  the  same  as  before,  for  the  benefit  of  creditors  {Clark  v. 
Hume),  have  been  held  to  be  acts  showing  an  election  to  take 
the  term  and  assume  the  legal  relation  of  assignees  of  the  lease. 

I  should  not  have  felt  it  necessary  to  have  gone  so  minutely 
into  the  examination  of  this  question  upon  the  authorities,  but 
.for  a  recent  decision  of  the  Superior  Court  {ifuir  v.  Qlinsman^  > 
Jan.  General  Term,  1856),  in  which  an  assignee  for  the  benefit 
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ef  creditors,  who  went  into  possession  of  leasehold  premises  ot 
of  the  insolvent  towards  the  end  of  a  quarter,  and  remained  in 
possession  for  a  few  days  after  it  terminated,  was  held  responsi- 
ble to  the  lessor,  as  assignee  of  the  lease,  for  the  whole  quarter's 
rent.  That  case  differed  from  the  present  in  two  respects.  The 
assignee  there  was  in  possession  when  the  quarter's  rent  fell  due,  ^ 
which  was  not  the  case  here ;  and  the  action  there  appears  to  * 
have  been  an  equitable  action,  for  a  decree  that  the  assignee  pay 
the  quarter's  rent  out  of  funds  of  the  insolvent,  adjudged  to  be 
in  his  hands;  whereas  no  such  judgment  was  given  here,  nor 
had  the  Marine  Court  the  power  to  render  such  a  judgment.  It 
may  have  been,  moreover,  that  there  were  facts  in  that  case 
Apwing  an  election  on  the  part  of  the  assignee  to  accept  the 
i^ise,  or,  by  the  nature  of  the  trust  created,  the  assignee  may 
have  been  chargeable  in  equity  for  neglecting  to  apply  assets  in 
his  hands  to  the  payment  of  the  rent  But,  from  the  opinion  of 
the  court,  which  was  ddiyered  by  Mr.  Justice  Hoffman,  the  de- 
eision  was  not  put  upon  any  such  ground ;  and  the  liability  of 
fhe  defendant  was  deduced  from  the  fact  that  he  was  an  a^ignee 
for  the  benefit  of  creditors.  He  was  held,  by  virtue  of  that  rela- 
tion, to  be  in  privity  of  estate  with  the  lessor,  and  his  neglect  to 
pay  the  rent  was  treated  as  a  breach  of  the  covenants  contained 
in  the  lease.  The  distinction  between  an  express  or  specific 
assignee  of  a  lease  and  an  assignee  for  the  benefit  of  creditors  was 
not  noticed,  nor  the  numerous  authorities  establishing  that  dis- 
tinction referred  to  or  considered.  It  is  obvious  that  Mr.  Jus* 
tice  Hoffman  did  not  consider  that  there  was  any  difference,  as 
all  the  cases  referred  to  by  him,  with  one  exception  {Morris  v. 
Parker^  1  Ashmead,  187),  in  which  this  question  was  not  before 
the  court  or  passed  upon,  are  all  cases  relating  to  express  or  spe- 
cific assignment  of  leases,  disconnected  with  any  trust  or  other 
obligation  on  the  part  of  the  assignee,  except  that  derived  from 
the  acceptance  of  a  direct  assignment  of  a  lease.  If  I  understand 
this  case  as  determining  that  an  assignee  for  the  benefit  of  cred- 
itors, is,  by  merely  becoming  such  assignee,  in  privity  of  estate  . 
wtth  the  lessor  of  the  insolvent  lessee,  and  chargeable  with  the 
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performance  of  all  covenants  contained  in  the  lease  while  he  con- 
tinues such  assignee,  then,  with  all  possible  respect  for  the  emi- 
nent tribunal  by  which  that  judgment  was  rendered,  I  am  con- 
strained to  say  that  it  is  in  conflict  with  the  uniform  course  of 
judicial  decision  in  this  country  and  in  England.  Such  would 
certainly  seem  to  be  the  opinion  of  Mr.  Justice  Hoffman ;  and,  if 
the  court  agreed  with  him,  I  cannot  concur  in  the  correctness  of 
the  judgment 

In  the  case  before  us,  the  assignment  to  the  defendants  was 
made  on  the  18tli  of  Aug.,  1854,  and  on  the  evening  of  that  day 
the  keys  of  the  store  occupied  by  the  insolvent  we're  delivered  to 
the  assignees.  Immediately  after  they  took  an  inventory;  the 
goods  were  got  ready  for  auction ;  they  dismissed  the  salesnai^ 
but  continued  to  sell  goods  as  customers  came  in,  and  a  nof^ 
was  postc»d  up  on  the  outside  of  the  building,  "  Selling  off  by 
order  of  the  assignees."  On  the  8th  of  September  a  portion  of 
the  goods  were  sent  to  auction.  On  the  9th  of  September  an 
injunction  was  served  upon  the  defendants,  restraining  them  from 
selling  the  goods,  which  was  dissolved  on  the  19th,  and  the  day 
following,  the  residue  of  goods  were  sent  to  auction ;  and  on  thd 
23d,  before  the  quarter's  rent  was  due  by  the  lease,  the  defend- 
ants vacated  the  premises.  Soon  after  the  assignment,  and  be- 
fore the  injunction,  one  of  the  defendants  told  one  of  the  plain- 
tiffs that  they  did  not  intend  to  take  the  building,  and  would 
Lave  nothing  to  do  with  the  lease ;  that  they  "  would  occupy 
the  building  no  longer  than  they  could  help ;  would  get  the 
goods  right  out,  and  close  the  business  as  soon  as  possible ;"  and, 
before  the  quarter  fell  due,  one  of  the  plaintifl&  told  one  of  the 
under-tenants  not  to  pay  rent  to  Thompson  &  Roesler,  the  in- 
solvent assignors ;  and  the  plaintiffs  collected  the  quarter's  rent 
when  it  fell  due,  on  the  1st  of  Nov.,  from  two  of  the  under-ten- 
ants, and  entered  into  an  agreement,  in  writing,  with  each  of  them, 
to  keep  them  iu  peaceable  occupation  until  the  first  of  May  fol- 
lowing, upon  their  paying  their  rent  to  the  plaintiffs,  and  also 
to  save  them  harmless  against  any  one  claiming  rent  from  them. 

There  is  nothing  in  this  state  of  facts  to  show  an  election,  on 
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the  part  of  the  defendants,  to  become  assignees  of  the  lease.  In 
HiU  V.  Dobie^  supra,  the  assignees  did  much  more  to  signifj 
their  acceptance  of  the  lease.  They  released  an  under-tenant 
from  all  liability  under  it^  before  notifying  the  lessors  of  their 
intention  not  to  accept.  It  was  contended  that,  by  so  doing, 
they  had  exercised  dominion  over  the  property ;  but  having 
notified  the  lessons  within  a  reasonable  time,  that  is,  a  month  after 
the  assignment,  that  they  did  not  accept,  it  was  held  that  they 
were  not  liable  as  assignees.  In  Wheeler  v.  Bramah  (3  Campb. 
840)  the  assignees  left  the  bankrupt's  eflfects  upon  the  premises 
nearly  a  year,  and,  for  the  purpose  of  preventing  a  distress,  they 
paid  the  rent  in  arrear  for  three  quarters,  when  it  was  agreed 
b^ween  them  and  the  landlord  that  the  lease  should  be  put  up 
tdhuction,  to  see  if  it  was  worth  anything ;  the  assignees  declar- 
ing that,  otherwise,  it  was  not  their  intention  to  take  the  premi- 
ses. The  bankrupt's  effects  were  sold  at  auction  upon  the  premi- 
ses, and  at  the  same  time  the  lease  was  put  up,  but  there  were  no 
bidders;  and  it  was  held  that  the  defendants  had  not  made 
themselves  assignees  of  the  term.  In  How  v.  Kennett  (3  Adol. 
&  Ellis,  659)  the  assignees  put  in  a  shopman,  who  carried  on  the 
business,  accounting  to  them  for  a  .week ;  the  shop  was  shut, 
though  the  man  slept  at  the  house,  for  the  purpose  of  taking 
care  of  the  goods^  for  five  or  six  weeks,  when  the  property  re- 
maining on  the  premises  was  sold  at  auction,  by  the  order  of  the 
assignees;  and  it  was  held  that  the  entry  of  the  assignees  was 
merely  for  the  purpose  of  selling  the  insolvent's  goods,  and  was 
not  such  a  possession  as  would  constitute  a  tenancy,  and  render 
them  liable  to  the  landlord  in  an  action  for  use  and  occupation. 
Pratt  V.  Leaven  (1  Miles  [Penn.],  358)  was  a  case  more  nearly 
resembling  the  one  under  consideration.  Thei'e  the  assignees, 
under  a  voluntary  assignment  for  the  benefit  of  creditors,  contain- 
ing no  notice  of  the  lease,  took  possession  of  the  goods  in  a  store, 
which,  as  in  this  case,  was  part  of  the  demised  premises,  the  key  of 
which  they  took.  They  took  an  inventory  of  the  goods,  and, 
eleven  davs  after  the  assignment,  when  the  quarter's  rent  was 
more  than  half  expired,  they  made  a  public  sale  of  the  goods 
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ttpjon  the  premises.  About  a  montli  after,  on  the  daj  when  the 
quarter's  rent. fell  due,  they  paid  the  rent  of  that  quarter  to  the 
lessor,  and  tendered  him  the  key,  which  he  refused  to  accept* 
He  brought  an  action  against  them  for  the  rent  subsequently 
accruing ;  but  the  defendants  had  judgment,  the  court  being  of 
opinion  that  they  were  not  liable  as  assignees  of  the  lease.  The 
delivery  of  the  key  was  regarded  as  a  mere  symbol  of  the  pos- 
session, and  a  giving  of  the  control  of  the  goods  in  the  store  only. 
The  court  said  that  the  taking  of  the  inventory  and  the  public 
sale  of  the  goods  on  the  premises  were  not  an  entering  into  thd 
premises  demised,  so  as  to  bind  the  defendapts  as  assignees  of  the 
lease ;  and  that,  as  the  payment  of  the  quarter's  rent  was  accom- 
panied with  a  tender  of  the  key,  and  a  statement  on  the  piirt 
of  the  assignees  that  they  had  made  no  other  use  of  the  prem  j|§g 
than  to  make  a  public  sale  of  the  goods,  it  could  not  be  deemed 
as  an  implied  election  to  take  the  lease  under  the  assignment ; 
nor  could  the  assignees  in  any  way  be  held  responsible  for  any 
rent  which  accrued  subsequently. 

Upon  these  authorities,  I  think  it  is  very  clear  that  the  defend- 
ants did  nothing  to  show  that  it  was  their  intention  to  become 
assignees  of  the  lease.  Their  entry  upon  the  premises  was  for 
the  temporary  purpose  of  disposing  of  the  insolvent's  effects,  and 
they  did  so  in  an  expeditious  and  summary  manner.  They  noti- 
fied the  plaintiff  within  twenty  days  after  the  assignment,  that 
they  would  have  nothing  to  do  with  the  lease,  and  informed 
them  for  what  purpose  they  had  gone  upon  the  premises ;  and 
that  the*  plaintiffs  did  not  regard  or  treat  them  as  assignees  of 
the  lease,  or  as  having  succeeded  to  the  rights  and  interests  of 
the  lessees,  is  evident  from  their  notifying  the  under-tenants  not 
to  pay  rent  to  the  lessees,  collecting  rent  from  the  under-tenants, 
and  entering  into  the  agreement  to  save  them  hannless.  I  can 
see  nothing  in  the  defendants'  acts  to  charge  them  as  assignees  of 
the  lease,  or  to  make  them  responsible  for  the  performance  of 
the  covenants  contained  in  it  It  has  been  held  that  where  one, 
not  tlie  lessee,  is  in  possession  of  leasehold  premises,  it  will  be 
presumed  that  he  is  in  as  ajssignee  of  the  original  tenant    Dttr 
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rand  v.  Wyman,  2  Sandf.  S.  G  598.  If  the  defendants  could  be 
r^arded  in  possession  at  all,  wbich  I  very  much  doubt,  as  the 
lessees  continued  in  the  store  as  long  as  the  defendants  were 
there,  assisting  in  getting  the  goods  ready  for  auction,  tliis  pre* 
sumption,  like  every  other,  would  be  overcome,  when  it  was 
shown  for  what  purpose  they  went  into  possession.  It  was  held, 
in  Williams  v.  Woodward  (2  Wend.  487),  that  the  party  in  pos- 
session may  overcome  the  legal  pi^umption,  by  showing  that 
be  is  not  assignee ;  and  the  rule  is  thus  carefully  stated  in  Acker 
V.  Wilherill  (6  Hill,  112) :  "  Where  a  man  is  shown  to  be  in  pos- 
session of  leasehold  premises,  without  anyOiing  more^  the  pre- 
sumption of  law  will  be  that  he  is  in  as  assignee  of  the  original 
ten^ntv" 

^JUfi  the  present  case^  the  judgment  was  given  for  the  time  thai 
the  defendants  were  adjudged  to  be  in  actual  occupation,  that 
is,  from  the  18th  of  Aug.  to  the  23d  of  September,  at  the  rale  of 
the  rent  reserved  by  the  lease ;  and  it  remains  but  to  consider 
whether,  if  the  defendants  were  not  assignees  of  the  lease,  they 
were  liable  to  the  plaintiff  for  use  and  occupation  for  the  time 
they  were  adjudged  to  be  in  possession  of  the  store. 

I  confess  I  do  not  see  how  it  is  po&^ible  for  the  plaintiffs  to 
sustain  an  action  against  the  defendants  for  use  and  occupation. 
If  they  were  not  assignees  of  the  lease,  then,  according  to  the 
ruling  ( Oopelund  v.  Stephens^  1  Bam.  &  Aid.,  supra\  the  lease* 
hold  estate  remained  in  Thompson  &  Bossier,  the  insolvent  lea- 
sees. The  privity  of  estate  had  never  been  changed.  Thomp- 
son &  Roesler  were  in  legal  possession,  under  a  valid  subsisting 
lease,  whether  they  were  in  actual  occupancy  or  330t  being  imma- 
terial ;  though,  in  my  judgment,  they  were  quite  as  much  so  as  the 
defendants.  If  the  defendants  occupied,  they  coald  only  do  so 
rightfully  by  the  permission  and  authority  of  the  lessees.  The 
le&sors  could  give  them  no  such  authority  ;  they  had  reserved 
the  right,  by  the  lease,  to  enter  and  relet  as  the  agents  of  tbe  les- 
sees, if  the  premises  should  become  vacant  during  the  tern* ;  but 
they  did  not  become  vacant  until  the  23d  of  September,  when 
both  the  lessees  and  the  defendants  left  the  store.    The  action 
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for  use  and  occupation,  whether  in  debt  or  in  assumpsit,  is  main- 
tainable only  where  there  is  a  contract  between  the  parties,  ex- 
press or  implied.  Birch  v.  Wright,  1  T.  R.  378.  "  An  implied 
contract,"  in  the  language  of  Lord  Denman,  in  Oibson  v.  KlrTc 
(1  Ad.  &  El.  N.  S.  850),  "  is  raised  by  law  from  the  flict  that  land 
belonging  to  the  plaintiff  has  been  occupied  by  the  defendant 
•with  the  plaintiff's  permission."  The  plaintiffs  here  could  enter 
into  no  contract  with  the  defendants  for  the  occupation  of  the 
premises,  and  therefore  no  such  contract  could  be  implied.  It  is 
es9enii:)l,  in  any  action  for  use  and  occupation,  that  the  relation 
cf  landlord  and  tenant  should  exist  ilcKean  v.  Whilnej/,  3 
Denio,  455.  If  the  defendants  had  become  the  assignees  of  the 
lease,  that  relation  would  exist  between  them  and  the  plninliflfe 
(Arch.  Land.  &  Ten-  69) ;  but  it  could  not  exist  while  the  Vttn 
«till  vested  in  the  lessees,  Thompson  &  Qoesler.  There  is  an  end 
*io  nil  presumption  of  an  implied  contraot  between  the  actual 
occupant  and  the  owner,  or  of  the  relation  between  them  of  land- . 
lord  and  tenant,  the  moment  a  lease  of  the  premises  from  the 
jawnor  to  a  third  party  is  shown  to  be  outstanding.  Unless  the 
^ectual  occupant  is  the  assignee  under  that  lease,  or  can  be  pro- 
laumed  to  be,  there  is  no  privity,  either  of  estate  or  of  conti'act,  to 
support  an  action  against  him  by  the  owner  for  rent. 

The  general  term  of  the  court  below,  therefore,  were  right  in 
iliolding  that  this  judgment  could  not  be  sustained;  but  they 
iBrred  in  giving  judgment  for  the  defendants.  They  should  have 
ireversed  the  judgment  and  ordered  a  new  trial ;  for  the  plaintiff 
.might  show,  upon  a  new  trial,  acts  of  the  defendants  amounting 
-io  an  acceptance  of  the  lease.  On  the  trial,  he  was  not  required 
to  go  any  further,  as  the  court  gave  him  judgment  upon  the  case 
•he  made  out.  The  case,  therefore,  must  go  back  to  the  general 
.tcrm,^hat  they  may  give  the  proper  judgment 

'Ordered  accordingly. 
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William  B.  Smith,  receiver,  &c.,  of  Aaron  Woodruff,  v.  Sam- 
uel B.  Woodruff. 

A.  W.,  being  insolvent,  assigned  a  stock  of  goods  to  G.,  one  of  his  eredltora.  for 
$i;000,  upon  condition  that  G,  would  deduct  his  claim  therefrom,  and  pay  the 
baUnce  to  tlie  other  creditors.  G.  sold  tlie  property  to  S.  AV.  upon  the  same 
terms — the  latter,  however,  agreeing  to  pay  the  balance  to  the  creditors  of  A.  W. 
only  in  case  tiicy  would  accept  it  in  full,  and  discharge  A.  W.    Held — 

I.  That  this  sale  was  to  be  regarded  as  an  assignment  for  the  benefit  of  creditori^ 
and  was  void  because  it  appropriated  only  a  specified  property,  and  not  the  whole 
of  the  debtor's  estate. 

II.  That  the  bahmce  in  the  hands  of  S.  W.,  after  the  payments  of  the  claim  of  G. 
jAj^  some  others,  was  to  be  regarded  as  money  had  and  received  to  the  use  of  A« 

aV.'s  creditors,  and  could  be  recovered  by  them  from  hint 
ni.  But  that  no  action  could  be  maintained  therefor  by  a  receiver  of  the  property 
of  A.  W.,  appointed  on  the  application  of  one  of  liis  judgment-creditors.    Neilb^ 
A.  W.  nor  any  one  claiming  under  him  had  any  right  of  action  against  &  W. 
therefor,  (a) 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court 
This  action  was  brought  by  the  plaintiff,  as  receiver  of  the  prop- 
erty, &c.,  of  Aaron  Woodruff.  Aaron  Woodruff,  being  insolvent 
and  owing  about  $1,700,  sold  his  stock  of  goods  to  one  A.  D. 
Gale  fur  $1,000.  Gale  was  one  of  Woodruff's  creditors,  and,  by 
the  agreement  between  them,  Gale  was  to  pay  himself  out  of  the 
$1,000,  and  apply  the  balance  to  the  payment  of  the  rest  of 
Woodruff's  debts.  Gale  thereafter  sold  the  property  to  the  defend- 
ant, Samuel  B.Woodruff,  for  $1,000,  he  agreeing  to  pay  out  of  the 
sum  Mr.  Gale's  claim,  and  to  apply  the  balance  to  the  payment 
of  the  otlier  creditors,  provided  they  would  thereupon  releaso 
Aaron  Woodruff.  He  made  some  payments  under  this  arrange- 
ment, but  at  the  time  of  this  action  had  an  admitted  balance  of 
about  two  liundred  dollars  in  his  hands.  The  plaintiff,  liaving 
been  appointed  receiver  of  the  property  of  Aaron  Wcx>druff,  in 
supplementary  proceedings  taken  out  against  him  by  a  judg- 

(a)  See  Porter  v.  WiUiams^  5  Sold.  142,  wnira. 
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ment^creditor,  brought  this  action  to  recover  that  balance  of  two 
hundred  dollars  in  Samuel  B.  Woodruffs  hands.  Judgment 
was  rendered  for  the  plaintiff  by  the  justice  who  tried  the  cause, 
and  it  was  affirmed  by  the  general  term  of  the  Marine  Court 
The  defendant  appealed. 

D.  T.  Walden^  for  the  appellant. 

S.  S.  Freeman^  for  the  respondent. 

Brady,  J. — Aaron  Woodruff  sold  his  slock  of  goods  to  A.  D, 
Gale  for  $1,000,  and,  by  the  agreement  of  sale.  Gale  was  to  take 
out  the  amount  of  bis  debt  against  Woodruff,  and  pay  the  baladln^ 
of  the  $1,000  to  the  other  creditors  of  AVoodruff.  The  defendant, 
hearing  of  the  sale,  bought  the  stock  from  Gale  on  similar  terms, 
and  partially,  though  not  entirely,  carried  out  the  arrangement. 
He  was  to  pay  over  the  surplus,  after  payment  or  settlement  of 
Gale's  claim,  to  the  creditors,  provided  the  creditors  would  ac- 
cept that  surplus  and  release  Aaron  Woodruff  from  all  his 
liabilities.  It  does  not  appear  that  Aaron  imposed  any  con- 
ditions upon  his  creditors  in  the  agreement  made  with  or 
directions  given  to  Gale,  but  appropriated  to  them  the  surplus 
after  the  payment  of  Gale's  debt.  Gale  never  acted  upon  that 
agreement  or  appropriation  further  than  to  sell  the  stock,  which 
he  bought  from  Aaron ;  and  Aaron  states  that  the  defendant, 
when  he  bought,  agreed  to  carry  out  the  arrangement  which  he 
(Aaron)  made  with  Gale. 

Regarding  the  transaction  between  Aaron  and  the  defendant 
as  an  assignment  for  the  benefit  of  creditors,  it  would  be  void 
because  of  the  conditions  annexed.  Orover  v.  Waheman^  11 
Wend.  187.  Or.  regarding  it  as  an  assignment  for  the  benefit 
of  creditors  without  conditions  imposed,  it  would  be  equally  void, 
because  it  is  the  appropriation  of  specified  property,  and  not 
the  whole  of  the  debtor's  estate  {Groverv,  Wuleman,  snpra\ 
aside  from  the  doubt,  which  may  well  bo  entertained,  whether  a 
trust,  eo  nomine^  for  the  benefit  of  creditors,  can  be  created  by 
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parol.  But  there  are  other  considerations  which  command  atten- 
tion. It  is  well  settled,  that  if  A  deliver  money  to  B,  to  be  paid 
over  to  C,  the  latter  may  recover  it  in  an  action  for  money  had 
and  received.  Farmer  v.  liusftelj  1  Bos.  &  Pul.  298;  Weston  v 
Barker,  12  John.  276 ;  Tieman  v.  Jaclcson^  5  Peters  U.  S.  B. 
598 ;  Nelson  v.  Blight,  1  Johns,  cases,  805.  It  is  said  that  there 
must  be  some  assent,  express  or  implied,  to  hold  the  money  thus 
lad  and  received  for  the  purposes  designed  ( lKt7//aww  v.  Everett, 
14  East.  582),  to  prevent  accruing  equities  between  the  parties, 
which  might  otherwise  bo  interposed,  to  frustrate  the  contem- 
plated appropriation ;  but  that  question  does  not  arise  in  this 
c^se.  The  defendant  promised  to  apply  the  money  as  directed, 
|rd  did  so  as  to  all  of  the  surplus  except  $200.  It  is  true,  that 
the  directions  of  the  assignor  or  debtor  were  general,  and  that 
the  proportion  which  each  creditor  was  ta  receive  was  not  men- 
tioned ;  but  that  does  not  destroy  the  obligation  or  duty,  because 
the  law  will  presume  the  appropriation  to  hiive  been  equalljr 
among  the  creditors  in  the  proportions  which  their  respective 
demands  bore  to  the  surplus.  The  defendant  was,  by  his  agree- 
ment, liable  to  the  creditors  of  Aaron  for  this  proportion,  and 
,the  debtor  could  not  maintain  against  him  an  action  to  recover 
,the  money  so  had  and  received  to  the  use  of  the  creditors.  It 
iad  ceased  to  be  his  property,  and  the  defendant  had,  by  express 
promise,  incurred  a  liability  to  the  creditors.  It  will  be  found, 
on  examination,  that  Weston  v.  Barker  is  analogous  in  the  fiicts 
to  those  proved  herein,  while  the  principle  applicable  to  both  is 
the  same.  The  debtor,  not  having  any  demand,  right  of  action, 
:0r  property,  against,  or  in  the  hands  of  the  defendant,  the  re- 
ceiver acquired  by  his  appointment  no  right  to  any  property  in 
the  hands  of  the  defendant  or  under  his  control,  and  the  judg- 
ment of  the  court  below  wjis  erroneous.  The  extent  of  the 
defendant's  liability  is  the  proportion  to  which  the  plaintiff  is 
entitled  on  the  principles  herein  enunciated,  and  for  which  the 
d^endant  may  be  sued  by  the  judgment  creditor  at  whose  in- 
stance the  receiver  was  appointed.  It  may  be  said  with  great 
propriety,  that  if  it  appeared  that  the  defendant  had  settled  with 
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the  creditors  of  Aaron  on  terms  which  would  leave  a  sum  in  his 
hands  belonging  to  Aaron,  that  to  the  amount  thereof  the  re* 
ceiver  could  recover.    There  is,  however,  no  exposition  of  that 
kind  herein. 
Judgment  reversed. 


Benjamin  P.  Carpenter  v.  Michael  Doody  and  David 

DllADDY. 

The  surety  of  a  constable  upon  his  official  bond  is  liable  in  damages  for  the  con< 
8table*s  neglect  to  return  an  execution  within  the  time  required  by  statute.  M^ 

Ttie  condition  of  such  bond,  that  the  constable  "shall  in  all  things  well  and  faitli- 
foUy  perform  and  execute  the  duties  of  the  office  of  constable,  without  fraud, 
deceit)  or  oppression,"  requires  two  tilings : — First,  That  he  sliall  perform  tlio 
duties  of  his  office; — Stcond,  T|iat  he  shall  do  so  without  fraud,  deceit,  or  oiipres- 
sion.  The  former  is  for  tlie  benefit  of  the  creditor,  the  latter  for  the  protection  oi 
the  debtor.  And  in  an  action  by  the  former  upon  the  bond  for  the  offlcinl  neglect 
of  thti  constable,  e.  ^.,  to  iVstum  an  execution  within  the  requisite  time,  it  is  not 
necessary  to  show  fraud,  deceit,  or  oppression. 

In  such  an  notion,  a  judgment  previously  recovered  against  the  constable  for  the 
same  neglect  is  prima  facie  evidence  of  the  amount  for  which  the  surety  is  liablei. 

In  an  action  against  a  constable  for  a  neglect  to  return  an  execution,  the  plaintiff^ 

'  damages  are  prima  facie  the  amount  of  the  execution :  but  the  constable  may 
show  that  the  plaintiff  has  sustained  no  damage,  or  less  than  tlio  full  amount  of 
tlie  execution,  and  limit  the  recovery  against  himself  accordingly. 

The  provis'ions  of  ihe  Revised  Statutes  (2  R.  S.  p.  449.  §  142,  4th  ed.),  rendering  a 
constable  liable  in  all  cases  in  the  amount  of  the  execution,  for  a  neglect  to  return 
the  process  within  the  required  time,  do  not  apply  to  constables  in  the  city  of 
New  York.(a) 

Motion  by  plaintiff  for  judgment  upon  a  case  made.  This  was 
jin  action  ngainst  the  defendant  Micliael  Doody,  as  principal,  and 
David  Draddy,  as  surety,  upon  a  bond  given  by  the  former  as 
constable  of  the  city  of  New  York,  for  tl)e  faithful  performance 
of  his  duty  as  such  constable.     The  condition  of  the  bond  was 

in  these  words : 

I . — _ 

(a)  See  Brown  y.  Jcnes^  amU^  ps^  S04. 

Vol.  L  so 
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"Now  the  condition  of  tLis  obligation  is  such,  that  if  the 
above  bounden  Michael  Doody  shall  in  all  things  well  and 
liiithfiilly  perform  and  execute  the  duties  of  the  said  office 
of  constable  without  fraud,  deceit,  or  oppression,  then  this 
obligation  shall  be  void;  otherwise  remain  in  full  force  and 
virtue." 

On  the  16th  of  Januar}',  1859,  the  plaintiff  recovered  judg- 
ment against  one  William  Perrine  for  the  sum  of  $64.18  damages 
and  costs  in  the  Third  District  Court,  and  an  execution  was  issued 
thereon,  and  delivered  to  the  defendant  Michael  Doody.  He 
neglected  to  return  the  execution  within  the  time  required  by 
law,  and  an  action  was  thereupon  brought  against  him  to  recover 
^phages  therefor,  and  judgment  was  rendered  against  him  in  that 
action  for  $117.02  damages  and  costs.  This  judgment  not  hav- 
ing been  paid,  this  action  was  brought  against  both  defendants 
on  the  bond.  The  cause  was  tried  before  his  honor  Judge  Daly 
without  a  jury,  by  whom  judgment  was  rendered  for  the  plain- 
tiff for  $120.67,  the  amount  of  the  judgment  against  the  defend- 
ant Doody,  with  interest,  subject  to  the  opinion  of  the  court  at 
general  term,  upon  a  case  to  be  made  by  the  plaintiff.  On  a 
case  presenting  these  facts,  the  plaintiff  now  moved  for  judg- 
tncnt. 

W.  C,  Carpenter^  for  the  plaintiff. 

I.  A  constable  is  liable  for  neglecting  to  return  an  execution 
within  the  time  limited,  and  the  party  in  whose  favor  such  exe- 
cution issued  is  entitled  to  recover  against  the  constable,  for  such 
neglect,  the  amount  required  to  be  levied  by  him  in  virtue  of  such 
execution,  and  it  is  not  necessary  to  show  moneys  collected  by 
liim  to  sustain  the  action. 

XL  The  responsibility  of  the  surety  is  coextensive  with  the 
responsibility  of  the  constable,  and  the  surety  is  liable  whenever 
the  con>t:ible  is  liable  to  a  party  in  whose  favor  an  execution  hie 
been  delivered  to  him.  Laws  rel.  to  City,  p.  52;  2  R  S.  p. 
253,  §  142-159  (4th  ed.);  Gardner  v.  Jones,  20  Johns.  II.  356; 
Cowcn's  Tr.  Part  I,  pp.  40  and  41  (2.1  ed.);  Sbftn  v.  Gase^  10 
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Wend.  870;  SkiUinger  v.  Oender,  12  ibid.  806 ;  People  v.  Sckwf^ 
fer,  4  Com.  178. 

III.  The  bond  given  by  the  defendant  Doody  is  sufficiently 
broad  to  cover  the  present  case.  It  is  intended  to  cover  all  his 
acts  done  under  color  of  process,  and  covers  nonfeasance  as  well 
as  misfeasance. 

John  Graham^  for  the  defendant  David  Draddy. 

I.  The  defendant  Doody  was  not  liable  to  the  plaintiff  in 
damages  for  his  fiiilure  to  return  the  execution.  §  142  of  2  R. 
S.  p.  449  (4th  ed.)  relates  exclusively  to  constables  out  of  the 
city  of  New  York. 

II.  Supposing  him,  however,  to  have  been  liable,  it  does  j^ 
necessarily  follow  that  his  surety  is  also.  For  the  latter  is  on 
the  bond  liable  only  for  such  misconduct  or  neglect  of  the  con- 
stable as  is  tainted  with  fraud,  deceit,  or  oppression.  There  was 
no  evidence  here  of  either,  nor  any  charge  of  anything  except  a 
technical  failure  to  return  the  execution  within  the  twenty  days 
fixed  by  statute, 

Ingraham,  Fibst  Judge.— The  plaintiff  recovered  a  judg 
ment  against  Doody,  a  constable,  for  not  returning  an  execution 
delivered  to  him.     lie  now  sues  on  the  official  bond  to  recover 
the  amount  of  such  judgment  from  the  surety. 

The  constable  is  liable  for  any  neglect  in  the  discharge  of  his 
duties ;  and  where  the  statute  imposes  on  him  a  duty  (such  as 
returning  an  execution  within  a  given  time)  and  he  neglects  to 
perform  such  duty,  he  is  liable.  It  does  not  follow,  however, 
that  he  is  in  all  cases  liable  for  the  whole  amount  of  an  execu- 
tion in  a  case  where  he  neglects  to  return  it  The  provisions  of 
the  Revised  Statutes  on  this  subject,  as  applicable  to  justices' 
courts,  do  not  apply  to  the  courts  in  New  York;  and  although 
prhvi  facie  the  plaintiff's  damages  are  presumed  to  be  the  amount 
of  the  execution,  the  consta.ble,  like  the  sheriff,  might  show  that 
CO  damage  or  less  than  the  full  amount  had  been  sustained,  and 
limit  the  recovery  thereto.     The  recovery  against  the  constable 
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ia prima  facie  evidence  of  the  amount  for  whicli  the  surety  is 
liable.  In  tbis  case  no  evidence  is  given  to  contradict  that  pre- 
sumption, and  I  conclude  that  to  be  the  proper  amount  if  anj 
liability  of  the  surety  exists  therefor. 

Is  the  surety  liable  for  this  neglect  of  the  constable? 

The  condition  of  the  bond  is,  ''  that  he  shall  in  all  things  well 
and  faithfully  perform  and  execute  the  duties  of  the  office  of  con- 
stable, without  fraud,  deceit,  or  oppression.''  This  condition 
requires  two  things — one,  to  perform  the  duties  of  the  office,  and, 
secondly,  to  perform  such  duties  without  fraud,  deceit,  or  oppres- 
sion ;  the  first  part  intended  for  the  protection  of  the  creditor, 
the  second  for  the  protection  of  the  debtor.  The  constable,  if 
fapi^ithfully  perform  the  duties  of  his  office  in  r^ard  to  an  exe- 
cution, would  not  incur  any  liabih'ty  to  the  creditor,  even  if 
guilty  of  oppression  towards  the  debtor.  For  such  oppression 
the  debtor  has  the  cause  of  complaint. 

The  149th  section  of  the  act  (2  R.  K  1813,  ch.  86),  which  pro- 
vides for  the  taking  of  this  bond,  also  provides  that  said  bond 
may  be  put  in  suit,  in  case  of  any  recovery  for  any  default- or 
misconduct  in  office.  A  default  in  office  is  a  non-compliance 
with  the  statute  in  discharging  any  of  the  duties  imposed.  Fraud 
is  not  necessary  to  enable  a  party  to  recover  for  a  defiiult :  but  the 
mere  neglect  or  omission  to  do  an  act  or  duty  which  the  law  im* 
poses  is  a  default  on  the  part  of  the  constable,  for  which  he  is 
liable. 

The  same  questions  which  arc  discussed  in  this  case  were 
raised  in  The  People  y.  Brush  (6  Wendell,  466).  In  that  case  the 
officer  was  the  sheriff,  and  the  condition  of  his  bond  was  tlie  same 
as  this.  Mr.  Justice  Marcy  says,  "  The  condition  of  the  bond 
may  be  broken  without  any  positive  act  of  fraud,  deceit,  or  op- 
pression." And  again,  "  His  neglect  of  duty  is  a  breach  of  the 
bond,  although  it  should  not  involve  in  it  any  positive  act  ot 
fraud,  deceit,  or  oppression." 

The  condition  of  the  defendants'  bond  was  sufficient  to  bold 
the  defendants  liable  for  any  neglect  of  duty  imposed  by  statute^ 
wheth<»  such  neglect  was  accompanied  with  firaud  or  not^ 
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The  Statutes  (Sess.  Laws,  1837,  ch.  461,  and  1851,  ch.  614) 
make  the  executions  in  these  courts  returnable  at  a  certain 
period,  and  the  neglect  to  return  them  is  a  default  on  the  part 
of  the  officer,  for  which  he  and  his  sureties  may  be  made  liablei 

The  plaintiff  is  entitled  to  judgment 


Mask  Isaacs  v.  The  Beth  Hakedash  Societt. 

The  president  and  two  of  the  trustees  of  a  corporation  signed  an  agreement  8ul>> 
mitting  a  controveny,  in  which  the  corporation  was  interested,  to  arbitration  j 
all  the  truBteea  attended  before  the  arbitrators,  and  took  part  in  the  trial  of  ^ 
oontrovenqr  as  witnessse,  &c. 

JTeld,  a  sufficient  submission  to  bind  the  corporation  by  the  award. 

The  assent  of  a  oorporation  to  a  submission  maybe  inferred  fVom  circum8tanoe& 

"Where  the  sabmission  of  a  controversy  to  arbitration  provided  tliat  the  decision  of 
'*  a  majority**  of  the  arbitrators  should  be  binding,  and  tlie  bond  provided  that  thft 
award  should  be  snbacribed  '*by  the  said  arbitrators;*'  keH  that  the  sobmission 
and  bond  must  be  talcen  together,  and  that  an  award  signed  by  two  of  the  thre« 
arbitrators  was  valid. 

The  parties,  to  a  controversy  submitted  to  arbitration,  their  witnesses,  and  the  ariii- 
trators  chosen,  were  all  of  the  Jewish  persuasion.  The  meeting  of  the  arbitratoci 
fi>r  tlie  trial  of  the  ooose  was  held  on  Sunday,  and  the  award  was  on  that  dajr 
drawn  up  and  signed ;  but  it  was  dated  the  next  day,  and  it  as  not  uutil  then 
delivered  to  the  parties. 

Mdd,  that  the  award  was  valid. 

Appeal  by  plaintiff  from  an  order  of  the  special  term,  deny- 
ing a  motion  to  vacate  a  judgment  entei*ed  on  an  award  of  arbi* 
trators.  By  the  affidavits  on  which  this  motion  was  founded,  it 
appeared  that  tlie  plaintiff  had  preferred  a  claim  against  the  de- 
fendants, a  Jewish  society,  for  services  and  disbursements  in 
making  passovcr  bread,  under  a  contract  with  them.  He  had 
brought  a  suit  in  the  Marine  Court  upon  this  claim,  when  it  was 
proposed,  on  behalf  of  the  society,  that  the  controversy  should . 
be  submitted  to  arbitration.  Tliis  was  agreed  to  on  the  part  of 
plaintiff,  and  an  agreement  of  submis-sion,  together  with  a  bond, 
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pmsuant  to  the  provisions  of  the  Bevised  Statutes,  were  drawn 
ap  and  executed ;  a  hearing  was  had  before  the  arbitrators,  and 
sn  award  made  in  favor  of  the  plaintiff.  He  having  entered 
judgment  upon  the  award,  a  motion  was  made  to  vacate  thai 
judgment  The  objections  taken  to  the  award  were :  1.  That  the 
submission  was  insuflicient  to  bind  the  defendants,  there  being 
no  resolution  of  the  board  of  trustees  authorizing  an  arbitration; 
2.  That  the  award  was  signed  by  only  two  of  the  three  arbi- 
trators; and  3.  That  the  arbitrators  held  their  meeting  upon 
Sunday. 

The  motion  was  denied  at  special  term,  the  following  opinion 
being  rendered : 

^ciNrGRAHAH,  FiRST  JuDGE. — The  agreement  to  subnut  this  case 
to  arbitration  was  signed  by  the  president  and  two  of  the  trus- 
tees. All  of  the  trustees  were  present  at  the  arbitration  aiid  took 
part  in  it,  and  most,  if  not  all  of  them,  were  examined  as  wil- 


AUhough  the  ordinary  rule  to  bind  a  corporation  requires 
that  it  should^be  done  by  a  resolution  of  the  board,  yet  there 
may  be  circumstances  where  submission  to  arbitrators,  although 
at  first  informal,  may  be  ratified  by  the  parties. 

In  Hays  v.  Hays  (28  Wend.  366)  Judge  Cowen  says:  ^'No 
matter  what  the  form  was  under  which  the  parties  ostensibly 
proceeded,  they  were  mutually  assisting  to  and  promoting  the 
whole,  with  the  obvious  intent  to  settle  their  controversies.  Their 
acts,  of  themselves,  operated  as  a  submission."  JDredwUli  v,  liu- 
ally,  2  Hill,  272. 

A  corporation  may  act  in  other  ways  than  by  a  formal  resolu- 
tion. Their  acts  may  in  some  instances  be  established  by  cir 
cumstancea  In  Troy  Tumpi/ce  Co,  v.  Chemey  (21  Wend.  296) 
w^erbal  instructions  from  the  directors  to  an  agent,  without  any 
formal  resolution,  were  held  suflBcient.  The  acts  of  the  parties 
in  consenting  to  the  arbitration,  and  the  attendance  upon  it  of 
«dl  the  trustees  and  officers,  I  tliink,  conclude  the  defendants 
upon  the  question  whether  they  agreed  to  submit  to  it. 
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The  same  rule  is  sanctioned  by  the  Chancellor,  in  Tlie  Anierir 
can  In$.  Co.  v.  Oakley  (9  Paige,  501).  The  acts  and  agents  of  cor- 
porations, like  those  of  individuals,  when  not  reduced  to  writings 
may  Ee  inferred  &om  other  facts  and  circumstanees,  without  si 
violation  of  any  known  rule  of  evidence. 

An  objection  is  taken  that  the  award  is  only  signed  by  two<rf 
the  arbitrators.  By  the  statute  (2  R.  S.  542,  §  7)  it  is  provided 
that  an  award  by  a  majority  of  the  arbitrators  shall  be  valid,  ua* 
less  the  concurrence  of  all  is  expressly  required  in  the  submis* 
sion. 

The  submission  in  this  case  expressly  provides  that  the  decis* 
ion  of  a  majority  of  arbitrators  shall  be  binding  on  both  parties. 

The  bond,  it  is  true,  speaks  of  an  award  by  the  arbitrat^; 
but  that  is  not  material,  as  it  must  be  construed  as  meanicf§W 
award  made  in  pursuance  of  the  submission. 

The  award  is  consistent  with  the  submission,  and  the  motion 
must  be  denied,  with  $10  costs; 

From  the  order  denying  the  motion  defendante  appealed  to 
the  general  term. 

Beebej  Dean  arid  Donohue^  for  the  appellants. 

Patterson  and  McConneU^  for  the  respondent 

Daly,  J. — It  appears,  by  the  affida.vita,  read  on  the  part  o4 
the  plaintiff,  that,  at  a  meeting  of  all  the  trustees,  it  was  unani- 
mously agreed  that  it  would  be  better  to  arbitrate  the  matter  in 
difference  between  the  plaintiff  and  the  society,  and  that  the 
trustees  then  and  there  authorized  the  president  of  the  society 
and  two  of  the  trustet^s  to  act  for  the  society  n  the  matter  of  the 
arbitration.  This  is  denied  by  affidavits  on  the  part  of  the  de- 
fendants; but  the  uncontroverted  £ict,  that  the  submission  to 
arbitration,  drawn  up  by  Dr.  Raphael,  was  read  and  translated 
to  the  parties  to  it,  and  that  all  the  trustees  were  present  at  the 
arbitration  and  took  part  in  it,  was  sufficient  to  show  that  the 
defendants  had  assented  to  the  submission.    The  assent  of  a  oor^ 


4T2  COURT  OP  COMMON  PLEAS. 

laaacs  v.  The  fietlt  Uamedimh  Sodetf  . 

poration  may  be  iuferred  from  circumstances.  It  is  not  neces- 
Bary  that  there  should  be  a  formal  resolution  of  the  board  of 
directors  or  trustees,  on  an  agreement  under  seal,  to  charge  them, 
Troy  I'umpihe  Company  v.  Cheney^  21  Wend.  296.  In  FarriU  r. 
Railway  Company  (2  Exch.  844)  the  consent  of  the  attorney  of 
a  corporation,  in  an  action  of  debt,  to  refer  the  matter  to  arbi- 
tration, was  held  to  be  a  valid  submission  and  binding  upon  the 
corporation,  although  the  attorney  deposed  that  he  had  no  au- 
thority, under  the  seal  of  the  company,  to  sign  the  coussnt,  but 
was  merely  authorized  verbally,  by  the  chairman  of  the  board 
of  directors.  Here,  then,  was  something  more  than  the  authority 
of  a  presiding  officer.  The  submission  and  all  proceedings  ante- 
riot  to  the  award  were  sanctioned  by  the  presence  and  participa- 
ti«of  all  the  trustees.  Hays  v.  Hays,  23  Wend.  366.  Under 
these  circumstances,  the  judge  below  was  justified  in  believing 
the  statement  in  the  plainlifif's  affidavit,  that  all  the  trustees  at  a 
meeting  authorized  the  parties  \vho  signed  the  submission  to 
arbitrate  the  matter,  and  that  was  enough. 

It  is  objected  that  the  award  was  signed  by  but  two  of  the 
three  arbitrators.  The  submission  declares  that  the  decision  of 
the  majority  shall  be  binding,  and  the  bond  provides  that  the 
award  is  to  be  made  in  writing,  subscribed  by  "  the  said  arbi- 
trators." The  submission  and  bond  are  to  be  taken  together; 
and,  taken  together,  they  show  that  the  execution  of  the  award 
by  the  majority  of  the  arbitrators  was  within  the  meaning  and 
intention  of  the  parties.  By  statute  (2  R.  S.  542,  §  7),  an  award 
by  a  majority  is  sufficient,  unless  the  concurrence  of  all  is 
expressly  required  in  the  submission,  which  was  not  the  case 
here. 

The  next  objection  is,  that  the  arbitrators  sat^  examined  wit- 
nesses, and  deliberated  upon  the  matter,  on  Sunday.  The  par* 
ties  and  witnesses  in  this  unpleasant  controversy,  which  arose 
out  of  a  claim  of  the  plaintiff  for  baking  the  passover  bread  for 
this  rfeligious  corporation,  are  all  of  the  Jewish  persuasion,  and 
oopsequent'y  observe  the  seventh  day  of  the  week  as  their  Sab- 
bath or  day  of  rest     To  them  the  Christian  Sabbaih  is  a  secu- 
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lar  day,  but  its  universal  observance  as  a  day  of  rest,  by  the  great 
mass  of  their  fellow  citizens,  renders  it  a  day  upon  which  people 
of  this  persuasion  are  comj>ellcd  more  or  less  to  abstain  from 
their  ordinary  pursuits,  and  upon  which  they  are  necessarily  less 
employed.  It  is  very  natural,  therefore,  that  they  should  select, 
for  a  matter  of  this  kind,  a  day  when,  from  keeping  Saturday 
as  a  Sabbath,  they  are  privileged  to  engage  in  any  labor  that 
does  not  disturb  the  rest  of  their  fellow-citizens.  The  defend- 
ant"*  haying  consented  to  settle  by  arbitration,  at  the  instance  of 
one  of  their  prominent  ministers,  a  controversy  growing  out  of 
the  wants  or  requirements  of  their  religious  rites,  with  the  spe- 
cial view  of  preventing  its  becoming  a  matter  of  public  litigation, 
and  the  parties  and  witnesses  having  attended  voluntarily  ^ 
that  purpose,  on  a  day  evidently  the  most  convenient  to  the 
it  would  be  very  mucli  to  be  regretted  if  the  investigation  of  the 
matter  on  that  day  should  render  the  subsequent  award  of  the 
arbitrators  of  no  avail,  and,  at  the  instance  of  those  among  the 
defendants  who  are  dissatisfied  with  it,  that  the  whole  subject 
should  be  open  for  a  public  investigation  in  the  courts. 

Our  statute  prohibits  servile  laboring  or  working  on  Sunday, 
but  the  prohibition  is  declared  not  to  be  applicable  to  those  who 
uniformly  keep  the  last  day  of  the  week,  called  Saturday,  as  holy 
time,  and  do  not  labor  or  work  on  that  day,  provided  their  labor 
shall  not  disturb  other  persons  in  their  observance  of  the  first 
day  of  the  week,  as  holy  time.  1  Rev.  Stat.  676,  §  70.  It  was  not 
imlawful,  therefore,  for  the  parties  and  witnesses  here,  being  all 
Israelites,  to  assemble  together  on  Sunday,  and  investigate,  deliber- 
ate upon,  and  arbitratethc  matterin  controversy.  Witnesses  could 
not  have  been  compelled  to  appear  before  the  arbitixitors,  as  sub- 
poenas to  enforce  their  attendance  could  neither  be  served  nor 
executed  on  that  day  (I  Rev.  Stat.  676,  §  69),  but  the  witnesses 
attended  and  submitted  to  an  examination  before  the  arbitrators 
voluntarily.  1'hat  the  witnesses  were  sworn  by  the  arbitrators 
is  immaterial,  as  it  is  not  essential  to  the  validity  of  an  award, 
that  the  witnesses  should  have  been  sworn.  Bcrgh  v.  PJieffer^' 
Lalor's  Sup.  to  Hill  &  Donio's  Rep.  110.   It  was  held  in  /^lory  v. 
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EUioit  (8  Cow,  27),  that  an  award  made  and  published  by  arhi* 
trators  on  Sunday  is  void.  In  the  present  case,  the  arbitraton 
sat,  heard  the  parties  and  witnesses,  and  signed  the  award  on 
Sunday,  but  it  was  dated  as  of  the  next  day,  and  was  delivered 
to  the  parties  on  Monday.  An  award  is  said  to  be  published 
when  the  parties  are  notified  that  it  is  ready  for  delivery.  Mus- 
selbrook  v.  Dunkin,  9  Bing.  605 ;  JfcArthur  v.  Campbell^  5  B.  4 
Adolp.  618.  The  rule  is  more  fuliy,  and,  I  think,  correctly 
stated  in  the  recent  work  of  Mr.  Russell,  on  Arbitration  (p.  (317) : 
^' An  award  is  ordinarily  said  to  be  published  as  soon  as  it  has 
been  executed  by  the  arbitrator,  and  announced  as  his  final 
determination,  so  that  he  no  longer  retains  any  power  of  altera* 
tipn."  Here,  the  award  was  dated  as  of  Monday.  On  that 
dl^  the  arbitrators  delivered  it,  and  up  to  that  time  they  had 
the  right  to  alter  it  if  they  saw  fit.  Eveleili  v.  Chaste  17  Mas^ 
458 ;  Low  v.  NolU^  16  111.  475.  It  must,  therefore,  be  regarded 
as  having  been  made  and  published  on  Monday. 

The  case  of  Story  v.  EUioU  would  have  been  in  point,  if  the 
arbitrators  had  published  it  on  Sunday.  In  that  case,  the  pabli* 
cation  of  an  award  was  regarded  as  equivalent  to  the  giving  of 
judgment,  which  cannot  be  done  on  Sunday ;  but  I  find  no  case 
that  would  warrant  us  in  concluding  that  the  award  is  vitiated 
and  made  void,  by  what  was  done  by  the  arbitrators  upon  the 
Siinday  preceding  its  publication.  As  bef(»«  remarked,  it  was 
unlawful  for  the  arbitrators,  being  of  the  Jewish  persuasion,  to 
do  what  they  did,  on  that  ilaj^  in  the  investigation  of  the  mat- 
ter, and  if  their  sitting  and  investigating  it,  preparatory  to  pub- 
lishing their  award,  might  be  regarded  as  partaking  of  the  nature 
of  a  judicial  proceeding,  which  I  very  much  doubt,  still  it 
would  not  render  their  subsequent  award  void.  Sunday  is  not 
dies  juridicus  for  the  giving  of  judgment,  or  the  awarding  of 
judicial  process,  but  it  may  be  for  other  matters  connected  with 
Judicial  proceedings.  3  Thomas'  Coke,  355,  n.  8.  Thus  it  was 
held  iu  liecloe  v.  Alpe  {W.  Jones  R.  156),  that  exhibiting  an  in- 
•formation  on  Sunday  against  the  defendant,  in  the  Court  of 
Exchequer,  for  ingroasing  butter,  &c.,  contrary  to  a  certain  statute^ 
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Iras  good,  the  court  declaring  that  although  Sunday  was  not  dies 
furidicus  for  the  award  of  any  judicial  process  or  to  make  an  entry 
of  any  judgment,  yet  it  was  good  for  accepting  an  information 
«pon  a  special  statute.  In  Taylor's  cose  (12  Mod.  667),  it  was 
said  that  the  service  of  a  summons,  in  a  real  action,  on  Sunday 
was  good,  as  it  was  not  compulsory  on  the  party  to  appear,  and 
in  Walgrave  v.  Tayhr  (1  Lord  Bay.  705),  the  court  held  that  the 
nervice  of  a  declaration  in  trespass  on  Sunday  was  good,  though 
in  subsequent  cases  it  appears  to  have  been  regarded  as  the  ser- 
vice of  process  forbidden  by  the  statute  29  Oar.  II,  c.  7.  Morgan 
V.  Johnson,  1  H.  B.  628 ;  Walker  v.  Fowne,  Barnes,  809 ;  lioberts 
r.  Jlonk/iafise,  8  East,  547.  In  Sayles  v.  Smith  (18  Wend.  57), 
it  was  held  that  the  proceedings  in  a  statute  foreclosure  of.  a 
mortgage  were  not  void  because  the  day  of  sale  specij5ed  iaTpke 
advertisement  was  Sunday.  The  sale  was  postponed  to  another 
4ay,  but  the  court  was  of  opinion  that;  even  if  the  sale  had  taken 
place  on  Sunday,  it  would  not  have  rendered  the  proceedings 
void.  In  Tnte  v.  PLumley  (86  Main,  466),  it  was  held  that  the 
verdict  of  a  jury  in  a  civil  suit,  though  agreed  to,  signed  and 
sealed  up  on  a  Sunday,  might  be  recorded  on  the  following  day ; 
and  in  Uoughtalmg  v.  Osborne  (15  Johns.  119),  and  in  Hurdeko- 
yer  v.  CoUin  (8  Watts,  56),  it  was  held  that  a  verdict  of  a  jury 
in  a  civil  suit  might -be  received  upon  Sunday,  though  judg- 
«eient  could  not  be  entered  upon  it  until  the  day  fcdlowing ;  and 
in  Baxkr  v.  People  (1  Gil.  868),  which  was  a  capital  case^  the 
oourt  said  that  Sunday  was  not  a  day  to  render  judgment,  and 
if  rendered  on  that  day  it  would  be  void,  but  the  verdict  of  the 
jury  might  be  taken.  The  extent  to  which  the  adjudged  cases 
appear  to  nave  gone,  is,  that  nothing  partaking  of  the  nature  of 
process  m  a  civil  action  can  be  awarded,  executed  or  made  re 
tumable,  nor  any  proceeding  entered  or  recorded  in  any  court 
of  justice  as  having  been  done,  or  as  to  be  done,  on  that  day.  2 
InsL  264 ;  3  Shep.  Abr.  181 ;  5  Comyn  Dig.  523,  title  Temps, 
B.  3 ;  Swan  v.  Broome,  8  Bur.  1595 ;  1  Wm.  Black.  496 ;  Good 
titk  V.  NoiiOe,  2  D.  &  Ey.  282 ;  Bot/nion  v.  Page,  18  Wend.  426. 
In   the  present  case,  therefore,  I  think  that  the  proceedings 


478  COURT  OF  COMMON  PLEAS, 

Sherman  t.  Elder. 


before  the  arbitratore^  under  the  circumstances,  would  not  m 
validate  their  award,  which  purported  upon  upon  its  face  to  have 
been  made,  and  was  actually  delivered  and  published  ou  Mon* 
day.    The  order  of  the  judge  at  special  term  should  be  affirmed* 
Order  afiSrmed. 


George  M.  Sherman  v,  George  Elder,  William  R  Paikt- 
ER  and  Charles  F.  Lineback. 

Where  a  husband  has  ezdnsive  control  of  the  separate  eBtate  of  his  wife,  and  of  its 
accamulationS)  upon  the  fiiitli  of  which  it  ia  just  to  infer  he  obtained  credit,  and 
^pC|)ic]i  he  poflsesses  without  restriction,  exercising  acta  of  ownoKhip,  and  present- 
Mg  to  the  world  all  the  semblance  of  title  with  the  permission  and  by  the  agree- 
ment of  his  wife,  the  property  is  liable  to  his  creditors  for  his  debts. 

The  hiw  does  not  tolerate  a  contract  between  husband  and  wife,  by  which  be  be^ 
3omes  her  servant,  and  she  receives  and  retains  the  advantages  and  accoxnulaaops 
of  his  labors. 

The  acts  of  1848  and  1849  confer  upon  a  married  woman  the  right  to  hold  her 
separate  estate  free  from  her  husband^s  debts  and  power  to  sell.  Bui  tliey  do 
not  reheve  her  personal  estate  from  the  doctrine  of  the  common  lav  whoi  she 
Invests  her  husband  with  full  power  to  traffic  with  it,  nor  do  they  give  her  the 
ligiit  to  traffic  therewith,  and  to  assume  the  liabilities  and  obligations  of  oommer- 
cial  enterprise. 

Appeal  by  plaintiff  from  a  judgment  entered  on  the  report 
of  a  referee.  The  action  was  brought  bj  the  plaintiff,  as  as- 
signee of  Lucy  Sherwood,  to  recover  damages  for  the  taking  of 
personal  property,  claimed  to  be  a  part  of  her  separate  estate, 
and  taken  on  execution  against  her  husband  Daniel  SherwooA 
The  cause  was  tried  before  a  referee,  who  reported  for  the  plaintiff 
for  a  small  part  of  his  claim.  Judgment  was  entered  theivii^ 
but  was  reversed  on  appeal  by  the  defendants,  and  a  new  trial 
was  ordered,  upon  the  ground  that  the  complaint  was  defeclivcj 
in  neither  alleging  that  the  plaintiff  had  made  a  demand 
subsequent  to  the  assignment  to  him,  nor  that  Lucy  Sherwoo^l 
had  assigned  her  claim  fcr  damages  against  the  defendants.  See 
report  of  the  case,  ante,  fage  178.     The  plaintiff  then  amended 


NEW  YORK— DECEMBER,  1837.  477 

Sliennan  y.  Eider. 

Iris  complaint,  alleging  that  Lucy  Sherwood  had  assigned  her 
claim  for  damages  as  well  as  the  property  itself  to  him.  Upon 
the  second  trial,  the  referee  dismissed  the  complaint.  The  plain- 
^appealed.    The  facts  are  stated  in  the  opinion  of  the  court 

Albert  Mathews^  for  the  appellant 

R.  M.  Harrington,  fqr  the  respondents. 

Brady,  J. — The  appellant  presented,  on  the  argument,  a  va- 
riety of  questions,  some  of  which,  for  the  purposes  of  this  appeal, 
it  is  unnecessary  to  consider.  Upon  the  main  facts  in  the  case 
there  cannot  well  be  any  dispute,  and  the  findings  of  the  referee 
are  not  in  conflict  with  the  evidence  disclosed  on  the  trial.  T^e 
fects,  substantially,  are,  that  Mrs.  Sherwood  was  engaged  in  the 
grocery  busine^  at  the  time  of  her  marriage  with  Daniel  Sher* 
wood,  which  took  place  on  the  12th  of  January,  1850.  That  at 
the  time  of  the  marriage  Daniel  was  not  engaged  in  any  business; 
imd  the  first  business  in  which  he  engaged  alter  that  event  was 
attending  the  grocery  store  of  his  wife.  By  the  arrangement 
made  between  himself  and  wife,  he  was  .to  carry  on  the  business 
and  have  enough  out  of  it  to  live  on  for  his  services.  He  at- 
tended the  store  and  bought  all  the  goods,  and  bought  for  the 
store  the  goods  for  the  amount  of  which  he  confessed  a  judgment 
to  Elder  &  Painter.  He  was  in  the  habit  of  giving  noten  for  pur* 
chases  made  for  the  store,  which  were  signed  in  the  name  of  "L. 
Sherwood."  The  business  was  entrusted  in  bis  hands  without 
any  special  instructions  or  directions.  He  consulted  his  wife  in 
some  instances,  and  in  some  he  did  not,  in  giving  not3s,  but  did 
not  in  the  payment  of  them.  He  never  told  Elder  &  Painter  he 
was  doing  business  in  his  wife's  name,  but  was  under  the  im- 
pression they  so  understood  it,  although  they  told  him  that  they 
did  not  so  understand  it  He  pa\d  the  rent  of  the  slore,  and 
look  a  receipt  in  his  own  name.  The  purchases  made  by  him^ 
and  the  improvements  made  upon  the  premises  occupied  by  him 
and  his  wife,  were  so  made  out  of  the  proceeds  of  the  business, 
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which  he  conducted  in  the  manner  stated.  There  is  no  proof 
that  after  the  marriage  Lucy  Sherwood  gave  any  personal  atten- 
tion to  the  business,  while  the  facts  just  detailed  show  that  it 
was  exclusively  managed  by  her  husband  Daniel.  Prior  to  the 
acts  of  1848  and  1849,  the  personal  property  of  the  wife  dum 
sola  became  that  of  the  husband  the  instant  it  passed  into  his 
possession,  and  was  subject  to  the  payment  of  his  debts.  Those 
acts  destroyed  that  rule  of  the  common  law,  by  providing  that 
it  should  neither  be  subject  to  his  disposal  nor  his  debts,  but 
should  continue  her  sole  and  separate  property,  as  if  she  were  a 
single  female ;  but  whether  it  conferred  upon  her  the  right  ta 
use  it  in  all  respects  as  if  she  were  a  feme  sole,  has  not  yet  beeu 
dpcjded.  If  she  can,  then,  in  reference  to  her  separate  estate, 
sl^lias  a  separate  legal  identity,  and,  as  an  incident,  the  right  to 
make  contracts  in  relation  thereto,  wholly  untrammeled  by  her 
marital  relation.  It  is  not  necessary,  however,  in  this  action,  toi 
determine  that  question.  Whatever  she  might  have  power  to 
do  with  a  stranger,  when  her  dealings  are  with  her  husband  the 
law  will  look  upon  them  with  distrust  if  the  effect  will  tend  to 
render  the  use  of  her  separate  estate  a  means  of  fraud. 

In  this  case,  it  appears  that  the  husband  had  exclusive  contrc^ 
of  the  separate  estate  and  its  accumulation,  upon  the  faith  of 
which  it  is  just  to  infer  he  obtained  credit.  He  possessed  it 
without  restriction,  exercising  acts  of  ownership,  and  presenting 
to  the  world  all  tlie  semblance  of  title.  This  he  did,  not  only 
with  the  permission  of  his  wife,  but  by  agreement  with  her.  If 
she  had  labored  with  him,  there  is  little  doubt  that  the  result  of 
that  labor,  if  it  could  be  separated  from  the  bulk  of  her  estate, 
would  bo  subject  to  the  husband's  debts ;  and  I  see  no  reason 
why  the  proceeds  of  the  husband's  labor  should  not  be  exposed 
to  a  similar  rule,  I  am  not  aware  that  the  law  has  yet  tolerated 
a  contract  between  husband  and  wife,  by  which  he  may  become 
her  servant ;  and  I  suppose  it  to  be  quite  unquestionable,  that  for 
services  so  rendered  he  could  not  recover,  and  that  for  such  a 
contract,  broken  by  the  husband,  she  could  not  recover  damages 
from  him.    Nor  do  I  believe  that  the  legislature  ever  intended 
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that  the  wife  should  exercise  any  higher  prerogative,  in  reference 
to  her  separate  personal  estate,  than  to  hold  it  as  if  she  were  a 
/feme  sole,  free  from  her  husband's  debts,  and  power  to  sell.  They 
did  not  intend  to  relieve  her  personal  estate  from  the  doctrine  of 
the  common  law  when  she  invested  her  husband  with  full  power 
to  traffic  with  it  even  in  her  name.  The  statutes  referred  to  are 
in  derogation  of  the  common  law,  and  should  not  be  enlarged 
by  construction,  especially  in  cases  of  doubtful  expediency.  They 
do  not  grant  the  right  to  a  married  woman  to  traffic  with  her 
personal  estate,  assuming  and  contracting  all  the  liabilities  and 
obligations  of  commercial  enterprise.  That  power,  if  it  is  to 
exist,  should  be  established  by  express  enactment,  as  well  as  the 
right  to  employ  the  husband  as  agent  to  conduct  the  businesa^iSr 
her,  and  thus  advise  the  community  that  her  separate  estate  ns 
held  aloof  from  the  creditors  of  her  husband,  although  he  has, 
ostensibly,  exclusive  charge  thereof,  and  of  the  business  predi- 
cated thereon.  At  present  the  law  does  not  authorize  such  trans- 
actions, and  Mrs.  Sherwood  must  be  regarded  as  having  devoted 
or  dedicated  to  her  husband  the  stock  of  groceries  which  she  had 
when  he  took  charge  of  her  business,  and  the  accumulations^or 
changes  thereof.  And  this  applies  to  the  articles  mentioned  in 
the  finding  of  the  referee,  which  were  valued  by  him  at  sixty 
dollars ;  and  which  were  portions  of  the  old  stock,  or  things 
bought  during  the  first  maixiage  of  Mrs.  Sherwood.  The  plain- 
ti£F,  therefore,  acquired  nothing  by  the  assignment. 

The  judgment  of  the  referee  was  right,  and  should  be  affirmed. 

Judgment  affirmed. 


Joseph  E.  Isaacs  v.  Walter  Gorham. 

X  loaned  tc  G.  $1,000,  taking,  to  secare  the  repayment  thereof,  his  note  therefor, 
and  eleven  receipts,  signed  by  G.'s  wife,  for  eleven  consecutive  monthly  pnyments 
of  £1J  each,  payable  to  her  by  tf.  G.  K.  &  Sons,  in  monthly  installments,  out  of 
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monej'S  constituting  a  part  of  her  separate  estate.  Before  the  first  of  these  pay- 
moDts  became  due.  G.  forbade  J.  G.  K.  &  Buns  to  pay  the  amouuts  to  I.,  and 
thereafter  drew  tliem  out  as  they  became  due,  himself. 

Held,  thnc  in  an  action  by  I.,  to  recover  the  $1,000  from  G.,  the  latter  could  not  be 
arrested. 

I.  He  had  not  remored  or  disposed  of  his  property  with  intent  to  defraud  his  credit- 
ors. The  moneys  thus  drawn  out  by  him  were  not  his  property.  His  creditors 
bad  no  claim  thereon,  nor  could  they  be  applied  to  the  payment  of  hia  debts. 
They  were  the  separate  property  of  his  wife,  and  the  fact,  tliat  tlie  defendant  drew 
them  from  ihe  banker  authorized  to  pay  them  ou  her  receipt,  could  not,  in  any 
aspect)  be  regarded  as  a  fraudulent  removal  or  disposition  of  Au  property. 

IL  Kor  did  the  defendant's  withdrawal  of  the  money,  intended  as  a  security  for  tlie 
repayment  of  the  loan,  show  that  the  debt  was  fraudulently  contracted.  The 
receipts  given  by  the  wife,  she  had  the  pow^r  to  countermand.  The  husband 
had  no  authority  to  bind  the  wife  by  his  agreement,  and  the  phiintifi' could  not 
\  that  he  had  been  defhiuded  by  relying  upon  such  an  agreement 


Appeal  by  plaintiff  from  an  order  discharging  the  defendant 
fjpom  arrest.  This  action  was  brought  to  recover  $1,000,  money 
borrowed.  At  the  lime  of  the  loan,  the  wife  of  the  defendant, 
whose  mniden  name  was  Josephine  Wilson,  was  receiving  from 
England,  through  the  hands  of  James  G.  King  &  Sons,  monthly 
payments  of  £16  each.  The  defendant,  learning  that  a  bequest 
of  £3,000  had  been  left  her  by  a  relative  in  England,  borrowed 
the  amount  in  suit  from  the  plaintiff  for  the  purpose  of  going 
there  and  making  arrangements  to  procure  the  bequest.  As 
security  for  the  repayment  of  the  loan,  he  gave  a  promissory 
note  for  the  amount,  $1,000,  payable  in  three  months,  signed  by 
himself  and  wife,  and  eleven  receipts  in  the  following  form: 

**£15.  Date. 

"  lleceived,  of  James  Q.  King  &  Sons,  through  Walter  Gor 
ham,  proceeds  of  fifteen  pounds  sterling,  placed  at  my  disposal 

by  Sir  Sam'l  Scott  &  Co.,  as  per  letter  of 

'Josephine  Wilson. 

**  Pay  to  the  order  of  Josepb  E.  Isaacs. 

"  Walter  Gokham." 
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These  receipts  were  given,  one  for  each  month  for  eleven 
montbs,  the  only  difference  being  in  their  date. 

The  defendant  was  unsuccessful  in  his  journey  to  England, 
and  on  his  return  directed  James  G.  King  &  Sons  not  to  make 
the  monthly  payments  to  the  plaintiff  under  theso  receipts,  but 
proceeded  to  draw  them  out  as  they  fell  due.  The  affida- 
vits were  contradictory  upon  the  question,  whether  or  not  the 
plaintiff  consented  to  his  doing  so.  The  defendant  having  been 
arrested  in  this  action,  brought  to  recover  the  $1,000  from  him 
moved  to  be  discharged  from  arrest,  llie  motion  was  granted, 
and  the  plaintiff  appealed. 

H.  iforrison,  for  the  appellant,  contended,  v^i/ 

I.  That  the  defendant  was  guilty  of  a  fraud  in  contracting  tlie 
debt  or  obligation  for  which  the  action  was  brought. 

IL  That  he  had  disposed  of  his  property  with  intent  to  do- 
fraud  his  creditors,  and  cited  the  following  authorities:  Van 
Wyck  V.  Seward,  18  Wend.  875,  per  Bronson,  J.,  p.  895 ;  Letz  v. 
i?/y,  3  Abbott's  Pr.  R  478 ;  Chitty  on  Con.  p.  622,  note  n,  and 
cases  therein  cited ;  Crandall  v.  Byan,  5  Abbott's  Pr.  11.  168 ; 
Brady  v.  Bissell,  1  ibid.  76. 

0,  T.  Jenks,  for  the  respondent 

Daly,  J.— There  was  nothing  to  show  a  removal  or  disposi- 
tion of  property  to  defraud  creditors.  The  f and  in  the  hands  of 
James  Q.  King  &  Sons  belonged  to  the  defendant's  wife.  The 
defendant's  wife  signed  several  receipts  for  subsequently  occur- 
ring payments  out  of  this  fund,  and  by  an  order  of  the  defend- 
ant attached  to  each  receipt,  the  payments  were  made  payable 
to  the  plaintiff,  and  the  receipts,  with  the  orders  of  the  defendant 
undcnvrittcn,  were  delivered  to  the  plaintiff.  The  defendant,  in 
violation  of  this  agreement  and  understanding — that  the  pay- 
ments might  be  made  to  the  plaintiff— -^rew  them  from  the 
bankers  as  they  fell  due.  But  the  money  thus  drawn  was  not 
his  property.    This  creditor  had  no  claim  upon  it    It  could  not 
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have  been  applied  to  the  payment  of  his  debt  If  a  judgment 
had  been  recovered,  and  he  was  brought  before  a  judge  upon 
proceedings  supplementary  to  execution,  the  judge  could  not 
order  James  G.  King  &  Sons  to  make  these  payments  to  the 
plaintiff  until  his  debt  was  satisfied,  nor,  if  the  defendant  had  the 
money  in  possession,  could  the  judge  direct  the  defendant  to  pay 
it  to  the  plaintiff.  It  was  the  separate  property  of  the  wife,  and 
the  fact  that  the  defendant  drew  it  from  tbe  bankers,  authorized 
to  pay  it  on  her  receipt,  could  not,  in  any  aspect,  be  regarded  as 
a  fraudulent  removal  or  disposition  of  his  property. 

The  withdrawing  of  the  money,  which  was  designed  by  the 
defendant  to  be  a  security  for  the  repayment  of  the  thousand 

fars  loaned  to  the  defendant  by  the  plaintiff,  would  not  show 
.  the  debt  was  fraudulently  contracted.  The  giving  of  re- 
ceipts for  accruing  payments  signed  by  the  wife,  with  the  de- 
fendant's order,  making  them  payable  to  the  plaintiff,  was  no 
agreement  on  the  part  of  the  wife  that  these  payments  might  be 
made  to  the  plaintiff.  If  the  plaintiff  saw  fit  to  loan  money  upon 
such  a  security,  it  was  his  own  folly.  He  should  have  had  some- 
thing which  neither  the  wife  nor  husband  could  countermand. 
The  wife  simply  acknowledged  that  she  had  received  the  pay- 
ments from  the  bankers  through  the  defendant.  She  gave  a  re- 
ceipt to  the  defendant  which  would  authorize  him  to  receive  the 
payments  from  James  G.  King  &  Sons,  but  which  did  not  au- 
thorize him  to  transfer  them,  by  way  of  security  or  otherwise,  to 
the  plaintiff.  Upon  the  production  of  that  receipt  the  bankers 
were  autliorized  to  pay  the  amount  acknowledged  by  the  receipt 
to  the  defendant,  but  not  to  his  .order.  The  bankers  might 
probably  have  been  protected  if  they  had  paid  the  money 
to  the  plaintiff  upon  the  production  of  the  receipt,  but  they 

•  would  not  have  been  if  notified  by  the  wife  not  to  pay  it  to 
him.  The  husband  had  no  authority  to  bind  the  wife  by  the 
agreement  he  made  with  the  plaintiff,  and  the  plaintiff  can- 
not allege  that  he  was  defrauded  by  relying  upon  an  agree- 

*ment  which  constituted  no  security  at  all,  which  the  wife  could 
repudiate  at  any  moment,  and  which  it  ap|)oars  she  did,  as  the 
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defendant  swears  that  the  money  was  drawn  by  him  at  her  re- 
qnest,  for  the  purpose  of  obtaining  the  means  of  sabsistenoe  for 
her  and  himself. 
Order  appealed  from  affirmed. 


Jonas  N.  Phillips  v.  The  Mayor,  Aldermen  and  Common- 

ALTT  OF  THE  CiTY  OP  NeW  YoRK. 


The  provisioD  of  the  amended  charter  of  the  city  of  New  York,  passed  April  ^ 
ISdt,  tl;at  **no  member  of  the  common  council  shall  receive  any  compena 
for  his  services  as  such  member,"  applies  to  members  elected  before  the  passage 
of  that  act,  and  deprives  them  of  compensation  for  all  services  rendered  after  %fm 
act  took  eflfeot 

The  act  ia  not  unconstitntioDaL 

L  It  is  neither  a  private  nor  local  bill,  and  does  not  come  within  the  provision  of  the 
constitution,  that  no  such  bill  shall  embrace  more  than  one  subject,  and  which  shall 
be  expressed  in  the  title.  Art.  3,  §  16.  A  statute  cannot  be  termed  local  or 
prirate  wliicfa  provides  for  the  government  of  a  considerable  portion  of  the  terri- 
tory and  population  of  Uie  state,  delegating  powers  of  legislation,  and  authorizing 
the  p&issage  of  laws,  as  well  as  the  administration  of  them,  which,  in  their  opera- 
tion, aflbct  all  the  citizens  of  the  state,  who,  cither  in  their  persons,  come  within 
the  range,  or  whose  pix>poriy  is  within  tiie  limits,  of  that  jurisdiction. 

H.  Nor  am  the  provisions  of  the  amended  charter  be  said  to  be  of  more  than  one 
subject.  The  section  prohibiting  aldermen  from  acting  as  judges  of  the  Oourts  of 
Oyer  and  Terminer  and  Sessions,  is  proper  and  consistent  with  the  other  provisions 
of  the  act,  and  a  necessary  part  of  the  new  system  thereby  created. 

III.  The  section  providing  a  punishment  for  bribery  ofiered  to  or  committed  by  an 
officer  of  tiie  ot<y  is  not  a  subject  separate  from  or  unconnected  with  the  other 
provisiooa  of  the  charter,  within  tiie  meaning  of  the  constitution. 

rv.  If  there  were  any  doubt  upon  these  points,  it  would  not  be  necessary  to  declare 
the  wiiole  act  void.  So  much  as  is  consistent  with  the  title  would  be  sustained, 
and  the  remainder  only  invalidated. 

V.  Nor  ia  it  any  objection  to  the  constitutionality  of  the  charter,  that  by  the  44th 
section  it  takes  away  the  compensation  of  an  officer  during  his  term  of  oflico. 
Ihere  is  no  doubt  of  the  power  of  tbe  legislature  to  do  tliis. 

The  64th  section  of  the  charter,  providing  that  no  right  accrued  before  the  act  took 
elfect  sliould  be  prejudiced  thereby,  does  not  apply  to  prospective  oomponBotidn 
of  public  officers,  not  then  earned. 
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Case  submitted  without  controversy  on  an  agreed  stateoieut 
of  facts,  under  section  372  of  tbe  Code.  The  facts  were  sub- 
fitantially  as  follows :  Jonas  N.  Phillips  and  Jesse  Mitchell 
were,  in  November,  1856,  elected  councilmen,  the  one  from 
the  seventeenth  and  the  other  from  the  forty-third  council 
llistrict.  They  qualified  as  required  by  law,  and  entered  upon 
the  discharge  of  their  duties.  By  the  charter  then  in  force, 
councilmen  received  four  dollars  for  each  day  in  which  they  sat 
in  the  common  council.  In  April-,  1857,  and  while  Phillips  and 
Mitchell  were  still  in  the  common  council,  an  act  amending  the 
city  charter  was  passed.  This  amended  charter  provided  (§  44) 
that  "  no  member  of  the  common  council  shall  receive  compen- 
'flwon  for  his  services  as  such  member."  This  act  took  effect 
die  1st  of  May,  1857.  Jonas  N.  Phillips  and  Jesse  Miichell 
remained  in  the  common  council ;  and  they  claimed  compensa- 
tion for  eight  days'  attendance  thereon,  subsequent  to  the  1st  of 
May,  for  which  the  city  refused  to  pay.  Mr.  Mitchell  assigned 
bis  claim  to  Jonas  N.  Pliillips.  The  questions  submitted  to  the 
court  were  as  follows : 

First.  Whether  the  act  of  April  14th,  1857,  is  not  void, 
as  being  in  violation  of  the  constitution  of  the  state  of  New 
York  ? 

Second,  Whether  it  is  not  unconstitutional  in  so  far  as  it  seeks 
80  take  away  (if  it  does  so)  the  compensation  of  councilmen 
elected  under  the  law  of  April  12th,  1853  (amended  and  con- 
firmed by  the  act  of  June  14th,  1853),  and  in  office  at  the  time 
It  went  into  operation. 

T/ttrd.  Whether,  even  if  constitutional,  it  affects  any  others 
than  the  councilmen  whose  election  is  provided  for  under  it,  or 
extends  to  or  was  meant  to  embrace  councilmen  in  office  at  the 
time  it  went  into  operation  ? 

Fourilu  Whether  the  said  Jonas  N.  Phillips  is  not  entitled  to 
recover,  by  virtue  of  the  act  of  April  12th,  1853  (amended  and 
confirmed  by  the  act  of  June  14th,  1853),  the  amount  daimed, 
Viz.,  sixty-four  dollars. 
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John  Oraham,  for  the  plaintiff.  I.  The  act  of  April  14tli, 
1857,  is  a  local  bill  and  embraces  more  than  one  subject,  which 
is  not  correctly  expressed  in  its  tide,  and  is,  therefore,  uncon- 
BtitutionaL  Cons.  Art.  8,  §  16. 

Section  48  of  the  act  not  only  excludes  the  aldermen  from  act- 
ing as  judges  of  the  Court  of  Oyer  and  Terminer,  or  in  the  courts 
of  General  or  Special  Sessions  in  the  city  of  New  York,  but  it 
provides  who  may  hold  these  courts.  Courts  of  Oyer  and  Ter- 
miner are  constitutional  courts  (Const  Art.  6,  §  6),  and  the 
designation  of  judges  by  whom  they  are  to  be  held,  or  any 
amendment  to  or  alteration  of  their  jurisdiction,  does  not  come 
within  the  range  of  amendments  to  the  city  charter.  To  amenfl 
or  change  the  jurisdiction  of  a  constitutional  or  state  cou;*t, 
does  not  belong  to  an  amendment  of  the  charter  of  the  citjnSJf 
New  York.  For  the  proper  construction  of  this  provision  of 
the  constitution,  see  In  Uie  mailer  of  Walker^  3  Barb.  S.  C.  R 
162 ;  Connor  v.  The  Mayor,  dc.  o/N.  F.,  1  Seld.  285 ;  Tlie  Sun 
Mut.  In%  Co.  V.  The  Mayor,  dc,  of  N.  F.,  ibid.  241. 

Section  52  of  the  act  adds  two  new  crimes  to  the  criminal 
catalogue  of  this  state.  First,  it  makes  it  criminal  to  offer  a 
bribe  to  an  officer  of  the  city  government ;  second,  it  makes  it 
criminal  for  the  officer  to  receive  it  Such  a  law  should  not 
form  part  of  a  city  charter.  The  true  test,  as  to  whether  this  act 
is  mnltifarious,  is  this :  would  an  inspection  of  its  title  naturally 
lead  to  the  conclusion  that  such  provisions  as  these  formed  a 
part  of  it  ?  For  ilie  iitle  by  the  constilution  is  intended  to  be  an  %nde» 
to  the  whole  lata.    See  cases  supra. 

II.  If  the  intention  of  the  net  in  question  was  really  to  take 
away  all  compensation  for  their  services  from  the  present  coun- 
cilmen — and  such  is  its  effect — it  is  unconstitutional  on  that 
ground.  Councilmen  arc  officers,  under  the  charter,  of  this  city. 
Laws  of  1863,  pp.  410,  738.  The  principles  regulating  the 
right  of  the  legislature  to  interfere  with  the  compensation  of 
such  officers,  and  state  officers,  ai'e  entirely  different.  As  to  the 
former,  the  compensation  must  remain  intact  until  the  expira- 
tion of  the  term  of  the  existing  incumbent.    As  to  the  latter, 
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fi}thoagli  tbeir  emoIumentB  may  be  varied,  they  cannot,  during 
fceir  terms,  be  entirely  abolished.  Connor  v.  The  Mai/or^  Sc,  c/ 
K.  F.,  1  Sandf.  S.  C.  R  355 ;  S.  C,  1  Seld.  286. 

in.  Even  if  the  act  would  not  be  unconstitutional,  for  taking 
arway  the  compensation  of  existing  councilmeD,  unless  the  court 
^n  see  that  it  was  the  plain  intention  of  the  legislature,  and 
Jbat  it  is  the  indubitable  meaning  of  the  language  of  the  acl,  it 
should  not  favor  such  a  construction.  1st.  The  common  council 
QK>ken  of  in  section  44  is  the  common  council  provided  for  by 
the  act,  If  hibh  enacts  (§  51)  that  the  mayor,  aldermen  and  coun- 
eilmen  provided  for  in  this  act  shall  be  elected  on  the  first 
Tuesday  of  December,  1857.  2d.  Section  54  declares  that  "  this 
act  shall  not  prejudice  or  affect  any  right  accrued  or  proceeding 
t^kJMbnenced  before  this  act  takes  effect."  The  right  of  the 
existing  coun'cilmen  to  their  compensation  for  a  whole  year  is  a 
^  right  accrued,"  within  the  meaning  of  this  provision. 

Richard  Busteedj  for  the  defendants. 

iNonAHAM,  First  Judge.— The  parties  hereto  have  agreed 
|(pqp  a  case  containing  the  facts,  which  they  submit  to  the  court, 
pursuant  to  the  provisions  of  the  Code,  for  judgment  thereon. 

The  plaintiff  claims  to  recover  against  the  defendants  for  com- 
pensation as  a  councilman  for  eight  daj's,  in  May,  1857,  and  for 
the  same  services  rendered  by  Jesse  Mitchell  during  the  same 
VK)nth — the  latter  claim  having  been  duly  assigned  to  the 
plaintiff. 

The  defendants  refuse  payment  of  these  daimsy  upon  the 
ground  that  the  provisions  of  the  amended  charter  of  April, 
1857,  deprive  the  members  of  the  common  c6uncil  of  any  com* 
pensation  for  such  services  after  the  same  took  effect 
.  By  the  acts  of  April  12,  1858,  and  June  14, 1859,  oottncilmen 
were  substituted  in  the  place  of  assistan^aldermen,  formed  a 
part  of  the  common  council  of  the  said  city,  and  were  entitled  U 
the  same  compensation  as  the  aldermen. 

The  case  admits  that  compensation  to  have  been  duly  fixed  a 
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Ibttr  dollars  for  eaoh  day  the  alderman  should  sit  in  the  oom- 
xnon  council. 

The  question  then  arises,  whether  the  amended  charter  of 
1857  deprives  the  members  of  the  present  common  council  of 
such  compensation. 

By  section  44  of  this  charter  it  is  provided  that  "  no  member 
of  the  common  council  shall  receive  anv  compensation  for  hid 
services  as  such  member,"    Laws  of  1857,  ch.  446. 

If  this  provision  is  applicable  to  the  members  in  office  at  the 
time  of  its  passage,  there  is  no  authority  for  the  payment  of  com* 
pensation  to  the  members  of  the  common  council. 

The  previous  part  of  section  44  refers  to  officers  under  thi* 
charter,  and  the  defendants'  counsel  contends  th^t  the  whole^ 
tion  must  be  construed  as  relating  to  such  officers. 

By  the  51st  section  of  the  same  act  it  is  enacted  that  the  mayoi*, 
aldermen,  and  councilmen,  provided  for  in  this  act,  are  to  be 
elected  at  the  first  election  for  charter  officers  to  be  held  after  it* 
passage. 

I  have  had  occasion  heretofore  to  pass  upon  the  provision!^  of 
tiiis  statute  in  the  matter  of  Devlin,  so  &r  as  the  same  was  ap** 
plicable  to  the  present  common  council,  and  have  held  that  the 
powers  therein  granted  were  conferred  upon  the  present  mea»- 
bers  of  that  body,  so  far  as  they  were  required  for  the  purposes  of 
government,  to  prevent  an  entire  cessation  of  the  powers  of  legis- 
lation during  the  year.  If  this  construction  of  the  charter  bo 
correct,  then  it  necessarily  follows  that  the  provisions  of  th^ 
44th  section  also  apply  to  the  present  members.  Many  of  thi 
provisions  of  this  act  have  already  been  acted  upon  by  the  com- 
mon council,  and  the  departments  are  now  organissed  under  thos& 
provisions. 

If  the  term  "common  council"  is  confined  to  those  hereafter 
to  be  elected,  then  no  ordinances  for  the  organization  of  the  de- 
partments rould  be  passed,  except  by  those  who  may  be  elected 
under  this  charter ;  and  if  the  act  does  not  apply  to  those  now  in 
office,  there  is  no  law  excluding  the  present  aldermen  from  the 
courts  of  Oyer  and  Terminer  and  Sessions,  as  provided  in  the 
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48th  section,  because  the  law  heretofore  passed  on  that  sabject 
is  repealed  by  thot  act. 

The  common  council  itself  can  only  exist  under  this  charter. 
All  its  powers  must  depend  on  the  present  statute,  because,  with- 
out organization  under  it,  there  is  no  law  which  recognizes  such 
officers  as  councilmcn ;  and  .when  the  statute  provides,  in  gen- 
eral terms,  that  no  member  of  the  common  council  shall  receive 
any  compensation  for  his  services  as  such  member,  I  see  no 
way  of  avoiding  the  conclusion,  that  the  same  refers  to  the  pre- 
sent as  well  as  the  future  members.  The  former  part  of  the  sec- 
tion is  not  entirely  confined  to  future  legislation.  It  provides 
for  the  disposition  of  fees  now  or  hereafter  to  be  provided,  and 
whenever  the  statute  is  intended  to  apply  to  officers  thereafter 
to^  chosen  or  appointed,  it  is  express  in  limiting  its  operation 
to  "  officers  under  the  charter,"  or  "  provided  for  by  the  act." 

It  is  s^id  that  the  act  allowing  such  compensation  to  the 
members  of  the  common  council  is  not  repealed.  The  provision 
of  the  44ih  section,  if  applicable  to  the  present  members,  would 
be  a  repeal  of  that  statute,  even  if  no  express  repeal  was  con- 
tained in  the  act:  but,  by  the  54th  section,  all  laws  inconsistent 
with  the  act  are  thereby  repealed,  and  if  the  provision  above 
referred  to  applies,  then  the  statute  would  be  inconsistent  with 
the  new  charter,  and  would  be  expressly  repealed  thereby. 

The  56th  section  of  the  act,  which  provides  that  it  shall  take 
effect  on  the  1st  of  May  then  ensuing,  also  showsHhat  the  legis- 
lature intended  that  its  provisions  should  be  operative  in  some 
parts  at  that  lime. 

It  is  contended  also,  on  the  part  of  the  plaintifF,  that  the 
amended  charter  of  1857  is  a  local  bill  and  embraces  more  than 
one  subject,  which  is  not  expressed  in  its  title,  and  is  therefore 
unconstitutional. 

The  provision  of  the  constitution  is,  that  no  private  or  local 
bill  shall  embrace  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title.    Art.  8,  §  16. 

I  am  not  prepared  to  admit  that  the  act  in  question  is  either  a 
private  or  a  local  bill.    It  can  in  no  sense  be  called  a  private 
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hill.  It  is  intended  to  regulate  the  government  of  a  city  con- 
taining a  large  portion  of  the  population  of  the  state,  authorizing 
the  city  authorities  to  exercise  powers  of  legislation,  which,  with* 
out  it,  would  belong  to  the  legislature.  A  private  act  is  one  of 
an  entirel}'^  different  character,  relating  to  private  and  not  public 
interests,  and  to  individual  cases,  and  not  to  a  whole  community. 

Nor  do  I  think  such  an  act,  devolving  upon  others  the  powers 
which  the  legislature  possesses  for  tlie  purposes  of  governmentj 
can  be  called  a  local  act.  In  the  case  of  Connor  v.  The  MayoTy 
etc.  (1  Selden,  285),  an  act  was  under  consideration  providing 
for  the  salaries  of  certain  officers  elected  in  the  city  of  New  York, 
to  which  the  same  objection  was  made  as  in  the  present  case. 
Judge  Foot,  iu  his  opinion,  referring  to  this  objection,  says,  "Jn 
my  opinion,  the  act  is  neither  private  nor  local."  15 

And  again,  he  says,  *'  Regulating  the  am.ount  and  manner  of 
paying  the  officers,  or  a  given  number  of  the  officers  of  a  county 
of  this  state,  for  their  official  services,  when  such  services  are 
rendered  in  aiid  form  part  of  the  administmtion  and  execution 
of  the  laws  of  this  state,  and  afflict  the  citizens  thereof  who  come 
within  their  range,  can  neither  be  private  nor  local  in  the  View 
contemplated  by  the  constitution." 

With  much  greater  force  may  these  remarks  be  applied  to  a 
statute  providing  for  the  government  of  a  large  portion  of  the 
tcrriti^ry  and  population  of  the  state,  delegating  powers  of  legis- 
lation and  authorizing  the  passage  of  laws  as  well  as  the  admin- 
istration of  them,  which  in  their  operation  affect  all  the  citizens 
of  the  state,  who  cither  in  their  persons  come  within  their  range 
or  whose  property  is  within  the  limits  of  that  jurisdiction. 

Nor  do  I  think  the  provisions  of  the  statute  can  be  said  to  be 
of  more  -than  one  subject.  The  act  was  intended  to  provide  or 
add  to  ths  cliartcr  of  the  city.  The  previous  charters  had  con- 
ferred on  the  aldermen  the  right  to  sit  as  judges  of  the  Oyer  and 
Terminer  and  of  the  Sessions,  In  framing  the  n(vw  charter,  aa 
well  as  in  tlie  act  to  amend  the  charter  of  1849,  passed  12th  of 
April,  185^,  it  was  deemed  advisable  to  prohibit  the  aldermen 
from  any  longer  exorcising  that  power,  and  it  was  proper  and 
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oiMisistent  with  the  other  provisions  of  that  act,  and  a  necessarj 
part  of  the  new  syBtem  contemplated  thereby,  to  prohibit  thoM 
who  formed  a  portion  of  the  city  government  from  exerciring 
any  longer  such  powers.  The  further  provision,  that  the  remain* 
ing  judge  in  those  courts  should  hold  the  same  without  the 
aldermen,  was  only  necessary  as  declaring  what  would  follow 
from  the  prohibition. 

If,  however,  there  was  any  doubt  upon  this  question^  it  is  not 
necessary  to  declare  the  whole  act  void.  So  much  of  it  as  is 
consistent  with  the  title  could  be  sustained.  Such  was  the  deci- 
sion of  tbe  Supreme  Court  of  the  second  district  in  Th^  Town  of 
FiMcill  V.  The  Plank  Road  Company  (22  Barb.  S.  0.  Rep.  684), 
in, which  the  first  section  of  a  statute  was  held  to  be  valid,  tod 
tllfresidue  to  be  void,  on  account  of  the  defect  in  the  title. 

It  was  also  urged  that  the  provisions  of  the  fiily-seoond  sec- 
tion brought  the  statute  within  the  constitutional  objection. 
That  section  provided  a  punishment  for  bribery  offered  to  or 
committed  by  an  officer  of  the  city  government.  It  was  neces- 
sarily connected  with  the  city  charter,  to  preserve  the  purity  and 
integrity  of  its  members  or  officers,  and  should  not^  in  my  Judg- 
ment, be  considered  as  a  subject  separate  from,  or  unconnected 
with  a  city  government. 

It  can  hardly  be  necessary  to  discuss  the  question,  whetheor 
the  legislature  can  take  away  the  compensation  of  an  officer 
during  his  term.  In  Warner  v.  The  People  (2  Denio  Rep.  272), 
Judge  Bronson  says,  '^  I  do  not  doubt  that  the  legislature  may 
regulate  and  reduce  or  take  away  the  fees  of  the  officer."  And, 
in  Connor  v.  The  City  of  N.  Y.  (2  Sandf.  855),  such  right  to  alter 
or  take  away  the  compensation  of  a  public  officer  is  maintained* 

The  plaintiff  also  claims  that  the  fifty-fourth  section  of  the 
amended  charter  declares,  that  no  right,  accrued  before  the  act 
took  effect,  should  be  prejudiced  thereby.  This  did  not  apply 
to  prospective  compensation  not  then  earned.  So  far  as  the 
plaintiff  had  rendered  ^ervice,  so  far  his  right  to  compensation 
had  accrued,  but  no  such  right  can  be  claimed  before  the  service 
was  rendered. 
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The  oaaea  above  referred  to  show  that  the  right  to  perform 
siieh  service  may  be  taken  away,  and  it  must  of  course  folloir 
that  there  was  no  accrued  right  in  the  plaintiff  by  which  he 
eould  insist  on  pay  for  discharging  his  duties,  contrary  to  the 
fffovisions  of  the  statute. 

Judgment  for  the  defendants. 


Isaac  Mater  v.  Christopher  Moller 

In  tOk  aotlofn  for  rent  upon  a  written  contract  to  hire,  signed  by  the  tenant  only,  St 
Ib  to  be  presumed,  in  the  absence  of  evidence  to  the  oontraryi  that  the  landlord^ 
agreement  to  let  was  also  in  writlDg.  .mL^ 

in  aoch  an  action,  evidence  of  a  parol  agreement,  on  the  part  of  the  landloro^to 
fefpalr,  is  inadmissible,  except  it  is  preceded  by  proof  that  the  landlord's  agree- 
ffiont  io  let  rested  in  parol 

t^  a  QO^tniet  of  letting,  there  is  no  implied  warranty  that  the  premises  are  tenaul* 
able. 

Appeal  by  plaintiff  from  a  judgment  of  the  Sixth  District 
Court.  This  was  an  action  for  rent.  The  defendant,  by  an 
agreement  in  writing,  hired  the  premises  No.  156  West  85th 
street,  for  sixteen  months  from  the  first  of  January,  1856.  The 
agreement  introduced  by  the  plaintiff  was  signed  by  the  de- 
fendant— the  tenant— only.  There  was  no  evidence  offered 
upon  the  trial,  as  to  whether  the  plaintiff  had  given  a  written 
lease  to  the  defendant  or  not.  But  the  defendant  proved,  sub. 
jfect  to  the  objection  of  the  plaintiff's  counsel,  that  the  plaintiff 
had,  prior  to  the  defendant's  taking  possession  of  the  premises, 
promised  the  defendant  that  he  would  put  the  house  in  good 
repair,  and,  in  particular,  repair  a  leak  in  the  roof,  which  he 
tfubeequently  refused  to  do,  and  by  reason  of  which  the  house 
was  rendered  untenantable.  Judgment  having  been  given  for 
the  defendant,  the  plaintiff  appealed. 

E,  B.  ShaJeTy  for  the  appellant. 

C.  Moller^  respondent,  in  person. 
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Brady,  J. — The  defendant  hired  the  premises  from  the  plain 
tiff;  and  executed  an  agreement  of  hiring.  No  promise  or  agree- 
ment, on  the  part  of  the  plaintiff^  to  repair,  is  contained  in  that 
paper  writing,  and,  in  the  absence  of  proof  that  the  landlord's 
agreement  was  by  parpl,  the  presumption  is  that  it  was  also  ia 
writing.  The  fact  was  susceptible  of  proof  very  readily,  and  the 
defendant  should  have  proved  it^  It  may  be  regarded  as  sus- 
picious, that  no  attempt  or  offer  was  made  thereto  by  the  defend- 
ant. If  it  had  clearly  appeared  that  the  letting  rested  in  parol, 
the  defendant  might  have  introduced  proof  to  show  a  promisa  to 
repair  at  the  time  of  the  letting.  Clcves  v.  Willoughhy^  7  Hill,  85. 
Omitting  to  make  that  clear,  the  presumptions  are  against  such 
a  fact  Regarding  the  landlord's  engagement,  therefore,  as  in 
w^ipng,  the  evidence  of  the  convereation  that  took  place  before 
the  defendant  took  possession  was  improperly  received.  The 
plaintiff  was  not  bound  to  keep  the  premises  in  repair,  and  there 
was  no  implied  warranty  that  the  premises  were  tenantable.  7 
Hill,  supra,  86 ;  PoU  v.  VeU&r,  2  E.  D.  Smith,  248. 

Judgment  reversed. 


Hannah  E.  Gilman  v.  Isaac  IIeddington  and  others. 

A  devise  to  executors  in  trust,  to  use  the  devised  fund  in  the  educntioHj  support  and 
maintenance  of  the  testator*s  three  children,  or  of  such  of  them  as  may  survive,  or 
of  tlie  issue  of  any  that  may  die,  until  the  two  youngest  or  the  sun-ivor  attain  the 
age  of  thirty  years,  is  valid.  The  limitation  is  in  fact  for  tnro  lives  only,  viz.: 
those  of  the  two  youngest  children. 

The  power  to  accumulate  the  fund  beyond  the  mmority  of  the  testator's  two  youngest 
children,  conferred  by  such  a  devise,  is  void ;  but  it  does  not  invalidate  tlie  be- 
quest or  the  trust  estate  created  thereby.  That  continues  in  the  trustees  until  tlie 
two  youngest  children,  or  the  survivor  of  them,  al  tain  the  age  of  thirty.  So  ikr  «8 
the  right  to  hold  and  manage  the  estate  is  oonce  ned,  it  is  valid. 

Appeal  from  ajudgment  of  the  special  term.    This  was  an 
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action  brought  to  procure  an  adjudication  upon  a  will,  and  to 
obtain  a  decree  declaring  certain  parts  of  it  to  be  void.  The 
will  in  question  was  that  of  Nathan  Gilman,  Jr.  It  contained, 
among  other  bequests,  the  following  clause,  which  the  plaintiff, 
the  widow  of  the  deceased,  sought  in  this  action  to  have  declared 
void: 

"  Item.  All  tbe  rest,  residue  and  remainder  of  my  estate, 
both  real,  personal,  and  mixed,  I  give  and  devise  to  my  execu- 
tors, hereinafter  named,  the  survivors  or  survivor,  in  trust  to  man- 
age the  same,  and  to  apply  so  much  of  the  same,  or  th«  income 
thereof,  as  they  may  see  fit,  in  the  exercise  of  a  sound  discretion, 
in  the  education  and  maintenance  of  my  three  children,  Willis 
Porter  Gilman,  Charlotte  Elizabeth  Gilman,  and  Nathaniel  Gil- 
man, or  to  such  of  them  as  may  survive,  or  to  the  issue  of^toiy 
that  may  die,  until  my  two  youngest  children,  Charlotte  Elizabeth 
Gilman  and  Nathaniel  Gilman,  or  the  survivor  of  them,  shall 
attain  the  age  of  thirty  years,  or  until  they  both  be  dead,  if  they 
die  before  attaining  thirty  years  of  age ;  at  which  time  my  estotc, 
80  left  in  trust,  is  to  be  paid,  conveyed  or  made  over  to  such  of 
my  three  children  aforesaid  as  may  then  survive,  or  to  the  issue  of 
any  of  them  that  may  be  dead,  having  issue  then  living,  in  equal 
proportions,  so  that  the  issue  may  have  the  share  of  the  parent 
But  if  all  the  children  be  then  dead  without  issue  then  living,  it 
is  my  will  that  said  rest,  residue  and  remainder,  as  aforesaid,  ot 
my  estate,  be  paid  or  made  over  as  follows :  one  quarter  to  my 
widow,  if  she  then  be  living,  and  the  balance  to  my  brothers  and 
sisters  then  living,  or  the  issue  of  any  that  may  be  dead  (the 
issue  representing  the  parent),  in  equal  proportions.  If  my 
widow  tlien  be  dead,  the  whole  is  to  be  paid  or  made  over  as 
last  aforesaid."  i 

Then  followed  a  clause  appointing  the  executors  the  guardi- 
ans of  the  testators  children,  to  take  care  of  their  property,  in- 
vest it  in  such  stocks  and  securities  as  they  might  think  best, 
and  authorizing  them  to  invest  an  amount,  not  exceeding  one 
half,  in  good,  productive  real  estate. 

The  cause  was  tried  at  special  term,  without  a  jury,  before 
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Judge  Ingraham,  and  the  following  opinion  was  rendered  by 
him: 

Ingraham,  First  Judge. — My  conclusions,  in  regard  to  tbe 
questions  submitted  on  the  trial  of  this  case,  are,  that  the  5th 
article  of  the  will,  although  it  contains  some  provisions  whicli 
cannot  be  sustained,  is  not  entirely  void.  The  devise  to  the  ex- 
ecutors is  good,  for  the  purpose  of  applying  the  income  xo  %be 
support  and  education  of  the  children  of  the  testator  during  thetf 
minority. 

The  limitation  is  in  fact  only  for  two  lives,  viz.:  the  two 
youngest  children.  It  cannot  be  extended  beyond  their  roiaor* 
itj^nd,  on  the  death  of  those  two  children  or  their  arriving  at 
a^^the  trust  ceases,  and  the  estate  must  then  be  divided  among 
the  persons  then  entitled  to  receive  it  Any  other  provisioni^ 
which  may  have  the  effect  of  continuing  the  trust  for  a  longer 
period,  must  be  declared  void.  There  is  not,  in  these  provisions^ 
anything  which,  although  void  in  themselves,  renders  it  neoea- 
sary  to  declare  the  whole  of  the  5th  article  to  be  void.  The  pop* 
tion  of  it  limiting  the  estate  for  the  lives  of  the  two  children  until 
they  arrived  at  age,  or  die,  may  be  sustained,  and  the  intent  of 
the  testator  so  far  carried  out. 

The  residue  of  the  sums  of  $5,000  and  $20,000,  after  the  termi- 
nation of  the  life  estate  of  the  widow,  fall  into  the  portion  of  the 
estate  disposed  of  by  the  5th  article,  and  are  subject  to  the  same 
disposition  as  the  residue  of  the  general  estate. 

The  necessary  provisions  to  carry  out  these  views  will  be  ae^ 
tied  in  the  judgment 

From  the  judgment  entered,  in  accordance  with  this  opinjon, 
the  plaintiff  appealed. 

Martin  A  Smil/is  and  Charles  G'Conor^  for^thc  appellants. 

FinsT  Point.  The  testator  attempted,  by  the  residuary  olaoflBi 
to  create  a  special  discretionary  trust  for  the  benefit  of  miQ<»iiy 
adults  and  unborn  generations,  to  endure  for  nearly  thUtgf 
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years,  -unless  accidentally  terminated  at  an  earlier  period  by  the 
deatli  of  his  two  younger  children. 

Secoijd  Point.  This  trust  contemplates  many  things  which 
are  expressly  forbidden  by  law,  and  it  is  consequently  incapable 
of  being  executed. 

I.  The  life  interests  given  to  persons  not  in  being  are  void. 
1  E.  S.,  723,  §  17-21  (see  4th  ed.  p.  133);  ibid.  p.  773,  §§  1,  2' 
(see  4th  ed.  p.  183). 

IL  This  is  not  a  case  of  successive  life  estates,  where  eflFeot 
might  be  given  to  the  testator's  intent,  by  cutting  off  the  life 
estates  subsequent  to  the  two  first,  because : 

1,  There  are  no  two  persons  named  to  take  in  succession. 

2.  It  would  involve  a  manifest  overthrow  of  the  testaWe 
whole  design,  and  might  leave  his  children  penniless. 

III.  The  power  to  accumulate  is  void,  because  not  directed 
for  the  exclusive  benefit  of  the  minors  in  being.  1  R  S.,  773, 
§§  3,  4;  Harris  v.  Ckrh,  3  Seld.  242. 

IV.  The  powers  to  buy  and  sell  or  convey  real  estate  are 
void. 

^Thirt)  Point. — These  provisions,  which  are  manifestly  and 
wholly  illegal  and  void,  enter  so  essentially  into  the  general 
plan  of  the  will,  that  even  if  it  were  practicable  to  separate  thorn 
from  the  few  directions  which,  if  standing  alone,  and  materially 
modified  by  the  courf,  might  be  valid,  it  would  still  be  impossi- 
ble to  carry  such  latter  direction  into  effect,  in  any  measure  or 
degree,  wi(]iout  defeattn/j  Hie  main  object  and  most  clierished  wishes 
of  Hie  testator, 

I.  This  was  to  keep  together  the  bulk  of  his  estate,  and  to 
make  it  accumulate  for  a  long  period  of  time,  affording  mean- 
while a  sustenance  to  all  his  posterity  who  might  be  in  need — 
children,  grandchildren  and  great-grandchildren — was,  evidently, 
the  great  object  of  the  testator. 

n.  The  several  illegal  trusts,  trust  powers  and  life  estates 
were  the  indispensable  and  necessary  means  to  the  accomplish- 
ment of  this  object,  and  their  failure  is  destructive  of  Vie  wliole 
mJieme  of  the  will. 
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III.  The  court  bas  no  power  to  make  a  new  will  for  the  tes- 
tator, but  such  would  be  the  effect  of  attemptiog  to  carry  out 
any  one  direction  contained  in  tlie  will.  There  is  only  one  thing 
which  could  possibly  be  done  under  the  trusts,  which  would  not 
be  illegal,  and  would,  at  the  same  time,  approximate  to  an  exe- 
cution of  a  part  of  the  testator's  object,  t.  e.,  the  application  of 
the  whole  income,  whether  needed  or  not,  to  the  support  and  main- 
tenance of  such  of  the  children  as  might  happen  to  be  in  life. 
This  would  be.m  violation  ofUie  expressed  desire  ofOie  testator^  far 
it  xoould  dcfaai  tlie  accumulation  he  aimed  ai^  set  aside  die  discre- 
tionary supervision  he  created^  and  disappoint  the  remainder-men 
to  whom  lie  ultimately  gave  the  estate. 

.^^.  One  of  the  mon8trous.and  unnatural  effects  of  such  a  direc- 
tion would  be,  that  for  many  years  grandchildren  of  the  testa- 
tor might  be  starving,  or  in  an  alms-house,  whilst  a  single 
surviving  child  had  a  superabundance. 

FouiiTii  Point. — The  whole  devise  and  bequest  in  trust,  and 
all  the  trusts  and  powers  connected  therewith,  being  essential 
parts  of  one  general  scheme  ^or  illegally  keeping  together  and 
accumulating  the  testator's  property,  and  giving  unauthorized 
remainders,  should  be  declared  to  be  illegal,  inoperative  and  void ; 
to  the  end  that  the  just,  reasonable  and  convenient  appropria- 
tion made  by  the  law  of  descents  and  distributions  should  take 
place.  Costar  v.  Lorillard,  14  Wend.  265  ^.Hawlcy  v.  James,  16 
ibid.  61,  144 ;  Hone's  ExWs  v.  Van  Sc/iaick,  7  Paige,  230 ;  20 
Wend.  564 ;  Thompson  v.  GarmicliaeVs  ExWs,  1  Sand.  Ch.  R.  3S7 ; 
McSorley  v.  ifcSorlei/s  ExVs,  4  ibid.  414;  McSorley  y.  IFi&ow, 
ibid.  515 ;  Field  v.  Fields  Ex'rs,  ibid.  628. 

P.  O.  Clark,  for  the  respondents. 

I.  The  trust  created  by  the  5th  clause  of  the  will  is,  in  all 
respects,  valid,  with  the  qualification  hereafter  mentioned. 

1.  The  estate  is  given  to  the  executors  to  hold  and  manage 
the  same  until  or  during  the  life  of  the  two  children,  or  until 
they  attain  the  age  of  thirty  years. 

2.  The  limitation  cannot  extend  beyond  the   two  lives  in 
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being,  and  may  sooner  terminate  if  the  children  live  to  the  age 
of  thirty. 

8.  This  is  a  valid  limitation.  2  R  S.  (4th  ed.)  page  133,  §  15 ; 
(1st  ed,)  pagQ  723 ;  ibid.  (4th  ed.)  page  183,  §  1 ;  (1st  ed.)  page 
773  ;  Dt  Kay  v.  Lvhig,  5  Deuio,  646-650. 

4.  The  direction  for  the  accumulation  beyond  the  minority  of 
the  infants  is  void,  but  the  statute  declares  that  such  direction 
shall  be  void  only  as  respects  the  time  beyond  such  minority. 
See  2  R.  S.  (,4th  ed.)  page  184,  §  4 ;  (1st  ed.)  774 ;  De  Kay  y. 
Irving^  5  Deuio  Ilep.  646-53. 

n.  There  is  no  provision  of  this  will,  vvhich,  if  void,  is  so  to 
such  an  extent,  or  is  so  connected  with  the  other  provisions,  as 
to  render  the  whole  will  void.  Haxton  v.  Corse^  2  Barbour  Ch. 
Eep.  506;  De  Kay  v.  Irving,  5  Denio,  646;  Paries  v.  ParllSl^9 
Paige  Eep.  117;  Darling  v.  Rogers^  22  Wendell,  483;  Dupre  v. 
Thompson^  4  Barbour  Sup.  C.  Eep.  279 ;  Van  Vechten  v.  Van 
Vecfilen,  8  Paige,  128. 

The  only  provision  subject  to  criticism  is  that  in  which  the 
trustees  are,  during  the  time  limited,  to  apply  the  income  of  the 
estate  to  the  issue  of  any  of  the  children  who  may  die  leaving 
issue.  If  the  court  shall  think  this  direction  void,  still,  the  au- 
thorities cited  are  in  point,  that  the  other  provisions  miy  stand. 

The  court  erred,  however,  in  declaring  that  the  trust  wholly 
ceased  upon  the  two  children  attaining  the  age  of  twenty-one 
years,  and  in  this  respect  the  decree  appealed  from  should  be 
modified. 

The  statute  declares  the  accumulation  shall  ceas3  at  the  ter- 
mination of  the  minority  of  the  children.  The  trust  is  valid,  so 
far  as  holding  and  managing  the  estate  is  concerned  during  the 
two  live?,  or  until  the  children  named  attain  the  age  of  thirty 
years,  if  they  live  so  long,  but  the  accumulation  will  cease.  That 
is,  the  whole  income  must  be  paid  over  to  the  persons  entitled 
after  majority,  but  ihe  principal  will  remain  in  the  hands  of  the 
trustees  daring  the  time  limited. 

Daly,  J, — I  concur  in  the  judgment  pronounced  at  the  special 
Vol.  L  82 
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term,  except  as  &r  as  it  declares  that  the  trust  estate  shall  cesiae 
when  the  two  youngest  children,  or  the  survivor  of  them,  arrive  at 
the  age  of  twenty-one  years.  The  power  given  to  accumulate 
beyond  the  minority  of  the  testator's  children  was  void,  but  the 
estate  in  the  trustees  continues  until  the  two  youngest  children,  or 
the  survivor  of  them,  attain  the  age  of  thirty  years.  So  far  as 
holding  and  managing  the  estate  during  the  two  lives,  or  until 
'the  two  youngest  children  reach  the  age  of  thirty  years,  if  they 
live  so  long,  it  is  a  valid  trust  and  may  be  executed.  With  this 
modification,  therefore,  I  think  the  judgment  of  the  special  term 
should  be  affirmed. 
Judgment  accordingly. 


Andrew  S.  Garr  v.  Henri  Mairet  and  C.  A.  Robert. 

Josts,  88  taxed  or  adjusted  by  the  dork,  are  not,  under  the  Code,  the  measore  of 
oompensatioQ  for  the  fservices  of  the  attorney,  in  an  action  between  himself  and 
his  client  to  recover  therefor. 

In  such  an  action,  proof  of  the  value  of  the  service  is  required. 

Appeal  by  defendants  from  a  judgment  entered  upon  the 
report  of  a  referee.  The  facts  sufficiently  appear  in  the  opinion 
of  the  court. 

F.  H.  Coudertj  for  the  appellants. 

A,  S.  Oarr,  respondent,  in  person, 

Brady,  J.— The  plaintiff,  who  is  an  attorney  and  couT\sellor 
'  of  the  court,  sued  the  defendants  to  recover  for  services  rendered 
in  his  professional  character.  Before  the  referee,  no  proof  of  the 
value  of  the  services  rendered  was  given,  except  the  judgment 
rolls,  sliowing  the  costs  taxed  against  the  parties  sued  by  the  de 
fendants.  Prior  to  the  Code,  there  is  no  doubt  tlie  rule  was,  that 
the  amount  of  costs  taxed  was  the  measure  of  compensation  to 
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the  attorney,  as  between  him  and  his  client  {lIcFarland  v.  Cra^y, 
8  CJowcn,  253 ;  Brady  v.  Oily  of  New  York,  1  Sand.  588,  584)  f 
but,  by  the  Code,  the  rale  was  changed,  leaving  the  attorney  and 
client  to  make  their  agreement  as  to  compensation.  On  author- 
ity, although  perhaps  the  rule  referred  to  is  a  fair  one  and  should 
Btill  prevail  where  no  express  agreement  has  been  made,  cosW 
are  no  longer  the  measure  of  compensation,  and  proof  of  value  of 
the  service  is  required.  Code,  803 ;  Easton  v.  Smithy  1  E.  D. 
Smith,  818 ;  J^iv  v.  Hamlin  and  others^  11  How.  452  ;  Moore  v. 
Weaterveltj  8  Sand£  762.  The  referee  erred,  therefore,  and  the 
judgment  should  be  set  aside  and  the  cause  referred  back.  Costs 
to  abide  event 

Ordered  accordingly.  ^ 


Caroline  Nordemeyer  v.  Philip  A.  Loescher. 

A  commoa  carrier  has  the  right  to  exact  payment  in  advance  for  his  senrioes,  and  if 
the  person  who  employs  the  carrier  pays  the  carriage  in  advance,  he  cannot  b^ 
required  to  pay  it  over  again  to  another  party,  wlio  has,  without  his  authority^ 
performed  the  service.  In  sucli  case,  there  is  no  privily  of  contract  between  him 
and  the  carrier  who  performs  the  service,  and  the  latter  has  no  lien  upon  tha 
proper^  against  the  owner,  but  must  look  to  the  party  who  employed  him,  for  hto 
compensation. 

Bat  a  carrier,  employed  to  forward  goods,  may  employ  another  carrier  to  perform  tho 
sem^.ce,  and  the  lalter  will  have  a  hen  on  the  goods  for  his  charges,  where  th« 
charges  for  carriage  have  not  been  previously  paid  to  the  former  carrier. 

An  agreement  io  carry  a  passenger  and  his  baggage  includes  only  ordinary  bfl9- 
gage,  or  such  articles  of  necessity  and  personal  convenience  as  are  usually  carried 
by  passengers. 

n.  agreed  to  convey  N.  from  Hamburg  to  New  Tork,  and  to  forward  her  baggage  to 
her  there,  to  the  care  of  the  defendants.  He  employed  another  carrier  to  forward 
the  baggage,  from  whom  it  was  reoeived  by  the  defendant  It  did  not  appear 
whether  X.  had  paid  for  her  passage  or  the  carriage  of  her  baggage  or  not: 

Beldf  that^  in  the  absence  of  such  evidence,  the  defendant  )md  a  lien  on  the  baggago 
for  cliarges  incurred  in  the  carriage  thereof,  and  paid  by  him  to  the  carrier. 

Appeal  by  defendant  from  a  judgment  of  the  Marine  CourfL 
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This  was  an  action  to  recover  damages  for  an  alleged  conver^ot 
of  personal  property  of  the  plaintifF.  Judgment  was  rendered 
Ibr  $127  for  the  plaintiff,  by  the  justice  who  tried  the  causey 
which  was  affirmed  at  the  general  term  of  the  Marine  Coari 
f  he  defendant  appealed.  The  facts  are  stated  in  the  opinion  of 
Che  court. 

Charles  A.  May^  for  the  appellant 

•    H.  IK  Johnson^  for  the  respondent 

Dalt,  J. — All  that  can  be  gr^thered  from  the  very  imperfect 
l^temett  of  the  case,  upon  which  this  cause  was  heard  by  the 
general  term  of  the  court  below,  is,  that  the  plaintiff  made  an 
agreement  with  one  Hirschman,  a  shipping  merchant  in  Ilam- 
burg,  by  which  Hirschman  promised  to  send  her  to  New  York 
in  t!ie  ship  Waterloo,  and  to  forward  her  baggage  there,  which 
lie  told  her  she  would  find  in  New  York,  at  the  defendant's.  It 
does  not  appear,  by  the  case,  whether  she  paitl  her  passage  or 
(Only  paid  part  of  it,  or  merely  agreed  to  pay  her  passage.  In 
one  part  of  the  case  it  is  said  that  "she  paid  or  agreed  to  pay 
It,"  and,  in  another,  that  an  *'  advance  and  money"  was  due  by 
her  upon  her  passage,  the  freight  of  her  baggage,  insurance, 
ftc.  Uirscbman  sent  her  to  this  city,  in  the  ship  Waterloo, 
where  she  arrived  eight  weeks  before  the  arrival  of  the  bag- 
gage. The  baggage  was  received  here  by  the  defendant,  who 
paid  the  charges  and  expenses  upon  it,  amounting  to  $59.50, 
which  included  $36.18  for  advance  charges,  insurance,  &&,  in 
Hamburg,  and  $28.82  for  freight,  duties,  cartage,  storage,  and 
commissions,  incurred  or  payable  here.  Ilirschman  delivered 
the  baggage  over  to  another  shipping  merchant  in  Hamburg, 
who  paid  the  advance  or  money  due  upon  it  to  Hirschman,  and 
this  si  lipping  merchant  consigned  it  to  the  defendant,  with  in- 
structions to  collect  $36.18  charges  at  Hamburg,  which  were 
noted  on  the  bill  of  lading,  together  with  the  charges  for  freight^ 
•torage,  commissions,  &c.,  at  New  York ;  instructing  him,  further, 
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not  to  deliver  it  until  the  charges  upon  it  were  paid.  After  tbo 
arrival  of  the  baggage  in  New  York,  the  plaintiff  called  upon 
the  defendant,  and  he  required  her  to  pay  the  $59.50,, which  she 
refused  to  do ;  and,  as  he  would  not  deliver  it  until  he  was  paid 
that  amount,  for  whit^h  he  claimed  to  have  a  lien  upon  the  bag- 
gage, the  plaintiff  brought  her  action  and  recovered  judgment  fot 
$127,  the  value  of  the  property. 

The  plaintiff  was  allowed  to  recover  in  the  court  below,  uponl 
the  ground  that  there  could  be  no  lien,  as  Hirschman  had  to 
ceived  his  whole  pay  for  the  transportation  in  advance  from  thd 
plaintiff.  In  the  judgment  of  the  court,  Hirschman  violated  hi^ 
^rcement  and  acted  without  authority,  in  transferring  the  bag^ 
gnge  to  another  shipping  merchant  in  Hamburg  for  transpQc 
tion.  They  held  that  he  was  a  special  agent  to  do  a  specific  i 
and  that  if  he  could  intrust  the  execution  of  the  contract  to  an*^ 
other,  the  person  undertaking  to  perform  it  did  so  in  subordina- 
tion to  the  original  contract,  and  could  acquire  no  other  rights 
under  it  than  Hirschman  had.  The  law  as  laid  down  by  the 
court  was  correct,  if  tliey  were  right  as  to  the  facts.  If  the  plaia- 
tiff  had  paid  Hirscbman  in  advance  for  the  transportation  of  the 
baggage  from  Hamburg  to  New  York,  then  the  case  cited  in  the 
opinion  of  the  court  {Fitch  v.  Goodrdlj  1  Doug.  [Mich.]  1)  would 
have  been  in  point.  A  carrier  has  the  right  to  exact  payment 
in  advance  for  his  services,  and  if  the  person  who  employs  the 
carrier  pays  the  carriage  in  advance,  he  cannot  be  required  to 
pay  it  over  again  because  another  party,  without  his  authority^ 
performs  the  service.  In  such  a  case  there  is  no  privity  of  con- 
tract between  him  and  the  party  who  performs  the  service.  That 
party  has  no  lien  upon  the  property  as  against  him,  but  must 
look  to  the  party  who  employed  him,  for  his  compensation. 
"When  employed,  he  had  the  right  to  exact  payment  for  his  serv* 
ices  in  advance ;  and.  having  omitted  to  do  so,  he  has  no  supe-* 
rior  equities  to  the  owner  of  the  goods,  who  has  already  paid  for 
their  carnage. 

But  nothing  of  this  kind  appears  in  the  statement  of  facts  upod 
whii:h  this  case  was  heard  before  the  court  below     It  does  not 
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Itppear,  by  the  Btatemeut,  that  the  plaintiff  paid  anjtiiixig  for  tlie 
earriage  of  this  baggage,  to  Hirschman.  It  does  not  appear,  even, 
whether  she  paid  her  passage.  From  all  that  appears,  she  majr 
kave  paid  but  part  of  it,  or  may  merely  have  agreed  to  pay  for 
it^and  if  any  part  of  her  passage  monej  remained  impaid,  Hirsch- 
man would  have  a  lien  for  it  upon  her  baggage  in  his  possession, 
or  in  the  possession  of  his  agent  WoI/y.  Summej^s^  2  Campb. 
681.  But  it  is  immaterial  whether  the  passage  money  was  paid 
or  not  It  is  very  evident  that  the  property  in  this  case  would 
iiot  fall  within  what,  in  legal  acceptation,  is  regarded  as  the  bag- 
gage of  a  passenger.  The  baggage  which  a  passenger  is  entitled 
(o  bring  with  him,  and  which  is  included  in  the  general  contract 
for  the  carriage  of  the  passenger,  is  ordinary  baggagp,  or  such 
OTBcles  of  necessity  and  personal  convenience  as  are  usually  car- 
ried by  passengers.  Orani  v.  Neioton^  1  E.  D.  Smith,  98 ;  Angel 
on  Carriers,  §  115.  It  does  not  include  merchandise,,  or  all  thai 
»  passenger  may  desire  to  bring  with  him  from  one  place  to  an- 
other. Indeed,  it  has  been  restricted  so  far,  in  the  case  of  car- 
riage upon  land,  as  not  to  include  money  for  travelling  expenses, 
carried  in  the  passenger's  trunk.  Orant  v.  Newton,  1  E.  D.  Smith, 
98 ;  Hopkins  v.  Hopkins^  6  Hill,  585.  In  this  case,  what  is  de- 
nominated baggage,  in  the  statement  of  facts,  consisted  of  one 
]box,  two  cases,  and  one  trunk ;  the  bulk  and  character  of  which 
Kiay  be  judged,  from  the  fact  that  the  expense  of  its  transporta- 
tion from  Hamburg  to  New  York,  by  a  single  vessel,  amounted 
to  a  considerable  sum.  In  this  expense  were  embraced  charges 
ibr  duties,  from  which  it  would  seem  that  it  must  have  included 
merchandise ;  for  the  personal  baggage  of  all  persons  who  arrive 
in  the  United  States  is  exempt  from  duty.  Act  of  March  2, 
1799,  §  46.  Property,  evidently  so  bulky  as  this,  an  emigrant 
would  not  be  entitled  to  bring  with  him  as  baggage.  The  freight 
of  it  alone  must  have  been  nearly,  if  cot  quite,  equal  to  what  an 
emigrant  would  have  to  pay  for  his  passage  by  ship  from  Ham- 
burg to  New  York,  and  the  court  below  could  not  have  beca 
justified  in  concluding  that  the  agieement  of  Hirschman  to  send 
or  forward  the  plaintiff  to.  New  York,  on  payment  of  her  pas- 
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sage  money,  included  the  transportation  of  all  this  property.  It. 
is  said,  in  the  statemeol;  that  he  promised  to  send  or  forward  her 
to  New  York  in  the  ship  Waterloo,  and  also  to  forward  her 
baggage,  and  that  nothing  was  said  at  the  time  about  the  fireight 
of  the  baggage,  except  that  it  would  be  found  at  New  York,  at 
the  defendant's.  He  agreed  to  send  her  by  the  ship  Waterloo) 
and  he  did  so,  but  it  does  not  appear  that  he  agreed  to  send  tho 
property  by  that  vessel ;  for,  if  the  property  was  to  go  by  the 
Waterloo,  the  plaintiflF  would  find  it  on  board  that  vessel  upon 
her  arrival.  She  would  in  fiict  go  with  it,  and  there  would,  in 
that  case,  be  no  necessity  to  j^ke  provision  for  the  place  where 
she  would  find  it  in  New  York — no  occasion  for  consigning  it 
to  the  care  of  the  defendant.  This  feature  in  the  case,  thercj^ 
shows  very  clearly  that  something  was  to  be  paid  upon  it  in  New 
York — the  freight  for  its  transportation,  with  probably  other 
charges,  such  as  insurance,  and,  it  may  be,  some  portion  of  the 
passage  money—as  Iburg,  the  other  shipping  merchant,  when 
the  property  was  delivered  to  him  for  shipment,  to  the  care  o£' 
the  defendant,  paid  to  Hirschman  the  "  advance  and  money  duo 
by  the  plaintiff  upon  her  passage,  the  freight  of  her  baggage^ 
insurance,  &c." 

The  court  below  thought  that  Hirschman  violated  his  agree* 
ment  by  delivering  the  property  to  Iburg  for  shipment.  Such 
would  undoubtedly  be  the  fact,  if  it  appeared  tiiat  he  had  been 
paid  for  its  transportation,  a,nd  had  delivered  it  to  another  car- 
rier, with  the  understanding  that  the  cost  of  its  transport  was 
to  be  collected  from  the  owner  or  claimant  at  the  place  of  de^- 
tination.  But  nothing  of  the  kind  appeared.  He  agreed  to 
send  it  to  the  defendant,  at  New  York,  where  the  plaintiff  wa» 
to  find  it,  and  he  did  so.  Whether  he  shipped  it  himself,  or  em- 
ployed Iburg  to  ship  it,  was  wholly  immaterial.  The  contract 
was  executed.  Iburg  acted  in  the  matter  as  his  agent,  or  in  sub- 
ordination to  the  original  contract.  He  could  not  and  did  not 
do  anything  that  was  not  warranted  by  the  agreement.  Tho 
terms  and  conditions  of  the  contract  were  not  violated  either  by 
him  or  by  Hirsc^iman,  for  the  property  was  sent  to  New  York 
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exactly  as  Hirsctman  had  agreed  to  send  it  Ibarg did  not  ad 
Tise  the  defendant  that  the  plaintiff  was  entitled  to  claim  it ;  bal 
no  difficulty  arose  from  this  omission  or  neglect,  for  the  defend- 
ant was  willing  to  deliver  it  upon  the  payment  of  the  chargea 
It  does  not,  therefore,  lie  with  the  plaintiff  to  object  that  another 
carrier  intervened.  It  was  productive  of  no  loss  or  injury  to  her. 
It  did  not  change  or  vary  her  position  under  the  contract  If 
Hirschman,  instead  of  Iburg,  had  shipped  the  property,  she  would 
have  been  required  to  do  exactly  what  the  defendant  requested 
her  to  do— pay  the  charges — ^before  she  could  have  become  enti- 
tled to  have  the  property  delivered  to  her.  I'here  arc  certain  con- 
tracts the  performance  of  which  cannot  be  delegated  to  another, 
awhere  a  man  employs  a  physician  or  an  architect;  because, 
in  sucli  cases,  the  personal  services  and  personal  skill  of  the 
party  employed  are  engaged.  But  employing  a  shipping  me^ 
chant  to  forward  four  cases  from  Hamburg  to  New  York  is  not  a 
contract  of  this  kind.  He  engages  that  the  property  shnll  be  for- 
warded to  New  York  within  a  reasonable  time,  and  the  means 
that  he  employs  to  accomplish  that  object  are  wholly  immaterial. 
If  he  accomplishes  it,  he  fulfils  his  contract ;  and  this  Hirschman 
did.  Though  he  delivered  the  property  to  Iburg,  he  remained 
responsible  for  its  safe  carriage,  and  if  it  was  lost  or  injured  in 
the  course  of  its  transport,  he,  and  not  Iburg,  was  the  party  re- 
sponsible to  the  plaintiff.  The  lien  which  attached  to  it  for  the 
charges  upon  its  transportation  was,  as  against  the  plaintiff,  his 
lien,  and  the  defendant^  as  his  agent,  or  rather  as  the  agent 
of  Iburg,  who  was  Hirschman's  agent,  had  a  right  to  detain  the 
property  until  the  lien  was  discharged.  The  fundamental  error 
of  the  court  below  consisted  in  assuming  that  Hirschman  "had 
received  his  whole  pay  in  advance"  for  the  transportation  of  the 
property — a  conclusion  totally  unwarranted  by  the  facts.  The 
statement  of  facts  warrant  a  conclusion  din^ctly  opposite ;  that 
is,  that  he  had  received  nothing  for  this  service;  that  it  was  a 
service  distinct  and  independent  from  the  plaintiff's  contract  for 
her  passage  in  the  ship  AYaterloo,  and  that  there  was  a  lien  upon 
the  property  for  the  charges  growing  out  of  iti  transportation 
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from  Hamburg  to  New  York.  "Whctlicr  a  lien  existed  to  the 
full  amount  ckirae'l  or  not,  does  not  appear  to  liave  been  agi- 
tated, tHS  tiie  court  put  their  decision  upon  the  ground  that  there 
could  be  no  lien  of  any  kind;  and  it  is  impossible  for  us  k)  say, 
upon  the  stitem.ant  before  us,  whether  the  property  was  charge- 
able with  a  lien  to  the  amount  of  $59  or  not.  All  that  we  can 
say  is,  that  it  is  very  clear  tbat  there  was  a  lien  upon  it  to  sonle 
extent 
Judgment  reversed. 


Alexa^^der  T.  Stewart  and  others  v.  Mary  E.  Foster. 

A  judge  should  not,  on  supplementary  proceedings,  by  a  summAry  order,  require 
trustees,  who  hold  a  trust  fund  of  the  debtor,  to  apply  future  income  accruing 
therefrom  to  the  payment  of  the  judgment. 

When  in  such  proceedings  tiie  existence  of  a  trust  fund  is  d'sclosed,  the  judge 
should  appoint  a  receiver  to  bring  an  action  against  tiie  debtor  and  tiie  trustee, 
to  compel  tlie  api>IiCiition  of  any  accruing  income  to  the  payment  of  the  judg^ 
mont,  and  should  enjoin  the  trustee  from  paying  over  any  of  the  moneys  arising 
from  the  fund  to  tlio  cestui  qus  trusty  fur  a  time  sufficient  to  enable  the  receiver  to 
bring  such  an  action. 

The  necessity  of  a  suit  for  such  purpose  has  not  been  dispensed  with  by  the  Code. 
By  it,  all  the  riglits  of  the  parties  can  bo  protected,  tlie  amount  necessary  for  the 
snpport  of  tlic  cestui  que  trust  can  bo  ascertained,  and,  by  an  injunction  issued 
ponding  ilie  suit,  the  rights  of  the  judgment  creditor  can  be  preserved  until  a 
final  adjudication  cin  bo  liad. 

II  seems  tliat  the  provi^fions  of  the  Code,  for  proceedings  supplementary  to  execution, 
are  limited  to  reaching  property  of  the  debtor,  whetlier  in  his  possession,  or  in 
tlie  possession  of  others  for  liim,  and  which  is  conceded  to  be  his ;  also  money 
due  to  the  debtor  vvlten  the  order  is  obtained  aud  served. 

But  when  property  or  money  appears  to  belong  to  him,  but  is  in  the  hands  of  others 
who  make  claim  thereto,  it  should  bo  reached  through  a  receiver. 

Appeal  by  defendant  from  an  order  in  proceedings  supple- 
mentary to  execution.  In  Decembsr,  1856,  the  plaintilfs  re* 
covered  judgment  against  the  defendant  for  $3,031.01.  Execution 
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was  issued  thereon  and  returned  unsatisfied,  and  proceedings 
supplementary  to  execution  were  thereupon  commenced.  Oa 
the  examination  of  the  defendant,  it  appeared,  among  other 
things,  that  her  fiither  had  died,  leaving  her,  by  his  will,  $30,000^ 
which  was  in  the  hands  of  Anthony  5oguet  and  Andrew  O. 
Getty  as  trustees.  She  testified  that  she  had  only  received 
$1,200  per  annum  therefrom ;  that  she  did  not  know  whether  the 
trustees  received  any  more,  and  that  she  had  no  regular  accounts 
with  them.  Mr.  Hoguet  was  examined,  and  testified  that  lie 
was  a  member  of  the  firm  of  Hoguet  &  Boel ;  that  the  trust 
funds  were  in  their  hands,  subject  to  call,  for  the  purpose  of  in- 
vestment at  any  time ;  that  he  had  made  up  quarterly  accounts 
at  7.  per  cent. interest,  which  he  had  regularly  paid  to  the  defend- 
ant^l'fc  her  order ;  but  he  was  unable  to  give  a  specii^l  account 
of  the  payments  without  reference  to  his  books* 

Upon  this  examination,  an  order  was  made  at  chambers  that 
said  Anthony  Hoguet  pay  to  the  plaintiffs  or  their  attorney,  out 
of  the  income  accrued,  or  thereafter  to  accrue,  from  the  trust 
moneys,  the  amount  of  the  judgment  with  costs  and  interest, 
after  paying  the  defendant  the  sum  of  eight  hundred  dollars  per 
annum,  that  sum  being  adjudged  sufiBcicnt  for  her  support. 
And  the  defendant  was  enjoined  from  receiving,  and  the  trustee 
was  enjoined  from  paying,  any  larger  sum  to  the  defendant  out 
of  the  income  arising  from  the  trust  fund,  than  the  sum  of  eight 
hundred  dollars  a  year,  until  the  judgment  had  been.satisfied. 
•From  this  order  the  defendant  appealed. 

O.  CI  Jk  E.  J".  Genct^  for  the  appellants.  I.  In  supplementajy 
jffooeedings,  the  court  cannot  order  a  third  person  to  apply  to 
the  payment  of  the  judgment  moneys  to  become  due  on  a  oon- 
tingency.  ilcOormick  v.  Kehoe^  7  Leg.  Obs.  184.  II.  The  late 
Court  of  Chancery  was  authorized  to  compel  the  discovery,  &<x, 
of  property  held  in  trust  for  the  debtor,  except  where  such  trust 
had  been  created  by,  or  the  fund  so  held  in  trust  proceeded  from, 
some  pei*son  other  than  the  defendant  himself.  2  R.  S.,  §  42, 
p.  353  (4th  ed.).    And  see  2  Barb.  Ch.  Pr.  p.  592.    These  pro- 
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mioDS  are  still  in  force,  and  unaflfected  by  the  Code.  III.  Thia 
iacome  of  the  defendant  cannot  be  taken  by  her  creditors.  The 
Revised  Statutes  authorize  express  trusts:  Ist,  to  receive  the 
cents  and  profits  of  lands,  and  apply  them  to  the  use  of  any 
person  during  their  natural  life ;  2d,  to  receive  the  rents  and 
profits,  &c.,  and.  accumulate  them.  2  R.  S.,  §  55,  p.  137  (4th  cd.), 
Liniitations  of  contingent  interests  in  personal  property  are  made 
subject  to  the  same  rules  as  real  estate.  2  R.  S.,  §  2,  p.  84  (4th 
ed.)i  8.  Paige,  87.  And  the  person  beneficially  interested  in  the 
income  is  prohibited  from  assigning  it.  Previous  to  these  pro* 
visions  of  the  statute  such  an  interest  was  assignable,  and  could, 
therefore,  be  reached  by  a  creditor's  bill.  Careen  v.  Spicej-,  1 
Buss..  &  My.  305 ;  Piercy  v.  Roberts^  1  My.  &  Keen.  4 ;  Snowden 
T»  Dak^  6  Sim.  624.  But  since  the  legislature  has  ma^fhia 
iocome  inalienable,  it  cannot  be  reached  by  creditor's  bill.  '  To 
allow  this  would  be  to  defeat  the  intention  of  the  legislature,  and 
to  dlow  a  party  to  accomplish  indirectly  what  he  is  forbidden 
to  do  directJiy. 

Hmry  Hilton^  for  the  respondents.  L  Supplementary  pro- 
oeediags  under  the  Code  are.  a  substitute  for  the  former  creditor's 
UlL      iSale  V.  Laivsen,  4  Sandf.  S.  C.  R.  718 ;  Porter  v.  WiUicims, 

5  How.  Pr.  R.  441.  11.  Were  this  a  trust  of  real  property,  un- 
der the  provisions  of  chapter  1,  article  2,  title  2,  of  part  2,  1  R. 

6  727,  entitled,  "  Of  uses  and  trusts,"  §  57,  subd.  3,  §§  57,  C3, 
although  the  interest  of  the  cestui  que  trust  could  not  be  aliened 
under  §  63,  yet,  under  §  57,  the  surplus,  "beyond  the  sum  that 
may  be  necessary  for  the  education  and  support  of  the  person  for 
whose  benefit  the  trust  is  created,  shall  be  liable  in  equitj^  to  the 
claims  of  the  creditors  of  s.uch  person  iu  the  same  manner  as  other 
personal  pr')perty,  which  cannot  be  reached  by  an  execution  at 
law."  Upon  its  being  determined  that  the  sum  of  $800  p^ 
annum  was  sufficient  for  such  support  and  maintenance,  all  the 
vesidue  of  such  income  is  liable  in  equity  to  be  applied  to  the 
claims  of  creditors.  Ilalleit  v.  Thompson,  5  Paige,  586  ;  Degrau 
V.  Clasov,  8  ibid.  140 ;   Lamereaux  v.  Van  Benjsselaer^  1  Barb. 
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Ch.  K.  84,  37 ;  Bryan  v.  Knickerback  i?-,  ibid.  427.  III.  The  trust 
is  of  personal  propert}'',  not  subject  to  any  of  the  provisions  or 
restrictions  of  the  Revised  Statutes  relating  to  trusts  of  real  prop' 
eriy;  the  interest  cf  the  defendant  therein  is  unrestrained,  ti 
alienable  by  her,  and,  like  any  otlier  property  which  cannot  ba 
reached  by  execution,  is  liable  in  equity  to  be  applied  to  the 
payment  of  the  claims  of  judgment  ci-editor.-.  1  R.  S.,  773,  §  2 ; 
Clule  V.  Bool,  8  Paige  R.  85 ;  Kane  v.  Goit,  24  Wend.  641  and* 
post;  Bryan  v.  Knickerbacker,  supra  ;  Leggett  y. Perkins,  2  Comst^ 
^97,  322 ;  Code,  §§  297,  298,  302. 

Ingraham,  First  Judge. — There  is  nothing,  in  the  evidence 
in  this  case,  which  shows  that  the  trust  created  in  the  hands  of 
Hogilft  &  Getty,  as  trustees  for  the  benefit  of  the  defendant|  was 
not  created  by  herself  and  that  the  whole  fund  was  not  liable  to 
her  debts. 

Supposing,  however,  that  the  trust  was  required  by  the  will 
of  the  defendant's  &ther,  then,  secondly,  it  appears  that  the  an- 
nual income  was  $2,100,  of  which  the  defendant  has  received 
only  $1,200,  and  no  explanation  of  the  disposition  of  the  residue 
is  shown.  It  is  true  the  trustee  Hoguet  says  the  amount  was 
paid  over  quarterly,  but  the  defendant  states  as  positively  die 
has  not  received  it. 

There  is  ample  room  for  an  order  for  the  appointment  of  a 
receiver,  to  collect  whatever  amount  remains  unpaid  of  such 
income,  whether  in  the  hands  of  the  trustees  or  of  any  other 
persons. 

Thirdly,  I  am  of  the  opinion  that  the  proceedings,  to  reach  the 
income  to  accrue  under  the  trust,  cannot  be  taken  under  tboscf 
contemplated  by  the  provisions  of  the  Code  supplementary  "to 
execution.  Those  procecdiugs  arc,  I  think,  limited  to  reaching 
the  defendant's  property  in  his  possession,  or  in  the  possession  of 
others,  but  which  is  conceded  to  belong  to  the  debtor,  and  money 
due  to  the  debtor,  when  the  order  is  obt^iined ; — by  a  direct  order; 
and  to  reach  also  property  of  the  debtor,  or  money  in  the  hands 
of  other?,  to  which  they  make  a  claim ;  through  a  receiver.     Cut 
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when  a  creditor  woald  compel  the  application  of  the  accruing 
income  of  a  debtor  from  a  trust  fund  to  the  payment  of  his  debts, 
then  the  proper  course  of  proceeding  is  by  an  action  against 
tho  debtor  and  trustee  {Bramhall  v.  Ferris,  4  Kernan,  41).  in 
which  all  the  rights  of  the  parties  can  be  protected  and  the 
amount  necessary  for  the  support  of  the  cestui  que  trust  can  be 
properly  ascertained.  The  statute  contemplates  suits  in  equity 
for  that  purpose.  The  Code  has  not  substituted  supplementary 
proceedings  in  its  place.  An  action  is  still  necessary,  and  an  in* 
junction  in  such  an  action  could  properly  protect  the  creditor  un- 
til the  facts  necessary  to  a  correct  adjudication  were  ascertained. 

I  think  the  order  at  chambers  should  be  modified  so  as  to 
order  the  appointment  of  a  receiver,  and  to  restrain  the  defend- 
ant froai  receiving,  and  Hoguet  from  paying,  any  of  the  i^^^fcst 
irhich  accrued  from  the  trust  funds  prior  to  the  loth  April, 
1857 ;  and  also  restraining  the  trustees  from  disposing  of  the 
trust  fund  in  any  way  to  the  injury  of  the  plaintiffs,  for  a  time 
Bufficient  to  allow  the  receiver  to  commence  an  action  against 
the  trustees,  to  compel  an  application  of  such  trust  fund  to  the 
payment  of  the  pluintifFji' judgment,  and  that  the  residue  of  tho 
order  appealed  from  should  be  vacated. 

Ordered  accordingly. 


Ghables  G.  Stoppani,  assignee  of  Jean  Schoenfbld,  v.  Chaelks 

B.  ElCHAllD. 

&  leased  certain  premises  to  N.,  by  whom  the  lease  was  assigned  to  Sch.  He  at- 
ugned  the  lease,  in  turn,  to  W.,  taking  nn  agreement  from  him  to  pa/  the  rent^ 
and  from  R.  an  agreement  as  surety  for  tlie  punctual  payment  thereof. 

Held,  that  the  agreements  were  without  consideration  and  void. 

8ch.  was  liable  for  rent  only  so  long  as  he  remained  assignee  of  the  lease,  and  was 
relieved  of  that  liability  by  his  assignment  of  tlie  lease.  W.,  by  iiis  acceptance  of 
the  assignment,  became  liable  to  S.,  tlie  original  landlord;  and  his  ngrccmont  to 
pay  the  rent  to  Sch.,  his  immediate  assignor,  and  U-'s  agreement  as  his  surety, 
wero  therefore  without  consideration,  and  neither  ho  nor  the  surety  was  liable  to 
Sch.  or  his  assignee  thereon. 
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Stoppanl  y.  Richard 

Appeal  by  plaintiflFfrom  a  judgment  of  the  Marine  Court. 

Charles  Gr.  Stoppani  leased  the  premises  No.  82  City  Hall 
Place  to  Joseph  Nathan,  for  the  term  of  three  years  from  the 
first  of  May,  1854,  E.  Cottenger  becoming  Nathan's  surety  for 
the  punctual  payment  of  the  rent.  Nathan  assigned  the  lease  to 
Jean  Schoenfeld,  who,  in  turn,  assigned  it  to  J.  W.  Weinrich, 
who  agreed  to  pay  the  rent  therefor  to  Schoenfeld,  the  defend- 
ant, C.  B.  Richard  becoming  his  surety  therefor.  The  rent  not 
having  been  paid,  Schoenfeld  assigned  this  agreement  to  Stop- 
pani, who  brought  this  action  thereon  to  recover  the  rent  from 
Eichard.  Judgmeht  was  given  for  the  plaintiff,  which  was 
reversed  at  the  general  term  of  the  Marine  Court.  The  plaintiff 
apps^d  from  such  judgment  of  reversal. 

CL  W.  Van  Voorhis,  for  the  appellant,  cited  Past  v.  Jackaan^  1? 
Johns.  R  239,  479. 

F.  S.  StalUcnecht^  for  the  respondent 

Daly,  J. — Schoenfeld  was  the  assignee  of  the  lessee  Nathao^ 
and  as  long  as  he  continued  such  assigned  he  was  liable,  by  priv 
ity  of  estate,  for  the  rent,  to  the  lessor  Stoppani ;  but,  by  assign- 
ing to  AYeinrich,  he  discharged  himself  from  all  future  liability 
for  rent  under  the  lease.  Lekeux  v.  Nasli^  2  Strange,  1221 ;  Tay* 
lor  V.  Shum^  1  Bos.  &Pul.  21.  Weinrich  was,  then,  in  privity  of 
estate  with  the  lessor  Stoppani,  and  liable  to  him  for  the  rent 
Nathan,  the  lessee,  continued  liable  upon  his  personal  covenant 
in  the  lease ;  Cottenger,  upon  his  covenant  that  Nathan  would 
perforqi  the  contracts  in  the  lease  ;  and  Weinrich,  as  the  one  in 
privity  of  estate  with  the  lessor.  All  these  parties  remained 
liable  for  the  payment  of  the  rent,  but  the  liability  of  Schoenfeld 
was  at  an  end.  Schoenfeld  having  rele^ed  himself  from  the 
payment  of  rent  by  the  assignment,  there  was  nothing  to  support 
an  agreement  b^  Weinrich  to  pay  the  rent  to  Schoenfeld  ;. for, 
by  the  operation  of  the  assignment,  Weinrich  became  liable  to 
pay  it  to  Sto})pani,  the  lessor.  Schoenfeld  was  discharged  from  all 
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ihe  covenants  in  the  lease.  Weinricli  was  not  liis  under-tenant  or 
leasee,  but  the  assignee  of  the  term.  Such  an  agreement,  there- 
fore, would  be  without  consideration  and  void,  and  consequently 
any  agreement  by  Eichard,  the  defendant,  to  be  responsible  to 
Schoenfeld  if  Weinrich  should  make  default,  was  equally  void 
and  without  consideration.  If  Schoenfeld  acquired  nothing  by 
that  agreement,  he  could  transmit  nothing  by  assigning  it  to  the 
plaintiff.  Neither  he  nor  the  plaintiff  could  maintain  any  action 
upon  it,  and  the  general  term,  therefore,  did  right  to  revers^p  the 
judgment. 

The  case  of  Jackson  v.  Post  (17  Johns.  479),  to  which  the  ap- 
pellant has  referred  us,  has  no  application.  The  action  there  was 
by  the  lessee  against  the  assignee,  upon  a  special  covenant  in|g^e 
assignment,  by  the  assignee,  to  pay  the  rent  to  the  lessor ;  and  as 
a  lessee  continues  always  liable  upon  the  covenants  in  the  lease 
after  he  has  assigned,  iy there  was  a  sufficient  consideration  to  il 
support  such  a  covenant.  If  Schoenfeld  had  entered  into  such  ; 
an  agreement  in  the  assignment  from  Nathan,  the  lessee,  the 
two  cases  would  be  analogous;  but  such  an  agreement  by 
Schoenfeld  with  his  assignee,  or  with  a  surety  for  his  assignee,  is 
a  very  different  case.  The  judgment  of  the  general  term  should 
be  affirmed. 

Judgment  affirmed. 


John  H.   Coon,  assignee  of  Patrick  McGabe  v.  Robebt  0. 

li££D. 

McG.  aold  aod  delivered  a  horse  to  E.,  warranting  him  to  be  soand.  The  hom 
was  delivered  Saturday,  and  was  to  be  paid  for  tho  Monday  following.  On  tliiit 
day  R.  refused  to  complete  the  purchase  and  pay  the  money,  alleging,  as  the  rea- 
ton,  tliat  the  horse  was  lame,  and  McG.  refusing  to  take  him  bock,  IX,  sent  him  to 
a  livery  stable,  from  which,  after  two  or  three  week%  McO.  took  him.  Tho  horse 
was  himcd  while  in  R-'s  possession.    Udd^ — 

L  That  McC,  by  taking  back  the  horse,  rescinded  tho  contract,  and  could  not  re- 
cover damages  for  R.'s  breach  thereof. 
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It  That  be  was  entUled,  bowevor,  to  recoYer,  aa  damages,  from  R.  the  expenses  to 
which  he  hnd  been  put  in  curiDg  the  horae  of  his  kmenesa,  and  the  keep  of  the 
horse  at  the  livery  stable. 

III.  But,  there  being  no  proof  as  to  those  cxpcnseSi  the  complaint  was  properlj  dis- 
missed. 

Appeal  by  plaintiff  from  a  judgment  of  the  Fourth  District 
Court    The  facts  are  fully  stated  iu  the  opinioa  of  the  courts 

/7.  P.  Ihwnsendj  for  the  appellant. 

(7.  0.  Ilulse^  for  the  respondent. 

Brady,  J. — ^The  assignor  of  the  plaintiff  sold  and  delivered  a 
Loise  to  the  defendant  on  a  Saturdav,  and  the  defendant  prom- 
ised to  pay  the  price  demanded  on  the  following  Monday.  He 
declined,  however,  to  do  so,  alleging  that  the  horse  was  lame, 
and  that  the  warranty  of  soundness  given  at  the  time  of  the  sale 
had  been  violated.  The  defendant  then  insisted  upon  the  vend- 
or's taking  back  the  horse,  which  being  declined  ho  sent  him 
to  a  livery  stable.  After  he  had  remained  there  for  some  weeks^ 
the  vendor  took  him  into  his  possession,  and  having  assigned 
the  claim  wliich  he  made  against  the^  defendant,  this  action  was 
brought  to  recover  for  the  expenses  incurred  in  curing  the 
horse,  the  amount  paid  for  his  keeping,  and  the  loss  sustained 
by  the  failure  of  the  defendant  to  perform  his  agreement.  After 
proof  of  the  facts  and  the  damages,  the  justice  dismissed  the 
complaint,  upon  the  gronnd  that  the  contract  bad  been  rescinded 
by  the  vendor,  and  that  he  had,  therefore,  no  cause  of  action. 
The  proof,  in  the  case,  estoblishes  the  fact  that  the  horse  was  not 
lame  at  the  time  of  the  sale  and  delivery,  and,  in  the  absence  of 
proof  to  the  contrary,  the  leg  il  presumption  is,  that  he  was  lamed 
while  in  the  possession  of  the  defendant^  and  intermediate  the 
delivery  and  the  demand  of  payment,  and  the  day  agreed  upon. 
The  right  of  the  vendor  to  have  sued  upon  the  original  contract 
necms  lo  be  conceded.  The  sale  was  perfect,  and  the  vendor 
was  not  obliged  to  take  the  horse  back  in  the  absence  of  proof 


NEW  yO^— DECEMBER,  1857.  513 

Coon  V.  Reed. 

of  fraud,  or  the  violation  or  falsity  of  the  warranty.  The  de- 
fendant, having  sent  the  hojsc  to  livery,  was  responsible  for  his 
keep,  there  being  no  privity  between  the  keeper  of  tlie  horse 
and  the  vendor.  The  latter,  however,  by  reducing  the  horse 
again  to  his  possession,  waived  his  right  of  action  for  the  price, 
and  rescinded  the  contract  of  sala  In  James  v.  Colton  (7  Bilsg. 
266),  the  plaintiff  engaged  to  let  land  to  the  defendant  on  build- 
ing leases,  and  to  lend  him  £6,000  to  assist  him  in  the  erection 
of  twenty  houses  on  the  land.  The  defendant  agreed  to  build 
the  houses  and  convey  them  as  security  for  the  loan,  which  wa!# 
to  be  paid  at  a  time  agreed  upon.  When  the  six  houses  had 
been  built,  and  part  of  the  £6,000  had  been  advanced,  the  plain- 
tiff requested  the  defendant  not  to  go  on  with  the  other  fourteen 
houses,  and  the  defendant  desistoij.  It  was  held  that  Tl^b 
amounted  to  a  recision  of  the  contract  by  mutual  consent,  and 
the  plaintiff  was  allowed  to  recover  the  amount  advanced,  on  a 
count  for  money  lent.  And  although  the  contract  here  might 
be  regarded  as  rescinded,  the  vendor  was  entitled  to  be  placed 
in  sialu  quo.  The  contract  being  rescinded,  the  recision  extend- 
ed back  to  the  Saturday  when  the  horse  was  delivered,  and  the 
defendant  would  be  liable,  as  a  bailee,  for  damage^,  on  proper 
proof;  but  whether  that  bo  so  or  not,  the  defendant  having  re- 
ceived the  horse  on  a  contract  of  sale  which  he  refused  to  per* 
form,  and  the  horse  presumptively  having  been  injured  in  his 
possession,  the  plaintiff  was  entitled  to  be  placed  in  stain  quoy 
and  I  think  he  was  also  entitled  to  recover  for  the  expenses  of 
curing  the  lameness  of  the  hoi-se,  by  way  of  damages.  Of  ihLj 
there  was  no  proof,  and  the  judgment  was  therefore  right. 

Judgment  affirmed. 

Vol.  I.  83 
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Kellj  ▼.  Brower  . 


John  Kelly  v.  William  G.  Brower. 

Whoro  a  cause,  pending  in  a  district  court,  was  adjourned  to  the  19th,  and  on  the 
18th  the  plaintiff  appeared  before  the  justice,  and  represented  to  him  that  the 
cause  had  been  adjourned  to  that  daj,  and  the  justice  (his  own  entry  of  the  ad- 
journment being  indistinct)  allowed  the  plaintiff  to  take  an  inquest,  and  rendered 
judgment  in  his  favor;  heU  that  the  judgment  must  be  reversed,  for  error  in  fact 

The  affidavits  of  the  parties  being  in  conflict  as  to  whether  the  adjournment  was 
made  to  the  18th  or  to  the  19th,  hdd,  tliat  the  return  of  the  justice  must  gorem 
upon  that  questaoa 

Appeal  by  defendant  from  a  judgment  of  the  Third  District 
.C^t  The  appeal  was  taken  on  the  ground  of  error  in  fact; 
that  the  judgment  was  prematurely  rendered  in  the  absence 
^f  defendant,  on  the  18th  of  March,  when  the  cause  had  been 
.adjourned  to  the  19th.  Affidavits  were  submitted  on  both  sides^ 
on  the  question  whether  the  18th  or  the  19th  was,  in  fiwt,  the 
adjourned  day.  The  court,  however,  determined  this  question 
chiefly  upon  the  justice's  return,  the  substance  of  which  is  stated 
in  the  opinion. 

J.  A.  Sherman^  for  the  appellant 

T.  D.  Sherwood^  for  the  respondent 

•  Daly,  J. — The  appeal  is  not  brouglit  for  relief  from  a  judg- 
ment by  default  or  for  error  of  law,  but  for  error  of  fact  in  ren- 
dering judgment  before  the  day  to  which  the  cause  was  ad- 
journed. 

The  defendant,  by  joining  issue  on  the  merits,  waived  any 
defect  in  the  process  by  which  he  was  brought  into  court  An- 
drews v.  Thorp,  1  E.  D.  Smith,  615. 

The  parties  are  in  conflict  as  to  the  day  to  which  the  cause 
was  adjourned.  In  such  a  case  the  return  of  the  justice,  who  is 
a  disinterested  party,  and  who  hus  had  an  opportunitv  of  in- 
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specting  the  entry  made  by  Inm  upon  tlie  summons,  must  deter- 
mine the  matter.  He  returns  that,  when  the  cause  was  called,  he 
found  the  entry  on  the  summons  of  the  day  of  adjournment  to 
have  been  altered  and  indistinct,  and,  upon  the  plaintiff  repre- 
senting to  him  that  it  was  adjourned  to  the  18th,  he  allowed  the^ 
plaintiff  to  take  judgment;  but  that,  after  a  particular  examina- 
tion <tf  the  summons,  he  was  satisfied  that  the  cause  was  ad- 
journed to  the  19th.  We  must,  therefore,  conclude  that  the 
cause  was  adjourned  to  that  day,  and,  as  judgment  was  given  on 
the  previous  day,  it  must  be  reversed  for  error  of  fiict. 
Judgment  reversed. 

%.• 


George  H.  Williams  and  others  v.  Jakes  H.  Carrinoton. 

Tlie  aoccptonco  hj  a  creditor,  fVom  bis  debtor,  of  a  sum  less  than  the  entire  debt  ia 
full  payment  and  discharge,  and  tlie  giving  of  a  receipt  tlierefor.  expressed  to  be 
in  fall,  docs  not  operate  to  disdiarge  the  debtor.  He  can  bo  discharged  only  bj 
a  release  under  seal. 

But  a  mutual  agreement  by  various  creditors  with  each  other  to  receive  fVom  a 
debtor  a  sum  less  than  their  respective  claims,  or  such  nn  agreement  by  a  single 
creditor  with  his  debtor,  upon  the  faith  of  which  other  creditors  are  induced  to 
make  a  stmihir  compromise,  is  binding.  The  benefit  which  each  crodiior  gains 
by  the  engagement  of  the  otliers  to  forbear,  and.  the  consequent  securing  of  a 
fund  for  the  mutual  benefit  of  all,  is  a  suflScient  consideration  to  sustaiu  such  an 
agreement 

Jlseeins  that  where  the  debts  lie  in  simple  contract  the  composition  agreement  may 
be  by  paroL 

C,  having  made  an  agreement  with  a  number  of  his  creditors  to  compromise  at  the 
rate  of  forty  cents  on  the  dolLir,  made  a  similar  agreement  with  one  W.,  to  whom 
he  paid  forty  per  oent  of  his  indebtedness  to  him,  receiving  from  him  a  receipt  in 
full  Ho  also  gave  him  a  sealed  agreement  to  give  his  nolo  for  forty  per  cent 
additional  as  soon  as  his  compromise  should  be  completed  wiih  all  his  creditors^ 
on  condition  that  W.  wouM  sign  a  pn|ier  purporting  to  compromise  his  claim  for 
ibrty  per  cent    The  latter  engagemoDt  was  never  performed. 

£Mc{.  there  being  no  evidonco  that  the  other  creditors  of  C.  were  induced  to  com* 
promise  by  the  action  of  W.,*  that  W.  was  entitled  to  recover  the  balance  of  his 
<lebt  from  C,  '  ' 
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WtUianui  v.  CarringtoD. 

Appeal  by  defendant  from  a  judgment  of  the  Marine  CJourt 
The  defence  was  accord  and  satisfaction  by  a  compromise,  by 
which  the  plaintiflf  agreed  to,  and  did  receive  forty  per  cent  of 
his  claim  in  full  payment  and  discharge.  The  facts  are  fully 
Stated  in  the  opinion  of  Judge  Ingraham. 

E.  &  C,  S.  Andrews^  for  the  appellant. 

IfcCunn  (t  Moncrie/f  for  the  respondents. 

Ingraham,  First  Judge.— The  defendant,  having  made  a 
'composition  with  several  of  his  creditors  at  forty  cents  on  the 
driLor,  made  a  similar  ngreomcnt  with  the  plaintiGSs,  by  which 
he  agreed  to  pay  the  plaintiff  forty  cents,  and  did  thereupon  pay 
'to  the  plaintiffs  the  amount  of  such  per  centage,  and  received 
from  them  a  receipt,  purporting  to  be  in  full  of  account.  The 
defendant  also,  on  the  day  previous,  gave  a  scaled  instrnmcnt, 
by  which  he  bounl  himself  to  give  his  note  at  twelve  months 
for  an  additional  forty  per  cent.,  as  soon  as  his  compromise 
should  be  effected,  on  condiiioa  that  tlie  plaintiffs  would  sign  a 
paper  purporting  to  compromise  his  indebtedness  to  them  for 
forty  cents. 

It  was  never  complete  1,  and  the  plaintiffs  now  bring  thig  ac- 
tion for  the  debt  due  them.  If  the  plaintiff  had  signed  a  com- 
position deed  with  other  creditors  for  a  fixed  rate,  any  private 
agreement  for  a  further  sum  would  be  void,  and  the  plainttffii 
would  be  bonnd  by  their  compromise.  But  such  a  principle 
does  not  extend  to  a  merd  agreement  by  the  debtor  with  his 
creditor  to  pny  a  less  sum  than  the  debt  and  be  dischai^ed. 
Kor,  if  carried  out,  is  a  mere  receipt  in  full  a  bar  to  an  action 
for  the  balance  of  the  debt,  if  it  appear  that  only  a  part  of  the 
debt  has  actually  been.  paid. 

But  it  is  not  necessary  that  a  composition  deed  should  be  acta- 
ally  signed  by  the  party  in  order  to  make  the  composition  valid. 
If  the  claim  of  the  creditor  is  a  simple  contract,  a  parol  agroe- 
ment  to  compromise,  by  which  other  creditors  are  led  also  to 
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compromise  'upon  the  faith  of  sach  a  parol  agreemoDti  is  valio^V" 
and  discharges  the  debt.  Bradley  v.  Gregory^  2  Camp.  883  { 
SteinvMnn  v.  Magnus^  ibid.  124.  In  Fdhios  v.  Stevens  (24  Wend. 
294),  Justice Cowen  says,  "Where  the  debts  reside  in  simply 
contract,  I  see  no  reason,  if  clearly  proven,  why  an  oral  compQ- 
sition  would  not  be  equal  to  any  other." 

In  Ileatli  v.  Crookshanka  (2  T.  K  24),  it  was  held  that  such 
an  agreement  was  not  binding  merely  as  an  accord,  without  pay- 
ment and  acceptance  of  the  amount.  But,  on  payment  and  ac- 
ceptance, such  a  composition  would  be  held  valid. 

In  the  present  case,  the  creditors  received  the  forty  per  cent 
which  they  had  agreed  to  accept,  and  gave  a  receipt  therefor  ifi 
full,  and  the  account  on  the  plaintifi^'  books  was  carried  to  QQUf^t 
and  Ios&  The  agreement  which  the  plaintifTs  took  From  the  de- 
fendant, to  pay  a  further  forty  per  cent,  was  not  to  be  binding 
until  the  compromise  was  concluded,  and  one  of  the  plaintiiTs,  who 
was  examined  as  a  witness,  says  that  some  of  the  creditors  calle4 
to  see  them  in  relation  to  the  compromise ;  but  there  is  no  evi- 
dence that  the  plaintiffs  ever  executed  any  compromise  deed,  or 
that  any  other  creditor  was  ever  induced  to  enter  into  a  compro- 
mise with  the  debtor  in  consequence  of  such  an  agreement  with 
the  plaintiffs.  Before  the  defendant  is  entitled  to  such  a  defencei 
he  should  have  established  one  or  the  other  of  these  facts.  No 
proof  was  offered  in  regard  to  either,  and  the  case  is  then  left 
with  the  mere  agreement  to  pay  a  less  sum  than  the  debt  in  dis- 
charge of  the  whole,  and  a  receipt  in  full  given  therefor.  It  is 
well  settled,  that  the  payment  of  a  less  sum  than  the  real  debt 
will  l)e  no  satisfaction,  without  a  release  under  seal.  Seymour  y. 
Minium^  17  J.  R.  169. 

The  receipt  is  not  conclusive  upon  the  parties.  It  does  not 
show  that  the  debt  is  paid  in  full,  but  that  a  debt  of  a  larger  sum 
was  paid  in  full  by  the  payment  of  $130.  The  evidence  is  not 
to  alter  the  written  paper,  but  to  show  that  the  debt  cancelled 
by  the  payment  of  1 130  was  much  larger. 

There  is  nothing  in  the  rule  against  varying  written  instru- 
naents  by  parol  which  would  have  excluded  the  evidence ;  and 
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even  if  there  was,  the  defendant  did  not  except  to  it  when 
offered. 

*    There  is  no  ground  on  which  we  can  interfere  with  this  judg- 
ment, and  the  same  should  be  affirmed. 

Daly,  J. — It  was  essential,  in  this  case,  to  show  that  other 
creditors  had  consented  to  accept  the  forty  per  cent,  in  discharge 
of  their  claims  in  consequence  of  the  plaintiffis'  consenting  to  do 
so.  The  consideration  which  supports  such  an  agreement,  when 
it  is  not  under  seal,  is  the  mutual  understanding,  among  all  who 
become  parties  to  it,  that  each  is  to  take  the  composition  agreed 
upon,  and  forbear  further  to  press  or  insist  upon  their  claims. 
It  is  said  in  Oood  v.  Cheesman  (2  Barn.  &  Adolph.  328),  by  Lord 
Te^rden,  "  that  a  creditor  shall  not  bring  an  action  where 
othere  have  been  induced  to  join  him  in  a  composition  with  the 
debtor;  each  party  giving  the  rest  reason  to  believe  that,  in  con- 
sequeiice  of  such  engagement,  his  demand  will  not  be  enforced. 
This  is,  in  fact,  a  new  agreement,  substituted  for  the  original 
contract  with  the  debtor;  the  consideration  to  each  creditor 
being  the  engagement  of  the  others  not  to  press  their  individual 
claims."  •  It  must  appear  that  the  act  of  the  plaintiff,  in  accept- 
ing the  forty  per  cent,  operated  as  an  inducement  to  other 
creditors  to  do  the  same,  otherwise  it  is  but  the  acceptance  of  a 
lesser  sum  for  a  greater,  which  is  no  satisfaction.  Thus  in  Lotvc 
V.  Equiiar  (7  Price,  604),  the  plaintiff  agreed  with  the  defendant 
to  execute  a  deed  of  compositipn  with  the  other  creditors,  and 
take  the  benefit  of  the  composition  with  them,  in  consideration 
that  the  defendant  would  also  deliver  to  him  a  picture  of  the 
value  of  £500.  The  picture  was  delivered  and  accepted  by  the 
plaintiff  in  full  satisfaction  of  his  claim,  and  the  defendant  and 
all  tlie  other  creditors,  except  the  plaintiffs  signed  the  composition 
deed.  The  plaintiff  sued  for  the  original  debt,  and  a  pica  setting 
tip  these  facts  was  held  to  be  no  bar.  I  am  inclined  to  think, 
from  the  report  of  this  case,  that  the  picture  was  accepted  in  lieu 
of,  or  as  a  payment  of  the  composition,  and  if  so,  it  was  a  case, 
in  its  essential  features,  like  the  present.    Where  creditors  meet 
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together,  and  the  terms  of  the  composition  are  arranged,  as  waa 
the  case  in  Cockshot  v.  Bennett  (2  Term  Bep.  768),  or  as  in  Good 
V.  Cheesman,  supra^  put  their  names  to  an  agreement  or  memo- 
randum  of  the  term,  all  the  creditors  present  at  such  meeting, 
or  all  who  sign  the  writing,  enter  into  a  mutual  engagement, 
each  with  the  other,  to  accept  the  amount  proposed  by  way  of 
compromise,  and  to  forbear  further  to  insist  upon  their  claims* 
Where  creditors  thus  mutually  agree  with  each  other,  the  bene- 
ficial consideration  to  each  creditor  is  the  engagement  of  the  rest 
to  forbear.  A  fund  is  thereby  secured  for  the  general  advantage 
of  all;  and  if  any  one  of  t)ie  parties  were  allowed  afterwards  to 
enforce  his  whole  claim,  it  would  operate  to  the  detriment  of  the 
other  creditors  who  have  relied  upon  his  agreement  to  forbaar^ 
and  might  even  deprive  them  of  the  sum  it  was  mutually  agreed 
they  should  receive,  by  putting  it  out  of  the  power  of  the  debtor 
to  carry  out  the  composition.  I  know  of  no  case,  however,  in 
which  an  acceptance,  by  a  creditor  from  his  debtor,' of  a  certain 
sum  in  discharge  of  his  debt,  where  other  creditors  have  done 
the  same,  has  been  held  to  be  a  satisfaction,  unless  there  was 
something  in  the  case  to  show  that  the  other  creditors  acted  with 
the  knowledge  of  his  concurrence,  and  it  could  be  assumed  that 
their  agreement  necessarily  contemplated  and  was  founded  in 
the  benefit  and  advantage  to  be  derived  from  his  agreement  also 
to  forbear — ^in  the  language  of  Lord  Tenterden,  that  they  **  were 
induced  to  join  him  in  the  composition."  It  is  very  probable, 
in  this  case,  that  such  was  the  fact — very  probable  that  the 
plaintiff  signed  the  composition,  but  nothing  of  the  kind  ap- 
pears in  the  evidence.  For  all  that  appears  in  the  testimony, 
the  other  creditors  may  have  accepted  the  forty  per  cent,  without 
knowing  that  the  plaintiffs  had  received  that  sum,  or  had  agreed 
to  accept  it.  We  would  not  be  justified  in  presuming,  upon  this 
evidence,  that  they  did,  against  what  must  be  regarded  as  a  direct 
finding  by  the  judge  below,  that  they  did  not.  We  would  havo 
to  hold  that  the  judgment  he  gave  was  against  evidence,  and  we 
could  not,  I  think,  go  that  length. 
The  judgment  must  be  affirmed;  but,  as  the  question  is  not 
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very  fully  discossed  by  either  party  upon  the  written  ailment 
submitted,  and  as  it  is  of  a  good  deal  of  practical  importance,  I 
think  the  defendant  should  be  allowed,  if  he  wishes  it^  to  carry 
the  case  to  the  Court  of  Appeals.  , 

Brady,  J.,  dissented. 

Judgment  affirmed. 


Pa^ 


p  NsusDAUM  V.  George  A.  Keim,  Mart  E.  Eeiic  and 
Ward  B.  Ghahbkrlin. 


In  order  to  soslaln  im  action,  brought  hj  a  creditor  to  aet  aside,  as  fmndolent  and 
Toid,  a  oourejance  of  real  estate  made  bj  liis  debtor,  the  plaintiff  moat  show  a 
Jadgment  recovered  in  his  favor  against  the  dobior.  Unless  he  stands  in  the  ro> 
lation  of  judgment  creditor  he  cannot  attack  such  conveynnce. 

Ill  aacb  an  action  the  grantees  of  the  debtor^s  estate  may  impcadi  the  Judgment^ 
either  by  sliovring  it  to  be  frandulmt  upon  its  face,  or  bj  evideooe  atuatde.  Qoij 
the  parties  to  a  judgment  are  concluded  by  lU 

When  tlio  plaiiitifT's  judgment  is  entered  upon  confession,  they  may  object  th^t  the 
statement  upon  which  it  is  entered  is  insufficient  to  sustain  the  judgment,  and  if 
■Qdi  be  the  case  tlie  plaintiff's  compkiint  will  be  dismissed. 

A  statement  ihat  the  phiiotiff  sold  to  the  defendant  a  quantity  of  meat  in  the  ycaia 
1854  and  1853,  and  tliat  there  was  justly  due  to  the  plaintifl^  upon  such  sale,  a 
certain  specified  balance,  is  insufficient  to  sustain  a  judgment  thereon. 

6ach  a  judgment  is  vuid,  and  cannot  be  sustained  by  proof  alitatde  of  the  facts  in 
detail,-  out  of  which  the  Indebtedness  arose. 

Appeal  from  a  judgment  dismissing  the  plaintiff's  complaint 
This  action  was  brought  by  tlie  plaintiflF  as  judgment  creditor  of 
the  defendant  George  A.  Keim,  to  set  aside,  on  the  ground  of 
frauds  a  conve3'ance  made  by  George  A.  Keim  and  his  wife  to 
the  defjndint  Chamberlin,  and  by  him  conveyed  to  Mary  E. 
Keim,  the  wife  of  George  A.  Keim.  Upon  the  trial,  the  plain- 
tiflF offered  in  evidence  a  judgment  in  his  favor,  against  the 
drfendant  George  A.  Keim,  entered  on  confession.     The  state- 
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ment  upon  which  the  jadgment  was  entered  is  stated  in  the 
opinion  of  the  court.  The  defendants  objected  to  the  judgment^ 
on  the  ground  of  the  insufficiency  of  the  statement,  and  moved' 
^to  dismiss  the  complaint.  The  counsel  for  tlie  plain tiffwthcn 
offered  to  prove,  in  detail,  the  facts  out  of  which  the  indebted- 
nes?,  as  set  out  in  the  confession,  arose.  This  offer  was  overruled, 
and  the  complaint  was  dismissed.  From  the  judgment  of  dis» 
missal,  the  plaintiff  appealed. 

,  F.  Bf/rne^  for  the  appellant.  •  J.  The  statement  and  confession 
on  which  judgment  was  entered  for  the  plaintiff  embodied  all 
the  elcmen's  for  its  validity  required  by  the  Code.  SchooU 
craft  V.  T/iompson,  9  Bow.  Pr.  R.  61 ;  Code,  §  383.  II.  Ejfti  if 
insufficient  so  that  it  would  be  set  aside  upon  motion  by  credilors 
of  George  A.  Keim,  it  cannot  be  impeached  collaterally  in  this 
action,  by  persons  who  are  not  creditors. 

Spier  Jk  NasJf,  and  A.  V.  IF.  Van  Vechien^  for  the  respondents. 
L  The  judgment  offered  to  be  read  in  evi  lence  by  the  appellant 
was  void  for  uncertainty,  in  not  complying  with  the  provisions 
of  the  38od  section  of  the  Code.  The  statement  in  the  confes- 
sion does  not  set  forth  concisely  the  facts  out  of  which  the  debt 
arose.  Code,  §  383,  siibd.  2 ;  Chappel  v.  Chappel,  2  Kernan, 
215;  Boj/dm  v.  Johnson,  11  How.  P.  11.  503;  Schoolcraft  v.  Thomp^ 
ton,  7  ibid,  416 ;  Stebbins  v.  Ea^i  Society  ofilie  MediocUsi  Episcopal 
Churchy  llhchester^  12  ibid.  401;  Greenwood  v.  Donaldson^  ibid.  ' 
142 ;  Davis  v.  Morris,  31  Barb.  S.  C.  R.  152. 

II.  The  offer  to  prove  by  witnesses,  in  court,  the  consideration  * 
and  facts  of  the  alleged  indcbtednesi  in  support  of  the  judgment, 
was  properly  overruled  by  the  court.    In  tlie  language  of  Strong, 
Justice,  it  would  be  giving  vitality  to  an  act  before  it  had  a 
valid  conception.     Boyd^n  v.  Johnson,  11  How,  508. 

This  action  i^  founded  upon  a  judgment — the  issuing  of  an 
execution  thereon,  and  its  return  unsatisQcJ.  It  will  not  be  con- 
tended that  this  action  could  be  sustained  without  the  judg* 
ment. 
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Daly,  J. — This  action  was  brought  to  set  aside  a  eonveyanod 
of  real  estate,  made,  first,  by  Keim  and  wife  to  CbamberliD,  and 
then  by  Chamberlin  to  Keim's  wife,  upon  the  ground  of  fraud. 
To  enable  the  plaintifif  to  maintain  the  action,  it  was  necessary 
for  him  to  show  that  he  had  a  judgment  against  Keim  {Reubens 
V.  Joel^  3  Keman,  488) ;  for,  unless  he  stood  in  the  relation  of  a 
judgment  creditor,  he  could  not  attack  the  conveyance  of  Keim 
and  wife  to  Chamberlin.  He  offered  the  record  of  a  judgment 
in  evidence,  and,  as  between  him  and  Keim,  that  record  was 
conclusive.  Neither  of  the  parties  to  that  judgment  could  attack 
it  collaterally  in  any  subsequent  proceeding.  But  Chamberlin 
and  Mrs.  Keim,  who  was  Chamberlin's  grantee,  were  not  es- 
topped from  impeaching  it  They  were  not  parties  to  the  judg- 
mefl^  and  a  judgment  is  conclusive  only  upon  parties  to  it,  or 
those  succeeding  to  their  rights,  or  standing  in  the  same  relation 
or  character.  2  Phillips,  42 ;  Dutcliess  of  KingtorCs  case^  20 
How.  S.  T.  538 ;  2  Cow.  &  Hill's  Notes,  note  10  to  note  88. 
Mrs.  Keim  and  Chamberlin  had  nothing  to  do  with  the  judg- 
ment ;  were  in  no  way  bound  or  affected  by  it,  and  it  was  com- 
petent  for  them  to  maintain  that  Neusbaum  was  not  a  judgment 
creditor,  by  showing  that  the  judgment  was  frtiudulent  upon  the 
face  of  the  record,  or  to  impeach  the  bona  fides  of  it  by  evidence 
aliunde,  and  if  they  succeeded  in  doing  so,  they  established  that 
the  plaintiff  had  no  right  to  bring  the  actioa 

They  objected,  upon  the  trial,  that  the  statement  of  facts  upon 
which  the  judgment  was  entered  up  was  not  in  compliance  with 
the  Code.  The  statement  was  in  these  words :  "  The  confession 
of  judgment  is  for  a  debt  justly  due  to  the  plaintiff,  arising 
upon  the  following  facts :  the  said  plaintiff,  at  various  times,  in 
the  years  1854  and  1855,  sold  and  delivered  to  me  large  quan- 
tities of  meat,  and  upon  such  sale  there  is  now  justly  due  to  the 
plaintiff,  as  aforesaid,  a  balance  in  the  said  sum  of  $2,114,  with 
interest  thereon,  from  the  18th  day  of  February,  1855."  The 
objection  was  sustained,  and  the  plaintiff  then  offered  to  prove 
the  consideration  and  £icts  of  the  indebtedness  in  detail  in  sup- 
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port  of  the  judgment,  but  tbe  court  refused  to  allow  him  to  do 
80,  aud  the  complaint  was  dismissed. 

If  the  statement  upon  which  the  judgment  was  entered  up 
was  insufficient,  the  plaintiff  could  not  help  it  out  by  evidence 
aliunde  at  the  trial.  It  was  no  judgment,  unless  it  was  entered 
up  in  conformity  with  the  requisitions  of  section  883  of  the  Code. 
Boyden  v.  Johnsbn^  11  How.  506. 

I  think  the  decision  of  the  judge  at  the  trial  was  correct  What 
the  Code  requires  is  a  statement  of  facts  and  not  conclusions. 
There  must  be  a  concise  statement  of  the  facts  out  of  which  the 
indebtedness  arose.  The  fact  stated  is,  that  the  plaintiff  sold  and 
delivered  to  the  defendant  Keim,  at  various  times,  in  the  years 
1854  and  1855,  large  quantities  of  meat ;  then  follows  a  conclu- 
sion that  there  was  then  justly  due  to  the  plaintiff,  upoc^uch 
sale,  a  balance  in  the  sum  of  $2^114.  This  is  not  stating  facts 
which  show  tlie  existence  of  an  indebtedness  to  $2,114 — ^facts 
from  which  the  legal  and  logical  conclusion  is,  the  existence  of 
an  indebtedness  to  tbat  amount.  If  there  was  a  balance,  that 
balance  was  the  difference  between  the  whole  amount  or  value 
of  the  meat  furnished,  and  the  amount  by  which  it  was  reduced, 
either  by  payment,  setoff  or  otherwise,  and  that  must  appear,  or 
there  is  no  statement  of  the  facts.  It  is  simply  stating  that  there 
was  a  balance  due  the  plaintiff  of  $2,114,  upon  a  sale  of  meat^ 
without  showing  the  facts  out  of  which  that  balance,  which  is 
the  indebtedness,  arose,  further  than  that  it  arose  from  a  sale  of 
meat,  the  amount  or  value  of  which  is  not  stated,  nor  the  amount 
by  which  it  was  reduced,  nor  how,  whether  by  payment,  set-off 
or  otherwise.  In  the  most  essential  requisite,  it  is  but  the  state- 
ment  of  a  conclusion,  founded  upon  facts  not  disclosed,  and 
known  only  to  the  party  making  the  statement.  In  view  of  tho 
end  designed  to  be  accomplished  by  the  new  profision,  which 
was,  to  furnish  additional  security  to  creditors  against  a  frauda* 
lent  combination  by  the  parties  to  a  judgment,  it  would  never  do 
to  sanction  such  a  mode  of  stating  the  facts  out  of  wliich  tho 
mdebtedness  arose.  Chappel  v.  Chappel,  2  Kern.  215.  They 
are^  to  be  stated  concisely,  not  with  the  minuteness  and  detail  of 
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a  bill  of  particulars,  but  the  substnstial  facts  must  appear  which 
show  how  the  iudebtedness  arose:— not  the  inferences  or  conclu- 
sions of  the  party  maEing  the  statement  Boyden  v.  Johnson^ 
11  How.  503  ;  Sdioolcrafi  v.  Thompson^  9  ibid.  61 ;  7  ibid.  446; 
Post  V.  Coleman,  9  ibid.  64 ;  Stebbins  v.  Hast  Society,  12  ibid.  410 ; 
Oreenivood  v.  Donoddaon,  ibid.  142 ;  Davis  v.  Morris^  21  Barb. 
152  ;  Delaware  v.  Ensign,  ibid,  85. 
Judgment  affirmed* 


^HN  J.  Van  Allen  v.  John  K  Allen  and  others. 

T.  sold  a  horse  to  A.  for  $130 — %*10  in  cash,  and  $60  in  A-'a  dao  bill  He  i 
aented  the  horse  to  be  sound  and  kind,  and  ngreed  that  A.  miglit  try  bim,  and  if 
the  horse  did  not  prove  satisfactory  he  would  take  him  back  and  return  tb^ 
money  and  the  due  bilL  A.,  ofler  trying  the  liorso,  and  having  full  knowledge 
of  the  fact  Uwt  he  had  a  crack  in  his  hoof,  told  V.  tiiat  the  horse  suited  btniy  and 
he  never  returned  or  offered  to  return  him.  In  an  actioti  on  the  due  bill,  A.  b&L 
up,  as  a  defence,  a  breach  of  warranty,    lltld-^ 

t  Tliat  there  Avas  no  warranty.  If  A.  was  not  satisfied  with  the  horse,  he  shcnild 
have  returned  him. 

II.i  The  evidence  showing  that  the  horse  was  worth  $130,  and  no  proof  given  as 
to  hi3  value  without  the  defect,  therefore,  even  assuming  tliat  there  was  a  war- 
ranty, the  defendant  had  shown  no  damage,  and  the  plainliflfwas  entitled  to  jodig^ 
ment. 

Parol  evidence  is  inadmissible  to  show  thU  a  due  bill,  purporting  to  be  payable 
immediately,  was  intended  to  be  payable  at  a  different  time. 

9 

Appeal  by  defendants  from  a  judgment  of  the  Sixth  District 
Court.  This  was  an  action  on  a  due  bill  made  by  the  defend- 
ants in  the  fdllowing  words: 

"New  York,  April  9th,  1857.  ' 
"  Balance  due  Mr.  John  J.  Van  Allen  sixty  dollars  on  'one 
liorse. 

"f60.  (Signed)  Allen  BROTHEBa" 
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,    The  nature  of  the  defence  and  the  &cta  in  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

DiefendorfA  Aiken^  for  the  appellants. 

Thomas  J.  Kipp^  for  the  respondent. 

Hilton,  J.— On  April  9th,  1857,  plaintiff  sold  and  delivered 
a  horse  to  the  defendants  for  $180,  and  represented  the  animal 
to  be  sound  and  kind.  Upon  the  deliver}',  $70  was  paid  in  cash, 
and  $60  in  the  due  bill  on  which  this  action  is  brought.  The 
defendants  were  to  try  the  horse,  upon  the  agreement  that,  if 
they  did  not  like  him,  the  plaintiff  would  take  him  back  and 
return  the  money  and  due  bill.  The  liorse  was  used  Ij^  the 
defendants  in  their  ice  business.  After  the  first  day's  use,  and 
with  a  full  knowledge  by  them  of  the  existence  of  a  crack 
in  his  hoof,  they  informed  the  plaintiff  that  the  horse  suited 
them. 

They  never  returned,  or  offered  to  return,  the  horse,  but  upon 
being  sued  on  the  due  bill  set  up  as  a  defence — 

Ist.  That  the  due  bill  was  not  to  become  payable  until  a 
reasonable  time  after  they  should  become  satijficd  with  the 
horse. 

2d.  That  the  horse  was  warranted  sound  and  kind,  whereas 
ho  was  baulky,  and,  by  reason  of  the  cracked  hoof,  was  un- 
sound, constituting  u  breach  of  the  alleged  warranty,  whereby 
the  defendants  sustained  damage,  &c. 

As  to  the  first  ground  of  defence,  it  is  sufficient  to  say,  that 
iho  due  bill,  on  its  face,  purported  to  be  and  was  due  and 
payable  immediately  {Cornell  v.  JUouJion^  8  Den.  12),  and  parol 
evidence  was  inadmissible  to  show  that  it  was  intended  to  be 
payable  at  a  different  time.  FUHiugh  v.  Ranyon^  8  John.  375  ; 
Thompson  v.  KetcJtam,  ibid.  190. 

As  to  the  second,  admitting  that  there  was  a  warranty,  the  de- 
fendants have  shown  no  damage.  They  purchased  the  horse  for 
.  $180,  and  the  evidence  is  that  lie  is  now  worth  that  sum.  There 
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is  no  testimony  whatever  showing  what  would  be  his  value  with- 
out the  crack  in  his  hoof. 

But  there  was  no  warranty.  The  horse  was  sold  upon  the 
agreement  that  the  defendants  were  to  use  him,  and  determine 
whether  they  would  keep  or  return  him.  They  did  use  him, 
expressed  themselves  satisfied,  never  offered  to  return  him,  and 
should  now  pay  the  price  they  agreed  to. 

Judgment  affirmed. 


^       Christian  Spmnq  v.  William  Baker. 

Upon  appeal  from  a  judgment  rendered  by  default  in  a  district  court,  tbo  Justice^s 
return  showed  tliat  the  summons  and  complaint,  verified,  were  returned,  by  a 
constable  of  the  city,  duly  served,  and  that,  the  defendant  not  appearing  on  the 
return  day,  judgment  was  rendered  for  the  plaintiff  for  the  amount  claimed,  witb* 
out  further  proof.  The  complain^  was  neither  set  out  iu  the  relurn  nor  referred 
to  as  annexed.    HcH  insufficient. 

Where  judgment  is  rendered  in  a  district  court  without  proof,  and  on  de&ult,  upon 
a  constable's  return  of  the  personal  service  of  a  summons  and  complaint,  the  stat- 
ute must  be  strictly  complied  with.  The  justice's  relurn,  in  such  a  case,  dioold 
sliow  that  a  copy  of  the  complaint  was  served,  verified  by  the  party  plooding,  or 
his  agent  or  attorney,  as  the  case  may  be.  A  mere  return  that  the  summona 
was  served  with  the  complaint  is  not  sufficient. 

And  the  return  should  either  set  out  the  complaint  served,  or,  if  it  is  annexed 
thereto,  siiould  refer  to  it  as  the  complaint  upon  which  judgment  was  rendered. 

Whether  a  claim  for  a  balance  of  account,  on  a  settlement  of  partnership  affairB,  it 
assignable.     Quceret  per  Daly,  First  Judge, 

Appeal  by  defendant  from  a  judgment  entered  by  default  in 
the  Second  District  Court.  The  return  of  the  justice  stated  that 
a  summons  was  duly  issued,  requiring  the  defendant  to  appear 
and  answer,  &c.;  "tliat  the  said  summons  was,  by  the  relurn, 
duly  made  thereon  by  R  Carpenter,  one  of  the  constables  of  the 
city  and  county  of  New  York,  certified  to  have  been  served,  with 
the  complaint  verified,  on  the  defendant  in  person  in  the  city  of 
New  York,  on  the  12th  day  of  June,  1857;"  that  on  the  retunl 
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day  the  plaintiff  appeared,  but  the  defendant  did  not,  whereupon 
judgment  was  rendered  for  the  plaintiff  for  the  amount  specified 
in  the  summons  and  complaint,  without  further  proof.  A  veri- 
fied complaint,  entitled  in  the  cause,  was  attached  to  the  return, 
but  was  ndt  referred  to  therein.     This  complaint  averred  that 

the  defendant  was  indebted  to  one Cornell  in  the  sum  ot 

$47,  "  on  an  account,  for  the  settlement  of  the  closing  of  a  partner* 
ship  of  the  firm  of  Baker  &  Cornell,"  which  account  and  claim 

were  assigned  by  Cornell  to  the  plaintiff  "on  or  about  the 

day  of ,"  and  averred  a  demand  of  payment  thereof  from  the 

defendant,  and  arefusal  by  him  to  pay. 

Jchn  Baher^  for  the  appellant.  w 

Peterson  and  McConneU^  for  the  respondent 

Daly,  First  Judge.— The  return  docs  not  show  that  the 
complaint  upon  which  the  judgment  was  rendered  was  served 
with  the  summons,  or  vpon  what  complaint  the  judgment  waB 
given.  It  does  not  show  that  the  complaint  was  verified  by  the 
oath  of  the  party  pleading,  or  by  whom  it  was  verified,  or  even 
state  that  it  was  duly  verified.  The  return  is  simply  that  the 
summons  was,  by  the  constable's  return,  certified  "  to  have  been 
served  with  the  complaint  verified." 

Under  the  new  provision,  by  which,  in  cases  of  default,  judg* 
ment  may  be  taken  upon  the  complaint  without  proof,  it  must 
appear  that  the  statute  has  been  strictly  complied  with.  What 
appears  to  have  been  a  complaint  is  annexed  to  the  return,  but 
it  is  not  stated  to  have  been  the  complaint  served,  or  upon  which 
the  judgment  was  rendered.  Litchfield  v.  Burwell  arid  others^ 
6  How.  Pr.  tl.  341.  If  it  was,  it  was  insuflicient,  as  it  does  not 
aver  when  the  claim  in  suit  was  assignsd  to  the  plaintiff;  and, 
even  if  that  had  been  averred,  I  think  it  doubtful  whether  it 
states  sufficiently  any  cause  of  action  which  could  have  been  the 
subject  of  an  assignment 

Judgment  reversed* 
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TVlNCHESTEU  Bl^ITTON  V.  GeORGE  V.  HaLL. 

In  an  action  upon  a  promissorj  note,  between  the  original  parties  to  it,  a  (ailnre  of 

considcnition  is  n  good  defiance. 
Bat  proof  of  such  failure  is  not  admissible,  in  an  action  against  the  maker  bj  «i 

endorsee,  wbere  tliere  is  no  evidence  impeaching  bis  title. 
Wlien  a  note  is  transferred  after  maturity,  it  is  taken  subject  only  to  Ibe  defenca 

existing  against  it  in  the  hniids  of  ibe  bolder  when  it  matured. 
Proof  of  eqtitties,  ounstituting  a  good  defence  as  between  the  original  parties,  is  not 

admissible  in  an' no  lion  by  one  wlio  has  received  the  note  after  matoritj,  if  his 

aasignor  was  a  boma  fde  bolder  before  maturity,  and  wlUiout  notice  of  existing 

M^lIeSL 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court 
at  general  term.  'J'his  action  Avas  brought  upon  a  promissorj 
note  made  by  the  defendant,  payable  to  the  order  of  one  A.  B. 
Capwell,  and  endorsed  by  him.  It  was  disconnted  at  the  At- 
lantic Lank,  in  the  city  of  Nc^v  York,  for  ifr.  Capwell,  was 
protested  for  non-payment,'  and  was  token  up  tlie  day  after;  by 
whom  it  did  not  appear.  But  the  cashier  testified  that  neither 
the  note  nor  the  amount  of  it  was  charged  back  to  Mr.  Cap- 
well  by  the  bank. 

The  defendant  offered  to  show  that  the  not?  was  given  for 
,  goods  sold  by  A.  B.  Capwell,  the  payee  of  the  note,  to  the  de- 
fendant, and  that,  by  reason  of  misrcpresent;alions  as  to  the  qual- 
ity of  the  g;oods,  the  consideration,  to  the  amount  of  eighty  doI« 
lar.'»,  failed.  The  court  excluded  the  evidence  and  rendered 
judgment  for  the  plaintiff,  whicli  was  afHrmed  by  the  Marine 
Court,  at  general  term.    The  defendant  appealed, 

BediCj  Dean  and  Danoh^e^  for  the  appellant 

I.  As  between  the  original  parties  to  the  note,  the  failoie  of 
consideration  is  a  good  defence.  17  Johns.  11.  304 ;  7  Cowen, 
822;  9  Wend.  878. 

IL  la  this  oasei  A.  B.  Capwell,  the  payee,  was  the  ownsr 
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of  tbe  note,  thongh  it  was  ia  the  possession  of  the  Atlantio 
Bank. 

A.  B,  Capwell^  for  the  respondent, 

I.  Tlie  justice,  on  the  trial,  properly  rejected  defendant's  offer 
to  show  a  partial  £iilure  of  consideration  to  the  note  in  suit,  as 
between  the  maker  and  payee. 

1.  AVhen  an  action  is  brought  by  ^n  indorsee,  or  other  third 
person  Avlio  is  not  named  in  the  note,  the  maker  cannot  set  up 
any  equities  existing  between  himself  and  the  payee,  until  ho 
has  impcache.1  tiie  plaintiff's  title.   Kelson  v.  Cbwiag^  6  Hill,  336. 

2.  'J*he  bank,  being  a  houafide  holder  for  value  without  notice, 
the  plaintiff's  title  is  perfect,  and  no  equities  between  the  rmker 
and  the  payee  can  be  set  up.  ^ 

One  who  takf  s  a  note  af(;cr  due,  takes  it  subject  to  all  defence* 
existing  against  it  in  the  hands  of  the  holder  when  due,  only. 
Williams  V.  ilatUieivs,  8  Cowen,  232 ;  De  SfoiL  v.  SUirJcey,  8  Barb. 
Ch.  403 ;  Heed  v.  Wanier,  6  Paige,  650. 

A  partial  or  total  failure  of  consideration,  or  even  fraud,  be- 
tween the  antecedent  parties,  will  bo  no  defence,  even  though 
the  present  holder  has  notice,  provided  he  derive  a  title  to  tho 
note  from  a  prior  bona  fide  holder  for  value.  Story  on  Prom. 
Notes,  §  191,  and  cases  cited. 

11.  The  offer  was  properly  rejected,  as  in  itself  too  general  and 
indefinite.  He  should  have  gone  further  and  offered  to  show 
explicitly  what  was  the  defect  in  the  goods,  and  what  was  the 
difference  occasioned  thereby — the  quality  of  the  goods  con- 
tracted for,  and  the  quality  delivered — and  whether  plaintiff  or 
payee  had  any  notico  of  the  defect,  and  that  defendant  had 
offered  to  return  the  gcxKis  dclivereJ  before  the  action  was  com- 
menced, or  some  excuse  for  not  having  made  such  an  offer. 
Castle  V.  Woodhouse^  1  Code  Reporter,  72. 

Bbadt,  J. — The  Atlantic  Bank  discounted  the  note,  on  which 
the  action  was  brought,  for  Capwell,  the  payee,  and  the  note 
remained  in  the  possession  of  the  bank  until  maturity  and  pro* 
test.    The  day  afler  it  was  protested  it  was  taken  ap,  but  bj 

Vol.  I.  84 


680  COURT  OP  COMMON  PLEAS. 


Deemond  ▼.  Bioe. 


whom  does  not  appear.  The  note  was  not  charged  by  the  bank 
to  Capwell,  the  payee.  The  defendant's  offer  was  to  show  that^ 
in  the  hands  of  the  payee,  there  was  a  failure  of  consideration; 
and  this  offer  seems  to  have  been  predicated  on  the  ai^umed  feet 
that  the  note  belonged  to  the  payee,  though  in  the  possesion  of 
the  plaintiff.  The  bank,  having  discounted  the  note,  was  a  bona 
Me  holder  before  maturity  and  without  notice  of  existing  equi- 
ties, and,  on  the  facts  proved,  the  presumption  was  that  the  note 
was  transferred  by  the  bank  to  the  plain tiffi  There  is  no  evi- 
dence showing  any  transfer  to  the  payee  or  re-delivery  to  him, 
or  payment  by  him  to  the  bank  of  the  amount  of  the  note.  The 
evidence  offered,  therefore,  was  inadmissible,  because  there  was 
no  ^jridence  impeaching  the  plaintiff's  title.  It  is  well  settled 
that,  as  between  the  original  parties  to  a  note,  failure  of  consid- 
eration is  a  good  defence  ;  and  it  seems  to  be  equally  well  set- 
tled, that  where  a  note  is  transferred  after  maturity,  it  is  taken 
subject  only  to  the  defences  existing  against  it  in  the  hands  of 
the  holder  when  it  matured.  Chalmers  and  oOiers  v.  Lanion^  1 
Campb.  888 ;  Driggs  v.  Rockwell^  11  Wend,  505 ;  WilUanis  v. 
ifatlhews,  3  Cowen,  260;  Andrews  v.  Pond,  13  Peters,  79.  The 
defendant  had  a  right  to  examine  the  plaintiff,  and  could  in  that 
mode,  doubtless,  have  proved  tlie  manner  in  which  and  the  per- 
son from  whom  the  plaintiff  obtained  the  nota  He  did  not  do 
so,  and  has  failed  to  lay  the  foundation  for  his  defence. 
Judgment  affirmed. 


Florence  Desmond  v.  Chaules  A.  Eice  and  Jambs  K. 

Barker. 

In  an  aclion  upon  nogot  able  paper,  which  has  been  lost^  the  giving  of  a  bond  under 
the  stfltute  (2  R.  S.  406,  §  76),  with  sufficient  sureties,  conditioned  to  indemnify 
the  defendant  against  all  claims  bj  anj  other  persons  on  account  Uiereo(  is  an 
essential  pre-requisite  to  any  reoovery  thereon^ 
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Appeal  by  defendants  from  a  judgment  of  the  Fourth  District 
Court  The  action  was  upon  two  orders  for  $10  each,  negotia- 
ble, given,  the  one  to  Cornelius  Desmond  and  the  otter  to  Rob- 
ert Williams,  and  both  assigned  to  the  plaintiff.  The  drafts  were 
lost  by  the  plaintiff,  and  were  not  produced  on  the  trial,  nor  was 
any  bond  of  indemnity  against  them  tendered.  It  did  not  ap- 
pear that  the  defendants  made  any  objection  to  the  recovery  upon 
that  specific  ground,  or  demanded  a  bond.  Judgment  was  pen- 
dered  for  the  plaintiff,  from  which  the  defendants  appealed. 

Beebe^  Dean  and  Donahue^  for  the  appellants. 

O.  K  Reynolds^  for  the  respondent  ^ 

Hilton,  J. — As  a  general  rule,  this  court  will,  upon  appeaLi 
from  inferior  courts,  disregard  all  objections  not  taken  at  the 
trial,  nor  distinctly  specified  in  the  notice  of  appeal ;  but  we  do 
not  consider  this  case  one  to  which  this  rule  should  be  applied. 
Here  the  drafts,  or  orders  sued  on,  were  negotiable ;  and,  it  ap- 
pearing at  the  trial  that  they  were  lost,  parol  evidence  was  given 
of  their  contents.  Under  such  circumstances,  the  loss  being 
distinctly  proved,  to  eTititle  the  plaintiff  to  recover,  he  was  re- 
quired to  execute  a  bond  to  the  defendant*?,  in  a  penalty  at  leasfc 
double  the  amount  of  the  drafts  or  orders,  with  two  sureties,  to 
be  approved  by  the  court  in  which  the  trial  was  had,  conditioned 
to  indemnify,  Ac.,  against  all  claims  by  any  other  person  on  ac- 
count of  such  drafls,  and  iigainst  all  costs  and  expenses  by  reason 
of  such  claim.    2  K,  S.  406,  §  76. 

The  giving  of  tliis  bond  was  a  pre  requisite  lo  9i,ny  recovery 
against  the  defendants  upon  the  drafts,  and  the  return  not  show- 
ing affirmatively  that  any  such  bond  was  given,  the  judgment 
must  therefore  be  reversed. 

Judgment  reversed. 
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JihYiD  B.  ?LiNT  and  William  H.  Kent  v.  Tueodore  G. 

SCHOMBEBG. 

The  plaintiffiit  for  a  comminbii  of  two  and  a  half  per  ceni.,  which  was  paid  to  tiiem 
by  the  owners  of  a  promissory  note,  made  payable  to  the  maker's  own  order,  and 
indorsed  by  him  in  blank,  indorsed  the  note  to  enable  the  holders  to  get  it  dis* 
counted.  It  was  discounted  by  a  bank,  and,  haritig  been  protested  fur  non-pay- 
ment^  it  was  paid  by  the  plaintiffs  to  the  bank,  and  taken  up  by  them. 

ffHdj  that  by  paying  and  taking  up  the  note,  the  philn tiffs  became  subrogated  to 
the  rights  of  the  bank,  and  were  not  subject  to  cquiiica  between  the  nmker 
and  (he  parties  to  whom  he  delivered  the  note,  and  oonsequontly  tliat  a  chiira 
of  4|B  maker  against  such  parties  was  no  defence  to  an  action  upon  the  note  by 
tlie  plaintiffs. 

Tlie  indorsement  of  the  note  by  tho  plaintiff  for  a  commission  of  two  and  a  half  |wr| 
cenLt  paid  to  thorn  by  tho  holders,  was  not  a  usurious  transaction. 

Appkal  from  an  order  at  special  term  denying  a  motion  for  a 
commission.  This  was  an  action  upon  a  promi.ssory  note,  made 
by  the  defendant,  payable  to  his  own  order,  indorsed  by  him, 
and  held  by  the  phiintiffs.  From  the  answer  and  moving  affi- 
davit of  the  defendant,  it  appeared  that  the  note  was  made  by 
him  and  delivered  lo  the  firm  of  James  Porter  &  Co.  That 
James  Porter  &  Co.  procured  ihe  plaintiffs  to  indorse  it,  for  the 
purpose  of  enabling  them  to  raise  money  thereon,  and  they  paid  for 
the  endorsement  a  commission  of  two  and  a  half  \yoT  cent,  an 
the  face  of  the  note.  It  was  then  discounted  at  bank.  When  it 
became  due  it  was  protested  for  non-payment,  and  was  taken 
up  by  the  plainlifis  from  bank  after  protest.  The  defendant  set 
\ip  a  counter-claim  against  Porter  &  Co.,  and  moved  fi>r  a  com- 
mission to  examine  witnesses  abroad,  to  prove  the  facts  out  of 
which  the  alleged  counter-claim  arose.  The  motion  was  denied 
at  special  term,  on  the  ground  that  the  p1ainti&  were  entitled  to 
be  subrogated  to  the  rights  of  the  bank,  and  were  therefore  to 
be  regarded  as  l»c7ia  fide  holders  for  value,  and  not  subject  to 
equities  between  the  original  parties.  The  defendant  appealed. 
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J,  N.  Bakaiier^  for  the  appellant  After  careful  examination, 
I  have  not  been  able  to  find  any  authority  bearing  directly  upon 
this  case.  But  upon  principle  it  is  apparent  that  the  plaintilTs 
took  the  note  subject  to  all  the  equities  existing  against  Porter 
&Co. 

First.  The  plaintiff  are  not  honafde  holders,  as  they  took  the 
note  after  it  became  due. 

Second  The  fact  that  the  plaintiffs  indorsed  the  note  for  Aire, 
and  afterwards,  in  consequence  of  such  indorsement,  were  com- 
pelled to  take  it  up,  does  not  constitute  them  bona  fide  holder^ 
nor  entitle  them  to  subrogation ;  for  the  note  was  never  nego- 
tiated by  or  through  them,  and  there  is  no  privity  of  contract 
"between  them  and  the  previous  holders. 

T/ttrd.  The  plaintiffs  could  not  recover  against  Portei??k  Ca 
because  their  indorsement  was  for  a  usurious  consideration.  The 
nsury  would  therefore  avoid  the  note  as  between  Schomberg  and 
the  plaintiff*    Sleek  v.  Whipple,  21  Wend.  108. 

Uenediclj  Burr  Jk  Benedict,  for  the  respondents^  The  facts  set 
up  in  the  defendant'.^  affidavit  are  no  defence  to  the  action. 

The  plaintiffs  indorsed  the  note  before  maturity.  It  must, 
then,  have  been  transferred  to  them,  and  they  must  have  been 
the  holders  of  the  note.  In  what  way  they  became  the  holders 
of  it  can  make  no  difference.  Their  payment  of  it  as  indorsers 
gives  them  the  absolute  right  to  recover  the  amount  of  all  pre- 
cedent parties.  Their  contract,  when  they  indorsed  the  note, 
was,  that  they  should  have  this  right  of  recourse. 

But  if  the  contrary  view  is  taken,  and  the  statement  of  the 
defendant's  affidavit  is  true,  that  "they  took  the  note  a  week 
afier  it  fell  due,"  still  the  plaintiffs'  right  to  recover  is  undoubted. 
They  would,  in  that  case,  be  subrogated  to  the  rights  of  the  bank, 
who  had  discounted  it,  and  held  it  when  it  became  due.  Chitty 
on  Bills,  141,  142;  Williams  v.  Mathews,  Z  Co  wen,  260;  Ed- 
wards on  Billsj  258 ;  Ketc/ium  v.  Barber,  4  Hill,  234. 

« 

Daly,  Fikst  Judg£. — ^So  far  as  the  fiicts  can  be  collected 
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from  the  affidavit  of  the  defendant,  it  would  appear  that  he 
made  the  note  to  the  order  of  Porter  &  Co. ;  that  Porter  &  Co. 
^procured  the  plaintiff  to  indorse  it  for  a  commiasion  of  two  and 
•a  half  per  cent.,  to  enable  them  to  get  it  discounted ;  that  it  was 
discounted  by  a  bank,  and  that  the  maker  and  payees  having 
;failed  to  pay  it,  the  plaintiifs,  after  it  was  protested,  paid  it  to 
the  bank,  and  now  bring  action  upon  it  against  the  defendant, 
tbe  maker. 

Upon  such  a  state  of  facts,  it  is,  I  think,  very  clear,  that  the 
claim  which  it  is  averred  in  tbe  answer  that  the  maker  has, 
against  the  payees,  is  no  defence  to  the  action.  The  plainiiSsy 
.having  paid  the  note,  were  subrogated  to  the  rights  of  the  banlc 
The  bank,  when  the  note  fell  due,  were  holders  for  value.  There 
couHipbe  no  doubt  but  that  they  could  recover  against  the  maker, 
4mi  that  his  claim  against  tlic  payees  would  be  no  defence  to  their 
action,  and  it  is  equally  no  defence  to  the  plaintiffs'  action,  they 
having  succeeded  to  whatever  rights  the  bank  had,. as  holders^ 
when  the  note  fell  due. 

The  transaction  between  Porter  &  Co.,  the  payees  and  the 
plaintiffs,  is  wholly  immaterial  in  this  action.  If  the  plainti£& 
had  loaned  Porter  &  Co.  the  money  on  the  note,  the  case  of 
JSl/eele  v.  Whipple  (21  Wend.  103)  might  have  been  in  pointy 
{Keiclium  v.  Barhei\  4  Uill,  234) ;  but  the  fact  that  they  put  their 
.name  upon  the  note  for  a  commission  of  two  and  a  half  per  cent 
to  enable  Porter  &  Co.  to  get  it  discounted  by  somebody  else, 
which  would  appear  to  have  been  the  transaction,  was  not,  as 
between  them  and  Porter  &  Co.,  a  usurious  agreement.  The 
motion  for  a  commission  was  therefore  properly  denied,  as  it 
appeared  by  the  defendant's  affidavit  that  he  had  no  available 
defence  against  tlie  plaintifi^'  action. 

Order  of  special  term  affirmed. 
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Mart  Hattield,  executrix  of  William  B.  Hatfield,  v.  Jeroni-  * 
Mus  A.  Secor  and  John  D.  Secor; 

No  appeal  lies  from  an  order  at  special  term  refbsing  leave  to  anaead,  unless  a  cer*' 
Uflcate  of  the  judge  malcing  the  order  is  obtained,  pursuant  to  rule  of  tliis  cout^ 
adopted  22d  March,  1851.  Applications  for  leave  to  amend  are  in  all  cases  ad- 
dressed to  the  favor  of  the  court. 

Appeal  by  defendants  from  an  order  at  special  term,  denying 
a  motion  for  leave  to  amend  an  answer.  This  action  was  brought 
to  recover  a  sum  of  money  alleged  to  have  been  loaned  to  the 
defendants  by  William  B.  Hatfield,  in  bis  lifetime.  The  origin- 
al answer  denied  the  loan  of  money,  and  averred  that  Wmiam 
B.  Hatfield  agreed  to  enter  into  a  partnership  with  the  defend- 
ants, and  that  the  money  so  advanced  to  them  was  advanced  ta 
I)art  of  his  contribution  to  the  capital  stock  of  the  partnership, 
and  that  he  failed  to  complete  his  agreement,  to  the  defendants' 
damage  $20,000.  After  the  cause  was  upon  the  day  calen- 
dar, D.  &.  T.  McMahon  were  substituted  as  defendants'  attor- 
neys, and  moved  at  special  term  to  amend  the  answer,  by  strik- 
ing out  the  allegation  as  to  damage,  and  averring  that  the  money 
was  a  part  of  partnership  assets  belonging  to  the  three,  and  liable 
for  the  debts  of  the  firm ;  that  there  were  a  great  number  ol 
debts  still  due  and  unpaid,  and  that  they  were  always  ready  and 
willing  to  account  to  said  Hatfield,  or  his  representative,  for  his 
interest  in  the  firm,  in  a  proper  action  brought  for  that  purpoao. 
The  motion  was  denied,  and  the  defendant  appealed. 

D,  McMahon^  for  the  appellants. 

L  The  judge  erred  in  treating  the.allowance  of  amendment  a». 
a  matter  of  discretion.  It  is  strictly  a  matter  of  right  When 
the  court  grants  an  amendment,  the  order  is  not,  per  se^  appeal- 
able. But  the  refusal  to  grant  an  amendment,  where  proper,  is 
appealable.  Travis  v.  Barger,  24  Barb.  626 ;  Code,  §  349,  sub. 
8;  §173;  2  Rev.  Stat.  424,  §  2. 
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II.  The  judge  erred  also  in  determining  upon  the  merits  of 
the  amendment  on  the  motion.  That  can  only  be  done  by  (be 
trial  of  the  cause  in  the  mode  pointed  oat  by  law. 

III.  Amendments  have  been  granted  even  after  verdict — 
when  the  effect  of  the  amendment  is  to  set  aside  the  verdict  in  a 
very  meritorious  case,  and  to  set  up  a  perfect  bar  to  the  action. 
A  remarkable  case  of  the  admission  of  that  right,  whicli  was  not 
then  allowed,  is  reported  in  Travis  v.  Bartjer  (24  Carb.  626,  627). 
It  is  rather  late  at  the  present  day,  after  the  passage  of  the  Code, 
to  argue  a  strict  construction  of  the  power  of  amendment.  Bur- 
nap  V.  llalloran,  1  Code  Rep.  51 ;  Chapman  v.  17t6i,  1  Code  Rep. 
N.  S.  388 ;  Bradley/  v.  Hover^  7  How.  Pr.  Rep.  294;  Spalding  v. 
SpalOipg,  1  Code  R.  64. 

I  vT There  was  no  pretence  of  laches  in  moving  for  this  amend- 
ment. Coming  v.  Coming^  Code  Rep.'^N.  S.  S51 ;  same  case  on 
appeal^  2  Sclden,  97 ;  Bradleij  v.  Hover,  7  Pr.  Rep.  294. 

H.  B.  Cowhs,  for  the  respondent. 

Brady,  J. — Amendments  are  in  all  cases  matter  of  favor,  and 
not  of  strict  right  (Graham's  Pr.  669.  2d  ed.),  and  being  ad<lresscd 
to  the  discretion  of  the  court,  no  appeal  can  be  taken  from  the 
order  made  on  applications  therefor  {Sl  Jo/in  v.  West,  4  IIow. 
Prac.  Rep.  831 ;  Seeley  v.  Chiilenden,  10  Barb.  803 ;  Tallman  v. 
Hinman,  10  How.  90;  Tracy  v.  New  York  Slectm  Faucet  Cb., 
1  E,  D.  Smith  R.  857,  citing  nnd  approving  «SV.  JoJin  v.  West^ 
supra\  unless  the  certificate  of  the  presiding  judge  at  special 
term  is  procured,  as  provided  by  rule  of  this  court  of  March 
22d,  1851 ;  which  was  not  done  in  this  case. 

Appeal  from  the  order  of  the  special  term  dismissed,  tvith 
eosta 
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Maky  Lee  v.  Eliza  Schmidt. 

Upon  appeal  from  the  Marine  or  District  Court,  the  appellant  must  distinctly  spe* 
cify  ill  liis  nolice  of  nppenl  the  errors  alleged,  whether  in  the  process,  plendinga^ 
proceedings  at  ihetriiil,  or  in  giving  judgment,  that  Iiis  adversary,  the  justice,  and 
also  this  court,  may  bo  fully  apprised  of  the  mutter  intended  to  be  the  subject  of 
review. 

Where  the  errors  are  not  distinctly  pointed  out  in  the  notice,  or  whore  the  notice 
BUiioa  generally,  as  a  ground  of  appeal  that  tlio  judgment  is  against  law  and  evi- 
dooco,  specific  ohjoctions  will  not  be  heard  on  the  argument,  but  the  judgment  will 
be  summarily  affirmed. 

A  statement  in  the  notice,  that  the  judgment  is  against  the  weight  of  cvidenoe,  ia 
not  sufScici.t  to  justify  its  review  as  being  contrary  to  evidence,  or  against  evi- 
dence, each  being  a  distinct  ground  of  error,  and,  if  relied  on,  must  be  state^ 

A  judgment  will  not  be  reversed  whore  the  cituse  was  tried  upon  the  as-suinp^n  of 
the  existence  of  a  fact  which  was  not  proven,  but  wliicli  was  incnmbent  on  tlie 
plaintiff  to  have  shown,  and  might  have  been  established  if  objeciiou  bud  been 
taken  at  the  trial. 

Kor  will  a  judgmeitt  be  reversed  for  defect  of  proof,  when,  if  objection  had  beea 
taken  at  the  trial,  it  could  or  might  have  been  obviated. 

In  an  action  to  recover  damages  for  the  unlawful  detention  and  conversion  of  ceiv 
tain  personal  property,  it  did  not  appear  by  ti.o  return  that  any  evidence  what- 
ever was  oflTered  tending  to  show  that  the  defendant  detained  or  converted  tlie 
property.  No  objection  to  this  defect  of  proof  appeared  to  have  been  taken  at 
the  tiiaL 

A2d — 1.  That  the  defendant  would  not  bo  permitted  to  present  such  an  objection 
upon  the  appeal : 

2.  Tbat,  as  the  notico  of  appeal  only  alleged,  as  ground  for  reversal,  that  the  judg- 
ment vms  "coiiirary  to  the  clear  and  decided  weight  of  evidence,"  he  must  bo 
confined  to  the  objection  stated: 

Appeal  from  a  judgment  rendered  by  Justice  William  B. 
Meecb,  of  the  Third  District  Court. 

The  return  was  very  brief,  and  in  these  words:  " That  the  ac- 
tion was  commenced  by  summons;  the  parties  appeared — the 
plaintiff  in  pci-son  and  the  defendant  by  counsel.  The  complaint 
was  for  $45  damages  against  the  defendant,  for  keeping  and  de- 
taining a  silk  dress.  The  answer  was  a  general  denial.  The 
plaintiff  offered  Lucy  Moore  as  a  witness  to  prove  the  value  of 
the  dre^s,  and  that  the  defendant  detained  and  kept  the  sama 
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The  defendant  objected  to  the  witness  on  the  ground  of  iooompe* 
tency,  and  that  the  witness  had  no  knowledge  of  the  value  of 
the  dress.  The  objection  was  overruled,  and  the  defendant 
excepted.  The  witness  then  testified  that  she  had  previously 
seen  the  dress  on  the  plainti£[^  and  it  was  worth  $45.  The  plain- 
tiff here  rested,  whereupon  the  witness  was  cross-examined.  She 
said  she  had  never  sold  or  dealt  in  silks,  and  did  not  know  its 
value,  but  had  bought  several  dresses,  probably  four  in  all,  and 
she  judged  by  that.  The  testimony  was  again  objected  to  by 
the  defendant,  on  the  ground  of  the  incompetency  of  the  witness. 
The  objection  was  ovciTuled,  defendant  excepting.  The  case 
was  here  closed,  and  judgment  was  given  in  favor  of  the  plaintiff 
for  the  amount  claimed." 

We  return  seemed  to  be  in  the  handwriting  of  the  defendant's 
attorney,  and  the  justice,  before  signing,  added  that  *•  This  return 
is  made  subject  to  legal  amendments." 

The  defendant  appealed,  and  in  the  notice  stated,^  as  the  only 
ground,  "  that  the  judgment  rendered  by  the  court  is  contrary 
to  the  clear  and  decided  weight  of  the  evidence  produced  on  the 
trial  of  this  action." 

P.  F,  Smiffi^  for  appellant,  upon  the  argument,  urged  as 
giounds  for  reversal,  1.  That  there  was  no  proof  of  demand  mado 
of  the  defendant  for  the  dress ;  2.  That  the  witness  had  no  know* 
ledge  of  its  value  {Ely  v.  O'Leanj,  2  E.  D.  Smith,  855) ;  8.  That 
the  dress  was  not  proven  to  have  been  in  the  defendant's  pos- 
session, nor  was  it  shown  to  have  been  kept  or  detained  by  her 
{Davidson  v.  Donadij  2  E.  D.  Smith,  121);  4.  The  judgment  is 
against  the  weight  of  evidence ;  6.  It  is  without  evidence  to  sup- 
port it  {Howard  v.  Brown,  2  E.  D.  Smith,  247). 

Burger  and  Housej  for  respondent  1.  No  objection  was  taken, 
on  the  trial,  to  the  insuiEciency  of  the  e/idence ;  2.  It  is  aj^a- 
lent  that  the  return  does  not  contain  all  the  evidence,  and  tho 
party  asking  for  reversal  should  be  required  to  furnish  a  oom-^ 
plete   return^  otherwise  the  judgment   should   be    affirmed* 
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Ofe^rfy  V.  Kelly,  2  Sandf.  687 ;  RtUhaw  v.  CoUe,  8  Code  Rep. 
184 ;  Elinek  v.  Defi/reestj  ibid.  185. 

Daly,  First  Judge. — The  complaint  in  this  action  was  for 
wrongfully  detaining  a  silk  dress  of  the  plaintiff,  of  the  value  of 
$45,  which  the  defendant  answered  by  a  general  denial.  Upon 
tbis  issue  tlie  parties  went  to  trial,  and  all  that  appears  by  the 
jeturn  is,  that  the  plaintiff  called  a  witness,  who  testified  that  she 
*had  seen  the  dress  upon  the  person  of  the  plaintiff,  that  she  had 
^bo^ght  several  dresses,  and  that  in  her  judgment  the  dress  Avas 
worth  $45.  Before  she  testified  to  the  value  of  the  dress,  the 
defendant  objected  to  her  competency  to  testify  upon  the  ques- 
^on  of  value,  which  objection  was  overruled  by  the  justice ;  and 
when  she  bad  finished  her  testimony,  the  defendant  furthelfibb- 
jected  to  its  sufficienc}'.  It  would  seem  that,  upon  this  evidence, 
which  merely  proved  the  plaintiff's  title  to  the  property  and  its 
▼alue,  the  plaintiff  had  judgment.  Upon  the  most  material 
point  in  the  case — the  possession  of  the  dress  by  the  defendant 
Imd  its  wrongful  detention — ^it  does  not  appear,  by  the  return, 
that  any  evidence  was  given.  This  was  put  in  issue  by  the 
pleadings ;  and  if  the  return  sets  forth  all  the  evidence,  then  it 
would  seem  that  neither  the  plaintiff  nor  the  justice  appear  to 
have  thought  it  of  any  consequence  to  have  evidence  upon  that 
pcint,  nor  docs  the  defendant  appear  to  have  thought  it  neces- 
sary to  draw  the  attention  of  the  court  to  the  vrtiut  of  any  evi- 
dence of  the  possession  and  wrongful  detention  of  the  property 
^y  the  defendant,  or  to  ask  the  justice  for  a  nonsuit,  or  to  dis- 
miss  the  complaint  upon  that  ground.  He  does  not  even  take  the 
objection  in  his  notice  of  appeal,  but  presents  it  now  for  the  first 
time.  His  notice  merely  specifies,  as  the  ground  of  appeal,  that 
the  judgment  is  contrary  to  the  clear  and  decided  weight  of  the 
evidence. 

We  have  held  that  the  appellant  must  specify  in  his  notice 
Ihe  grounds  of  his  appeal,  and  the  error  on  which  he  relies,  that 
his  adversary,  as  well  as  the  justice,  may  be  fairly  apprised  ef 
ihe  ground  that  is  to  be  taken  before  the  appellate  court  for  tL.t» 
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reversal  of  the  j  idgment  It  was  held,  in  Williams  v.Cunnin^ian^ 
(2  Sandf.  632)  under  a  provision  in  the  Code  of  1848,  §  303, 
which  required  the  grounds  upon  which  the  appeal  was  founded 
to  be  gtrited  in  the  affidavit,  "  that  tlie  appellant  must  put  hia 
finger  on  the  point  reh'ed  upon,  and  distinctly  inform  his  adver- 
sary on  what  grounds  he  alleges  that  there  is  error  in  the  judg- 
ment." Such  a  construction  was  then  less  necessary  than  now, 
as  the  appellant  was  then  required  to  serve  upon  the  respondent 
and  upon  the  justice  an  affuiavit  slating  the  substance  of  tho. 
testimony  and  proceedings  in  the  court  below,  for  Avhich,  by  tlie 
amended  Code  of  1862,  §  353,  a  notice,  **  staling  the  grounds  upoa 
which  the  appeal  is  founded,"  was  substituted,  so  that  all  that 
the  justice  now  has  to  guide  him,  in  making  his  return,  is  wha> 
is  fjffied  in  ihe  notice.  Wc  have,  therefore,  held  that  it  must 
Bpecify  with  reasonable  certainty  the  alleged  error  or  errors, 
whether  in  the  process,  the  pleadings,  tho  proceedings  at  the 
trial,  or  in  the  giving  of  judgment,  that  the  justice  may  omit  no- 
thing in  his  return  essential  or  necessary  to  bring  up  the  matter 
fiiirly  for  review,  or,  in  the  event  of  his  neglecting  to  do  so,  tha^ 
the  respondent  may  have  an  oi)porLunity,  before  the  appeal  is 
brought  to  a  hearing,  of  applying  to  the  court  for  an  order  that 
the  justice  return  specifically  in  respect  to  an}'  matter  which  may 
be  essential  to  a  full  and  fair  review  of  the  case.  We  havo 
consequently  refused  to  hear  specific  objections  and  summarily 
affirmed  judgments,  where  the  only  ground  stated  in  the  noticQ 
was,  that  the  judgment  was  against  both  law  and  evidence;  and 
in  other  cases  refused  to  reverse  for  errors  not  specifically  pointed 
out  in  the  notice  of  appeal.  The  same  view  of  the  i*equisites  of 
the  notice  of  appeal,  and  of  the  right  and  duty  of  the  court  to 
disregard  errors  not  specifically  pointed  out  in  it  as  grounds  of 
appeal;  has  also  been  taken  by  the  judges  of  the  seventh  district 
of  the  Supreme  Court,  in  the  decision  reudeicd  by  the  general 
tei-m  of  that  district,  in  JJerby  v.  Ilannin  (5  Abbott's  R.  150). 

The  ground  of  appeal  specified  in  the  present  case  is,  that  tiic^ 
judgment  '*is  contrary  to  the  clear  and  decided  weight  of  the^ 
evidence,"  which  is  a  ground  very  different  from  the  one  upon 
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wbich  we^re  now  asked  to  reverse  the  judgment.    Tlie  inquiry 
as  to  the  weight  of  evidence  is  one  that  arises  where  there  has 
been  conflicting  evidence  upon-a  disputed  and  controlling  point 
in  the  case;  and  the  objection,  that  the  verdict  or  judgment  is 
Against  the  weight  of  it,  presupposes  tbat,  if  the  testimony  upon 
one  side  is  weighed  against  the  testimony  upon  the  othor,  the  pre- 
ponderance against  the  finding  of  the  jury  or  judge  will  be  so 
great,  convincing,  or  overwhelming  as  to  warrant  the  conviction 
that  the  verdict  or  judgment  must  have  been  the  result  of  preju- 
dice, passion,  partiality,  or  coiTuption.    No  such  question  could 
arise  in  this  case,  for  there  was  no  contradiction  in  the  testimony 
Bubmitted  by  the  plaintiff,  and  the  defend.nnt  called  no  witnesses. 
The  ground  upon  which  the  appellant  founds  her  appeal  is,  that 
upon  the  most  material  issue  in  the  case — the  conversion  o^lie 
property  by  the  defendant — there  was  no  evidcnc3  at  all ;  and 
this  gn)und  is  not  specified  in  her  notice.     It  is  pot  that  the  tes- 
timony offered  by  the  plaintiff  in  support  of  her  case  was  out- 
weighed by  the  testimony  adduced  on  the  part  of  the  defendant, 
but  that  the  plaintiff,  upon  her  own  evidence,  failed  to  show  any 
cause  of  action  against  the  defendant.     A  verdict  or  judgment 
may  be  erroneous  for  want  of  evidence  to  support  it,  or  it  may 
be  against  evidence,  as  where  there  is  no  conflict  in  the  testimony 
as  t(J  the  facts,  and  the  conclusion  founded  upon  them  is  erro- 
aeous  in  law,  or  where  there  is  conflict  among  the  witnesses,  or 
in  the  testimony  offered,  the  finding  may,  as  above  stated,  be 
against  the  weight  of  evidence.     These  are  all-distinct  grounds 
of  error,  for  either  of  which  the  judgment  may  be  reversed,  and 
if  any  one  is  relied  upon,  it  must  be  stated  in  the  notice.of  apj)eal. 
To  give  notice,  therefore,  that  the  ground  of  appeal  is,  that  the 
judgment  is  contrary  to  the  weight  of  evidence,  when  the  error 
upon  which  the  appellant  means  to  rely  is,  that  the  plaintiff 
failed  prima  facie  U:>  establish  any  cause  of  action,  would  liave 
the  effect  to  mislead,  rather  than  to  apprise  the  respondent  and 
ihe  justice  of  the  real  ground  the  defendant  meant  to  take  before 
the  appellate  court  iyr  the  reversal  of  the  judgment. 
*   It  is  evident  that  it  was  not  thi*ough  ignorance  or  inability 
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that  the  defendant's  attorney  omitted  to  express  in  his  notice  the^ 
ground  upon  which  he  meant  to  rely.  With  commendable 
brevity  it  is  set  forth  in  his  written  points  in  a  single  sentence- 
that  it  did  not  appear  by  the  testimony  that  the  dress  was  in 
possession  of,  or  detained  by,  the  defendant;  and  if,  with  equal 
conciseness,  he  had  stated  this  objection  in  his  notice,  the  justice 
would  have  been  apprised  of  what  would  be  material  in  his 
return,  and  the  respondent  of  what  ho  would  be  required  to 
meet. 

For  all  that  we  know,  there  may  have  been  evidence  of  the 
detention  of  the  dress  by  the  defendant,  or  that  point  may  have 
been  conceded  or  admitted  by  the  parties  upon  the  trial.  It  is 
Bta^  in  the  respondent's  points  that  the  return  does  not  contaia 
all  The  evidence ;  and  it  is  a  matter  of  constant  experience  ia 
this  court,  that  justices  do  not  return  fully  the  evidence  given 
before  them,  and  that  their  returns,  in  the  great  majority  of  cs&es, 
are  very  defective.  It  has  been  especially  so  in  the  returns 
of  the  justice  by  whom  this  return  is  made.  He  states  in  his 
return  the  objection  made  by  the  defendant  to  the  sufficiency  of 
Lucy  Moore  as  a  competent  witness,  to  show  the  value  of  the 
dre>s,  after  her  preliminary  examination,  as  to  her  general  know- 
ledge of  the  value  of  such  articles ;  and  the  further  objection  at 
the  close  of  the  testimony,  that  the  plain tiflF  had  not  proved  tlio 
value  of  the  dress.  He  may  have  supposed,  from  this  notice, 
that  that  was  the  only  question  that  was  to  come  under  review^ 
as  the  only  objection  made  in  the  court  below,  to  the  plaintiflF*8 
right  to  recover,  was  the  want  of  sufficront  proof  of  value;  and 
that,  whcfl  he  had  given  the  whole  of  the  testimony  upon  that 
point,  he  had  returned  all  that  was  material. 

It  would  seem  very  strange  that  the  plaintiff  should  give  njo 
evidence  of  the  conversion  of  the  dress  by  the  defendant,  which 
was  the  most  essential  part  of  her  case  ;  that  the  justice  should 
give  judgment  without  requiring  it,  and  that  the  defendant 
should  raise  no  objection  to  the  want  of  such  proof.  In  Ford  v. 
Moore  (20  Wend.  210),  the  court  refused  to  set  aside  a  verdict 
for  the  want  of  sufficient  proof  of  a  fact,  which  it  was  incumbent 
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for  the  plaintiff  to  show,  when  the  cause  appeared  to  have  been 
tried  upon  the  assumption  of  the  existence  of  the  fact ;  and  it 
has  been  repeatedly  held  that  a  judgment  will  not  be  reversed 
for  a  defect  of  proof,  when,  if  the  objection  had  been  taken  at 
the  trial,  it  could  or  might  have  been  obviated.  Doane  v.  Eddy^ 
16  Wend.  521 ;  Lawrence  v.  Barlcer,  5  ibid.  301 ;  Safford  v.  Sle^ 
vens,  2  ibid.  158;  Henry  y.  Cuyler,  17  Johns.  478;  Oelsion  v. 
Boyt,  18  ibid.  576;  Elsey  v.  Melcalf,  1  Denio,  823;  LuckeyY. 
Frantzee,  1  E.  D.  Smith,  47;  Heimy.  Wolf^  ibid.  71;  Stern  v. 
Drinker,  2  ibid.  401. 

We  might  be  justified  in  saying,  that  it  would  seem  by  thief 
tetum,  as  in  Ford  v.  Moore,  supra,  that  the  cause  was  tried  upon 
the  assumption  of  the  detention  of  the  dress  by  the  defenda«^or 
that,  if  the  objection  had  been  taken  at  the  trial,  it  might  nave 
been  obviated ;  but  it  is  sufficient  to  rest  our  decision  upon  the 
ground  that  the  appellant  has  not  specified,  in  her  notice  of  ap- 
peal, the  error  for  which  she  asks  us  to  reverse  the  judgment; 
and  the  way  in  which  this  return  is  made  up  by  the  justice  shows 
the  propriety  of  requiring  a  strict  compliance  with  the  provisions 
of  the  Code  in  all  cases-,  and  of  refusing  to  hear  any  objection  to 
a  judgment  which  is  not  clearly  indicated  in  the  notice  of  appeal. 

Judf^ment  affirmed. 


William:  P.  Davis  v.  The  New  York  and  Erie  Railroad 

CoMrANY. 

Upon  appeal  from  a  district  court,  the  appellant  is  limited  to  Ihe  grounds  of  appeal 
stated  in  his  notice.    Where  none  are  slated,  tlie  judgment  will  be  nffiimed. 

JlseemSj  iliat  where  a  horsv  dies  through  the  neglect  of  a  common  cnrrier,  to  whom 
ho  has  been  delivered  for  transportation,  the  damages  for  such  neglect  consist  of 
the  valuo  of  the  horso  at  the  place  of  delivery,  at  iho  timo  he  should  have  been 
deUvered. 

Appeal  by  plaintiff  from  a  judgment  of  the  First  DiBtrict 
Court.    The  facts  are  fully  stated  in  the  opinion  of  the  court. 


644  COURT  OF  COMMON  PLEAS. 

Hope  v.  Bogart 
i?.  A,  WaHcinson^  for  the  appellant. 

Eaton  and  Davis,  for  the  respondcnta 

Hilton,  J. — In  December,  1855,  the  plaintiff  delivered  to  the 
deft;ndantp,  at  Bergen,  New  Jersey,  six  horses,  to  be  transported 
on  the  defendants'  railroad  to  Aldcn,  New  York.  Only  five 
horses  were  delivered,  the  other  having  died  in  the  car,  and 
while  iu  course  of  transportation.  Tiie  plaintiff  claims  thr.t 
the  death  resulted  from  the  negligence  of  the  defendants,  and 
this  action  is  brought  to  recover  damages  for  tiiis  neglec^ 
which  would  consist  of  tlie  value  of  the  horse  at  the  pLicc 
of  jtelivery,  and  at  the  time  he  should  have  been  delivered. 
2  iTirsons  on  Contracts,  468 ;  Sedgwick  on  Meas.  of  Damages^  / 
855;    Mibert  v.  K  Y.  &  Erie  li.  11.  Co.,  19  Barb.  36. 

The  justice,  after  hearing  the  evidence  on  the  part  of  the  phiia 
lift*  dismissed  the  comnlaint,  and  gave  as  a  reason  that  no  fsicts 
weix)  proved  sufficieut  to  enable  him  to  ascertain  the  amount  of 
damage. 

The  notice  of  appeal,  on  the  part  of  the  plaintiff,  and  which 
accompanies  the  return,  docs  not  state  any  ground  upon  which 
the  append  is  founded.  Code,  §  353.  We  have  repeatedly  held 
that,  in  reviewing  upon  appeal  the  proceedings  of  a  justice,  the 
appellant  is  limited  to  the  grounds  of  appeal  stated  in  ihe  notica 
Lee  V.  SchmvM,  anie^  p.  537. 

In  this  case,  none  being  stated,  the  judgment  is  affirmed. 


Thomas  Hope  and  others  v.  JonN  11.  Bogart. 

No  acknowledgment  or  promiao  is  sufficient  evidenco  of  a  new  or  continuing  coo- 
tract,  to  take  n  case  out  of  ttie  operation  of  the  statute  of  limitatbiia,  \ 
taiued  in  some  writing  signed  by  the  parly  to  be  charged  thereby. 
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The  effeot  of  the  enactment  of  the  provision  in  the  Code  of  1849,  requiring  such 
promise  to  bo  in  writing,  is  to  establish  a  new  rule  of  evidence  for  all  cases, 
where  the  action  is  brought  after  the  period  limited  by  statute. 

Appeal  from  a  judgment  of  the  Sixth  District  Court  The 
facts  are  fully  stated  in  the  opinion  of  the  court. 

J,  B.  Staples,  for  the  appellant 
G.  L.  Walker,  for  the  respondents. 

Hilton,  J. — ^The  plaintiflfs  brought  this  action  upon  an  ac- 
count for  goods  sold  and  delivered  by  them  to  the  defendant, 
between  January  5th  and  October  9th,  1850.  The  defen^  iu- 
terpoeed  was,  that  the  cause  of  action  had  not  accrued  av^any 
time  within  six  years  previous  to  July  9th,  1857,  the  day  tliis 
suit  was  commenced.  Upon  the  trial,  the  plaintiflFs  proved  a 
parol  promise  made  by  the  defendant  in  1853,  to  pay  the  account 
then  rendered.  The  defendant  not  only  objected  to  this  proof 
being  admitted,  but  also  moved  to  dismiss  the  complaint,  upon 
the  ground  that  the  statute  of  limitations  had  taken  effect  upon 
the  claim  before  the  suit  was  brought,  and  that  no  verbal  promise 
cotdd  continue  or  revive  the  debt  The  evidence  was  admitted, 
the  motion  denied,  and  judgment  rendered  in  favor  of  the  plain- 
tifis.    The  defendant  appeals. 

By  the  statutes  in  force  at  the  time  this  debt  was  created,  an 
action  for  its  recovery  could  only  be  commenced  within  six 
years  after  the  cause  of  action  accrued :  and  no  acknowledgment 
or  pi-omise  could  be  sufficient  evidence  of  a  new  or  continuing 
contract,  to  take  the  case  out  of  the  operation  of  this  provision, 
unless  the  same  was  contained  in  some  writing  sign^  by  the 
party  to  be  charged  thereby.     Code  of  1849,  §§  74,  91,  110. 

The  obvious  intention  of  this  enactment  was,  to  require  that 
every  such  promise  or  acknowledgment  thereafter  made,  to  be 
valid,  should  be  in  "  writing,  and  signed  by  the  party  to  be 
charged  thereby."  A  new  rule  of  evidence  is  thus  established 
for  all   cases,  where  the  action   is  brought  aftor  the  period 
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thus    limited.      Essehiyn    v.    Weeks,    2  Keraan,  686 ;    Wads- 
toorih  V.  Thomas,  7  Barb.  445.     These  provisions  of  law  are  still 
in  force,  and  the  evidence  admitted  was  clearly  insufficient  to  1 
charge  the  defendant  with  a  demand  barred  bj  statute. 
Judgment  reversed. 


/ 


Andrew  Kennedy  v.  Joseph  Shilton. 

Ln  order  of  reference  is  not  appealable  when  made  in  a  case  which  the  court  is 
authorized  to  refer,  and  when  it  rests  in  the  discretion  of  the  court  to  grant  or 
'ikiihold  the  reference. 

\a  an  action  to  dissolve  a  partnership,  and  procure  an  accounting  between  the  part- 
ners, an  averment  in  the  answer,  that  on  a  specified  day  the  aoooants  were  set- 
tled and  adjusted  between  the  partners,  and  they  had  not  taken  any  new  contracts 
since,  does  not  raise  an  issue  which  makes  it  improper  to  send  the  cause  to  a 
referee.  Conceding  the  allegation  to  be  true,  as  the  partnership  did  not  then 
terminate,  the  plaintiff  is  entitled  to  an  accounting  from  the  time  specified. 

Appeal  by  defendant  from  an  order  of  reference.  The  fiacts 
are  stated  in  the  opinion  of  the  court. 

Knox  &  Mason,  for  the  appellant. 

I.  The  action  is  not  referable,  under  the  Code,  without  the 
consent  of  parties.  Code,  §  271.  '  1.  The  trial  of  the  issues  of 
£ict,  in  this  action,  does  not  require  the  examination  of  a  long  ac* 
count  on  either  side. 

The  only  issues  of  fact  (in  addition  to  those  on  the  decision  of 
which  depends  the  question  whether  or  not  the  plaintiff  is  enti- 
tled to  an  injunction  and  receiver)  are  : 

a.  Whether  they  were  general  copartners  in  trade  ? 

b.  Whether  property  was  bought  in  the  individual  name  of 
the  defendant,  with  funds  of  the  firm  ? 

c.  Whether  the  books  were  kept  by  the  defendant  ? 

d.  Whether  the  copartnership  profits  amounted  to  $30,000  ? 

e.  Whether  the  plaintiff  advanced  $7,000? 
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/  Wheflier  the  defendant  has  refused  to  allqw  the  plaintiff  to 
e'sanaine  the  books?  Of  these,  the  4th  and  5th  issues  are  'met 
by  the  allegations  of  the  answer  of  a  settlement  of  the  account. 
That  issue  must  be  tried  before  it  can  be  determined  whether 
the  account  is  to  be  taken.  Gfraham  v.  Golding,  7  How.  P.  E. 
260 ;  Keeler  v.  Poughkeepsie  PlanJcroad  Co.,  10  ibid.  11.  2.  The 
taking  and  stating  of  an  account  is  not  necessary  for  the  infor- 
.  mation  of  the  court  before  judgment  Code,  §  271,  subd.  2. 
3.  It  may  become  nepessary,  after  judgment,  for  the  purpose  of 
carrying  it  into  effect ;  this  necessarily  involves  the  judgment  of 
the  court  upon  the  issues  before  the  a^ccount  is  taken. 

n.  The  notice  of  motion,  in"  this  cause,  was  for  a  reference 
of  the  cause,  to  "hear,  try  and  decide  the  same."  The  JMrdpr 
was,  that  "  the  issues  be  referred,  to  hear,  try  and  decicfe  the 
same."  Those  issues  involve  the  questions  stated  under  the  1st 
point,  and  also  whether  the  defendant,  on  a  final  hearing,  should 
be  enjoined  from  disposing  of  property  standing  in  his  individual 
name ;  and  also  the  question  whether,  on  a  final  judgment,  the 
.  receiver  should  dispose  of  the  property.  Such  issues  clearly  are 
not  referable  under  the  Code,  excepting  by  consent.  It  is  not 
a  reference  to  take  and  state  an  account 

IIL  The  question  of  an  accounting  and  the  form  and  man- 
ner of  an  account,  if  allowed,  depend  entirely  upon  the  judg 
ment  of  the  court  on  the  issues  as  framed.  These  issues,  which 
are  to  be  first  determined  by  the  court^  are  the  issues  refei:red 
to  the  referee.  The  regular  and  proper  order  of  the  case  is  re- 
versed. The  taking  pf  the. account  is  not  so  necessarily  con- 
nected with  the  trial  of  the  issues  as  to  bripg  this  case  within 
the  class  referred  to  in  ifiller  v.  Kennedy,  11  IIow.  173. 

IV.  If  the  referee  proceeds  to  try  the  issues  as  directed  by 
the  order,  and  nothing  else,  and  he  can  do  nothing  else  under 
the  terms  of  the  order,  the  case  is  taken  out  of  all  pf  the  several 
classes  in  which  the  court  has  power  to  order  a  reference  with- 
out consent. 

V.  The  only  proper  form  of  an  order  of  reference  (if  such 
an  order  could  be  made  at  all)  would  be,  to  try  the  issues  first. 
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and,  if  the  defendant  was  liable  to  account,  then  to  take  an 
account,  Pahier  v.  Palmer^  18  How.  P.  R  865 ;  Vanzani  v. 
Cobb,  10  ibid.  349. 

YI.  But  the  defendant  contends  that  the  mere  possibility  of 
an  account  being  necessary,  under  a  certain  state  of  facts,  will 
not  carry  the  whole  case  to  a  reference.  This  is  one  of  the  cases 
provided  for  by  subdivision  2  of  Code,  section  271,  which  makes 
a  reference  proper  after  judgment  for  the  purpose  of  carrying  it 
into  eflEect.     Graham  v.  Goldtng,  7  How.  P.  R.  2d0. 

Barker  and  Whitehead,  for  the  respondent 

1.  No  appeal  lies  from  an  order  granting  a  reference.  Cfray 
V.  tfec,  1  Code  Rep.  N.  S.  384;  Bryayi  v.  Brennan,  7  How.  Pr. 
R.  869 ;  Dean  v.  Empire  Mu.  Inf,  Co.  9  ibid.  69.  2.  An  order 
of  reference  affects  no  substantial  right.  A  substantial  right  is 
a  fixed,  determined  right,  independent  of  the  discretion  of  the 
court  An  order  of  reference  is  a  mere  matter  of  practice,  within 
the  discretion  of  the  court.  Tollman  v.  Hinman,  10  Pr.  Rep.  90. 
8.  This  is  a  proper  order  within  the  jurisdiction  of  the  court,  and 
properly  made.  Code  of  1855,  §  271,  sub.  1.  It  appears  by  the 
pleadings  that  the  trial  will  require  the  examination  of  a  long 
account  4.  The  account  is  the  only  thing  to  be  taken,  the 
partnership  being  admitted.  6«  The  allegations  of  investment 
of  joint  funds  in  real  estate  are  made  merely  for  purpose  of  in- 
junction. 6.  An  issue  which  involves  a  long  account  maybe 
referred,  notwithstanding  the  action  is  founded  on  fraud.  Sheh 
don  V.  Wood,  1  Code  Rep.  N.  S.  118,  per  Mason,  J.;  see  Gra- 
ham V.  Golding,  7  Pr.  R  260. 

Hilton,  J.— In  March,  1850,  as  appears  by  the  complaint, 
the  plaintiff  and  defendant  became  general  partners  in  contract- 
ing as  masons  and  builders,  and  which  partnership  the  plaintiff 
now  asks  to  have  dissolved  for  reasons  stated,  and  that  an  ac- 
counting si  mil  be  had  and  taken  of  the  joint  affairs  and  business, 
under  the  direction  of  the  court  The  defendant  having  an- 
swered, the  court,  at  special  term,  ordered  that  the  issues  in  the 
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action  be  referred  to  a  referee,  to  hear  and  determine  the  same. 
From  this  order  the  defendant  appeals,  and  insists,  that  because 
in  his  answer  he  alleges,  "  that  at  or  about  the  first  day  of  Janu- 
ary, 1852,  the  copartnership  accounts  of  Kennedy  &  Shilton,  as 
between  the  two  partners,  were  adjusted  and  settled,  and  since 
that  they  have  not  taken  any  new  contracts,'*  the  issue  thus 
presented  must  be  first  tried  and  determined  before  an  account- 
ing can  be  ordered,  or  a  reference  had  for  the  purpose  of  taking 
the  account  between  the  partners. 

This,  however,  is  a  mistaken  view  of  the  effect  of  such  aii 
averment,  because,  conceding  the  fact  to  be  as  alleged,  still  the 
plaintiff  would  be  entitled  to  have  an  accounting  ordered  from 
the  time  the  accounts  were  so  settled  and  adjusted. 

The  case  is  clearly  one  which  the  court,  at  special  terd^as 
authorized  to  refer ;  and  it  rested  in  the  discretion  of  the  court 
to  grant  or  withhold  the  reference.  Code,  §  271.  Such  an 
order  does  not  involve  the  merits  of  the  action,  nor  affect  a  sub- 
stantial right,  and  there  is  no  authority  for  its  review  upon  appeal, 
when  it  is  made  in  a  case  like  the  present  C!ode,  §  849 ;  Dean 
V.  Empire  State  Mutual  Ins.  Co.,  9  How.  Prac.  R  69 ;  Bryan  v. 
Brennan,  7  ibid.  359 ;  Tallman  v.  Hinman,  10  ibid.  89. 

Appeal^lismissed. 


Solomon  M.  Baker  v.  Philip  Nussbaum. 

In  an  action  upon  a  draft,  or  cheek,  for  $3,768,  the  defendant,  in  hia  answer, 
alleged  that  the  check  was  given  in  pajmeiit  of  certain  property  porchaaed  by 
him  from  the  plaintiff,  and  warranlcd  by  the  latter  to  be  of  a  certain  quality ; 
nvcrrcd  a  breach  of  the  warranty,  and  claimed  to  recoup  $500  damages  therefor. 

Held — a  proper  case  for  an  order,  under  §  244  of  the  Code,  directing  the  defendant 
to  satisfy  part  of  plaintifTs  claim  admitted  to  be  due. 

Ealo  35  of  the  court,  allowmjy:  twenty  days  for  tlie  payment  of  costs,  or  the  per- 
formaucc  of  any  comiiticn  imposed  by  an  order,  has  no  application  to  such  au 
order,  which  may  be  enforced  cither  as  a  judgment  or  as  a  uroviaional  remedy. 
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Appeal  from  an  order  at  special  term,  directing  the  satiafae* 
tion  of  part  of  plaintififs  claim.  The  action  waa  upon  a  draft  or 
check  for  $8,768.  The  answer  averred  that  the  check  was  given 
in  payment  for  certain  hogs,  which  were  wairanted  to  be  of  good 
quality ;  that  they  were  in  reality  of  less  value  than  represented, 
and  claimed  to  recoup  as  set-off  S5CM)  damages  for  the  breach  of 
warranty.  The  plaintiff  moved,  at  special  term,  under  §  244  of 
the  CJode,  for  an  order  requiring  the  defendant  to  satisfy  the 
claim  of  the  plaintiff  to  the  extent  of  $8,268.75,  anfd  interest 
The  motion  was  granted,  and  the  defendant  appealed. 

2>.  P.  Wheden,  for  the  appellant 

nt  and  Stanley^  for  the  respondent 

Bradt,  J. — The  order  appealed  from  was  properly  made. 
The. defendant  admitted,  by  his  answer,  that  the  sum  directed  to 
be  paid  by  the  order  was  due  td  the  plaintiff  No  other  oon- 
Btruction  can  properly  be  given  to  the  answer.  The  35di  rule 
of  the  court,  relied  oh  by  the  defendant,  has  no  application  to 
such  orders.  They  may  be  enforced  as  a  judgment  or  pirovi* 
sional  remedy.     §  244 

Order  appealed  from  affirmed,  with  costs. 


William  H.  Mbbritt  v.  Martin  Thompson. 

Bail  are  entitled  to  be  discharged  upon  the  death  of  thear  princtpalf  and  thejr  hare, 
themselyes,  an  uudoobted  right  to  make  the  motion  for  such  discharge. 

Ifhere  is  no  arbitrary  or  positive  rule  in  respect  to  the  time  when  the  presumption 
of  death  may  be  drawn  from  the  continued  absence  of  a  person.  It  is  not  ncoos> 
aary  that  seren  years  or  any  spedflc  period  should  elapse,  to  lay  the  foundation 
for  such  presumption,  but  it  may  be  drawn  whenever  the  facts  of  the  case  will 
warrant  it 

If  the  party,  whose  death  is  in  question,  went  to  sea,  and  nothing  has  been  heard 
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of  the  Teasel  in  wfaieh  he  left,  or  of.  tboee  who  went  in  bei,  the  presumptim^^ 

after  A  sufficient  length  of  time  has  expired,  will  be  that  the.  vessel  was  lost,  and 

that  all  on  board  of  her  perished. 
What  s  a  sufficient  length  of  time  to  create  such  a  presumption  considered,  and  tbo 

cases  upon  the  question  collated  and  examined. 
T.  having  departed  upon  a  voyage,  the  ordinary  limit  of  which  w««  four  moDthSr, 

and  seventeen  months  having  expired,  and  nothing  having  been  heard  of  the . 

vessel  in  which  he  sailed,  or  of  those  who  were  in  her,  and  the  period  of  time 

being  much  more  than  sufficient  to  have  heard  from  all  the  commercial  ports  of 

the  world — 
BM^  that  it  must  be  presuoied  that  the  vessel  was  lost,  and  that  those  on  board  of 

her,  including  T.,  had  perishod ;  and  therefore  his  bail  were  entitled  to  be  die?. 

charged. 
The  presumption  of  death  in  such  a  case  does  not.  rest  upon  the  fact  that  the  party. 

has  been  absent  and  unheard  of  for  such  length  of  time  alone,  but  upon  the» 

weightier  circumstanoe  that  the  vessel  has  not  been  heard  from. 
The  question  in  such  a  case  is  not,  whether  jt  is  not  possible  that  the  party  m§  he . 

aUve,  but  whether  these  circumstances  do  not  present  so  strong  a  probability  of 

his  death  that  a  oourt  of  justice  should  act  thereon.    Presumptions  founded  in  a 

reasonable  probability  must  prevail  against  mere  possibilities.    Otherwise  the 

conclusion  could  never  be  arrived  at,  that  a  man  was  dead  until  the  natural 

limit  of  human  life  had  been  jeached. 
Fdqnal  and  preliminary  objections,  not  involving  the  merits  of  amotion^  will  not  b9. 

considered  upon  appeal,  unless  it  affirmatively  appears  that  they  were  taken  and 

overruled,  when  the  motion  was  brought  on  for  a  hearing. 

Appeal  from  an  order  at  special  term,  discharging  the  de- 
fendant's bail.  This  was  an  application  by  the  defendant's  bail 
for  their  discharge,  upon  the  ground  that  the  defendant  was  dead. 
It  was  shown  by  an  affidavit,  which  was  not  controverted,  that  ^• 
the  defendant  was  master  of  the  ship  Helena.  That  he  sailed 
with  that  vessel  ftx>m  this  port  in  November,  1854^  on  a  voyage 
to  Melbourne,  Australia.  That^  after  arriving  at  Melbourne,  he 
sailed  from  that  port  to  various  ports  in  the  Chinese  seas,  andi 
was,  in  the  summer  of  1856^  at  Hong  Kong,  in  China.  That  a. . 
letter  was  received  from  him  at  that  place,  dated  June  7,  1856i, 
announcing  his  intention  to  go  from  there  to  Amoy  and  Swatao 
to  load  with  Chinese  emigrants  for  Havana.  That  intelligence 
was  received  through  the  newspapers,  announcing  the  sailing  of 
the  Helena  from  Swatao  for  Havana  on  the  27th  of  Aug.,  1856, 
but^  that  from  that  time  to  the  present,  a  period  of  seventeea- 
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months,  nothing  has  been  heard  from  the  yesael  or  of  the  de- 
fendant. That  the  letter  written  by  the  defendant  from  Hong 
Kong  is  the  last  intelligence  received  of  him  by  his  friends  and 
acquaintances,  and  the  account  in  the  newspapers,  of  the  sailing 
of  the  vessel  from  Swatao  for  Havana,  the  last  information 
received  of  her.  That  the  ordinary  length  of  passage  for  a  ves- 
sel, of  the  class  of  the  Helena,  from  Swatao  to  Havana,  is  about ' 
four  months,  and  that  the  seventeen  months  that  have  elapsed 
is  more  than  double  the  time  necessary  to  hear  at  this  port  from 
every  port  in  the  known  world.  That  during  that  time  intelli- 
gence has  been  received  many  times  from  all  ^the  commercial 
ports  of  the  world,  but  no  tidings  have  been  received  of  the  vessel, 
of  t^defendant,  or  of  any  one  on  board  of  her.  That  letters  of 
admmstration  of  the  estate  of  the  defendant  have  been  granted  to 
his  wife  and  presumed  widow,  and  to  which  is  added  the  belief 
of  the  party  deposing  to  these  facts,  that  the  defendant  is  dead. 

F.  H,  DyJcers^  on  the  aflSdavit,  moved  that  the  bail  be  dis- 
charged, and  an  exoneratur  entered  upon  the  bail  piece ;  which 
motion  was  granted  by  the  judge  holding  the  special  term,  and 
an  order  entered  accordingly. 

From  the  order  the  plaintiff  appealed. 

C.  A.  BapaUo^  for  the  appellant. 
F.  H.  Dykera,  for  the  respondent 

Daly,  First  Judge. — There  is  nothing  in  the  notice  of  mo- 
tion showing  that  the  application  was  made  by  the  defendant 
through  his  attorney,  and  unless  that  fact  appears  upon  the  fioe 
of  the  papers,  we  will  assume,  upon  the  appeal,  that  it  was  made 
by  the  bail  or  on  their  behalf,  they  having,  undoubtedly,  the 
right  to  make  it 

The  objection,  that  the  affidavit  does  not  state  what  the  bail 
bond  or  undertaking  was,  nor  who  were  bail,  is  a  mere  formal 
and  preliminary  objection,  not  involving  the  me  its  of  the  mo 
tion,  and  we  must  be  satisfied  that  that  objection  was  taken  below 
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when  the  motion  was  brought  on  for  a  hearing,  or  we  will  not| 
upon  appeal,  reverse  the  order  for  that  reason.  We  will  assume 
that,  if  the  objection  had  then  been  made,  the  defect,  if  it  be  one, 
would  have  been  instantly  remedied. 

If  the  principal  is  dead,  the  bail  are  entitled  to  be  discharged. 
This  is  expressly  provided  for  by  the  Code,  §  191,  and  was 
always  the  law.  Rawlinson  v.  QunsioUj  6  T.  R.  284 ;  M.  Jones, 
186;  2  Oromp.  Pr.  88;  2  SelL  55 ;  Petersdorf  on  Bail,  389. 

There  is  no  arbitrary  or  positive  rule  in  respect  to  the  time 
when  the  presumption  of  death  may  be  drawn.  It  is  said  that 
if  a  person  goes  abroad,  and  is  not  heard  from  for  seven  years, 
he  is  presumed  to  be  dead,  but  this  limitation  is  merely  adopted 
by  analogy  from  the  statutes  of  1  Jac.  I,  c.  11,  §  2,  and  19  jOar. 
II,  c.  6,  §  2,  the  former  of  which  exempted  a  party  maiC^ing 
from  the  penalties  of  bigamy,  where  the  husband  or  wife  had 
been  absent  for  seven  years  without  being  heard  from,  and  the 
latter  of  which,  in  respect  to  the  lives  of  persons,  in  leases,  de- 
clared that  if  absent  for  more  than  seven  years  they  should  be 
deemed  naturally  dead.  But  it  is  not  necessary  that  seven 
years,  or  any  specific  period,  should  elapse  to  lay  the  foundation 
for  the  presumption  of  death,  but  it  may  be  drawn  whenever  the 
fiicts  of  the  case  will  warrant  it.  Hoitseman  v.  Thornton^  1  Holt 
K  P.  C.  242 ;  The  Kivg  v.  The  InhabUants  of  ffarbome,  2  A.  & 
B.  540 ;  1  Park  on  Insurance,  105,  106 ;  Best  on  Presumptions, 
59, 191,  288. 

If  the  party  whose  death  is  in  question  went  to  sea,  and  no- 
thing has  been  heard  of  the  vessel  in  which  he  left  or  of  those 
who  went  in  her,  the  presumption,  after  a  sufficient  length  of 
time  has  ensued,  will  be  that  the  vessel  was  lost,  and  that  all  on 
board  of  her  perished.  Oreen  v.  Brown,  2  Strange,  1199  ;  ICos- 
ter  V.  Innes,  Ry.  &  Mo.  831 ;  1  Park  on  Insurance,  105, 106, 107 ; 
Best  on  Presumptions,  238.  The  length  of  time  that  must  elapse 
to  create  such  a  presumption  will  depend  upon  the  nature  of  the 
voyage  and  of  the  navigation,  and  a  court  or  a  jury  will  be 
guided  by  the  circumstances  that  are  laid  before  them,  in  deter- 
mining whether  such  a  presumption  is  warrantable  or  not.    In 
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Hinueman  Y.Thomton^  supra,  the  veasel  left  Hayaaa  on  a  voyage 
for  Antwerp,  and  not  baying  been  beard  of  for  nine  months,  the 
court  held  tbat  it  was  to  be  presumed  that  she  was  lost  In: 
WaUon  V.  King  (1  Starkie,  121),  one  Maxwell  sailed  from  Ja- 
maica on  the  Ist  of  March,  1814,  in  a  vessel  that  formed  one  of 
a  convoy.  On  the  9th  of  that  month  the  vessel  parted  from  the 
convoy  in  thick  weather,  after  which,  on  the  20th,  there  was  a 
heavy  gale.  On  the  trial,  which  appears  to  have  been  about  a 
year  afterwards,  the  vessel  had  not  been  heard  o^  and  the  point 
in  the  case  being  whether  a  power  of  attorney,  by  virtue  of  which 
property  of  Maxwell  had  been<x>nveyed  to  the  defendant  on  the 
8th  June,  1814,  about  three  months  after  the  sailing  of  the  ves- 
sel, was  to  be  deemed  revoked,  upon  the  assumption  that  Max- 
vrell^as  then  dead,  Lord  Ellenborough  instructed  the  jury 
that  it  might  be  assumed  tbat  Maxwell  was  dead,  but  that  it  was 
f(Hr  their  consideration  whether  he  was  dead  on  the  8th  of  June, 
1814^  and  the  jury  found  for  the  plaintiff  assuming  that  Max- 
well was  dead  on  that  day ;  and  in  Tvoemhw  v.  Oamn  (2.Camp# 
86),  the  vessel  sailed  from  Liverpool  for  Miremachi  in  April, 
1607,  and  at  the  time  of  the  trial,  which  was  about  two  years 
afterwards,  had  not  been  heard  o£  As  in  the  preceding  case, 
Chief  Justice  Msmsfield  left  it  to  the  jury  to  say  whether  the  vea- 
Hel  was  lost,  and  the  jury  found  that  it  wa& 

In  the  case  before  us,  neither  the  defendant  nor  the  vessel  in. 
which  it  is  to  be  assumed  that  he  sailed  from  Swatao,  in  China, 
upon  a  voyage  to  the  Havana^  has  been  heard  of  for  a  period  of 
seventeen  months.  The  usual  length  of  such  a  voyage  is  four 
movths.  It  was  shown,  by  the  a£Bidavit,  that  during  this  long 
interval  of  time,,  intelligence  has  reached  this  city  from  every 
port  of  the  commercial  world,  but  no  tidings  have  been  received 
of  the  defendant  or  of  the  vessel.  It  is  stated,  further,  that  more 
than  double  the  time  necessary  has  elapsed  to  hear  fix»m  every 
port  of  the  world.  This  case  is  quite  as  strong  as  the  cases 
above  referred  to,  and  I  think  the  judge  below  was  justified  in 
assuming  that  the  defendant  was  dead.  The  presumption  of  his 
death  does  not  rest  upon  the  fact  that  he  had  not  been  heard  of 
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for  sevBiiteen  nlontbs,  but  upon  ike  weigbtier  circumstance  that 
tbe  veB»»l  has  net  been  heard  of.  BSng  r.  Paddoek,  18  John.  148. 
It  has  been  suggested  that  she  may  hare  been  lost  or  destroyed 
by  pirate  and  the  defendant  have  survived ;  that,  considering 
th^  dangerous  DAture  of  the  navigation  in  which  he  was  engaged, 
and  the  charactetof  the  islands  of  the  Pacrifie  where  he  may  have 
landed,  it  is  not-  unreasonable  to  suppose  that  he  may  still  be 
living. 

The  supposition  that  a  man  maybe  living  is  not  unreason- 
able, where  nothing  is  known  to  the  contrary,  untQ  the  natu- 
ral limit  of  human  life  has  been  passed.  It  is  possible  that 
the  defendant  may  be  alive,  but  that  would  be  possible  fifty 
years  hence.  The  question  is  not  whether  it  is  possible  that  he 
maiy  be  alive,  but  whether  the  circumstances  of  this  case  w  not 
warraht  that  strong  probability  of  his  death  upon  which  a  court 
of  justice  should  act  Forty  years  after  the  belief  had  become 
universal  in  Europe  that  the  vessels  of  La  Perouse  and  all  on 
board  of  them 'had  perished,  discoveries  were  made  rendering  it 
highly  probable  that  he  and  some  of  his  companions  had  sur- 
vived, and  had  lived  for  many  years  on  one  of  the  islands  form- 
ing part  of  the  great  group  through  which  the  vessel  of  the 
defendant  must  have  passed,  in  the  successful  prosecution  of  her 
voyage.  The  suggestion,  that  La- Perouse  might  still  be  living, 
w«^uld  have  availed  little  in  a  French  court,  against  the  claim  oi 
his  heirs  to  inherit  It  would  be  presumed  that  he  was  dead,  for 
courts  of  justice  do  not  allow  the  consideration  of  possibilities  to 
outweigh  a  case  of  strong  probability,  but  adopt  and  act  upon 
those  presumptions  which  seem  most  in  accordance  with  the 
ordinary  and  usual  course  of  events.  Presumption,  founded  in 
a  reasonalde  probability,  must  prevail  against  mere  possibili- 
ties,  for,  were  it  otherwise,  the  conclusion  could  never  be  arrived 
att  that  a'  man  was  dead,  until  the  natural  limit  of  human  life  had 
been  reached.  Suggestions,  quite  as  well  entitled  to  considera- 
tion as  those  now  presented  to  the  court,  were  offered  in  the 
cases  of  Twemlonf  v.  Oswin  and  Oreen  v.  Brown,  abotve  referred  to, 
but  they  were  not  allowed  to  prevail  against  the  presumption 
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which  was  deemed  the  proper  and  reasonable  one  under  the 
circumstances.  Seventeen  months  having  gone  by  sinoe  the 
defendant  may  be  assumed  to  have  departed  upon  a  voyage,  the 
ordinary  limit  of  which  is  four  months,  and  nothing  having  been 
since  heard  of  the  vessel  or  of  those  who  were  in  her,  the  pre- 
sumption must  be  that  she  is  lost,  and  that  the  defendant  and 
those  on  board  have  perished.  A  greater  length  of  time  would 
strengthen  the  probability,  but  sufficisnt  has  elapsed  to  warrant 
the  court  in  adopting  and  acting  upon  that  presumption. 
The  order  appealed  from  is  affirmed. 

NOTK — This  case  was  decidcKl  at  general  term,  April  3d,  1858,  and  the  Stbcf 
April  the  following  parag^{Ai  appeared  in  the  New  York  Daily  Tribune: 

'*  A  Lost  Gaptaik  Foukb. — ^The  New  York  correspondent  of  The  Bostom  Jooi^ 
oal  Bt3ppi  that,  some  three  years  ago,  the  report  reached  New  York  that  the  ship 
Helena  was  lost  Her  commander,  Gapt.  Thompson,  had  with  him  his  son,  and  left 
in  New  York  his  wiCb  and  several  children.  His  cargo  was  a  load  of  ooolies;  and 
it  was  believed  that  the  cargo  had  risen  and  murdered  the  crew.  The  Insuranoe 
office  paid  the  polksy,  and  an  administrator  was  appointed  for  the  estate.  Bat  Mn. 
Thompsoo  has  had  unwavering  fiuth  that  her  husband  and  son  were  alive,  and 
would  both  return.  This  week  a  vessel  arrived  at  this  port,  and  states  that  they 
passed  and  hailed  a  vessel  bound  for  China,  which  had  on  board  Capt  Thompson 
and  crew,  of  the  Helena.  The  news  has  been  hailed  with  joy,  and  public  thanks- 
giving was  given  last  Sabbath  in  the  Mariners'  Church." 

Upon  inquiry,  however,  it  appeared  that  this  was  not  the  Capt  Thon^aofi  hsn 
referred  to ;  nor  has  he  or  his  vessel  been  heard  from  up  to  September,  1858.  . 


Joseph  J.  Cook  v.  The  New  York  Floating  Dry  Dock 

Company. 


The  right  of  a  plaintiff  {o  an  extra  allowance  in  a  difficult  or  extraordinaiy  i 
perfect  at  the  dme  when  a  verdict  is  rcndc  ted  in  his  favor,  although  the  < 
of  such  allowance  may  not  be  determined  xmtil  afterward^ 

In  an  action  for  the  recovery  of  money,  where  the  case  was  difficult,  th«  plaintiff 
obtained  a  verdict  in  his  favor  at  a  time  when  the  statute  provided  that  the  plain- 
tiff should  be  entitled  to  an  extra  allowance. 
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an  thai  he  was  entitled  thereto,  although  the  order  granting  the  aUowance  and 
fixing  its  amount  was  not  made  nntil  after  that  proYiaion  of  the  statute  had  been 
repealed. 

Appeal  by  defendants  from  an  order  at  special  term  granting 
an  extra  allowance.  This  action  was  tried  before  one  of  the 
judges  of  this  court  and  a  jury,  in  February,  1863,  and  a  verdict 
rendered  for  the  plaintiff  for  $6,000,  A  stay  of  proceedings  was 
ordered  and  a  case  made,  on  which  the  defendants  moved  at 
special  term  for  a  new  trial.  In  March,  1864,  a  new  trial  was 
ordered.  From  this  decision  the  plaintiff  appealed,  and  the 
court  at  general  term,  in  October,  1857,  reversed  the  order 
granting  a  new  trial,  and  directed  judgment  to  be  entered  on  the 
verdict.(a) 

The  action  being  a  difficult  one  and  for  the  recovery  of  Ironey, 
the  plaintiff  applied  for  and  obtained  an  extra  allowance,  under 
section  S08  of  the  Code  of  1861.  The  order  fixing  the  amount 
of  this  allowance  was  made  in  October,  1867,  after  the  repeal  oi 
the  section  referred  to,  but  which  was  in  force  at  the  time  of  the 
verdict. 

From  this  order  the  defendants  appealed. 

Benedict,  Burr  and  Benedict,  for  appellants. 
Tcmlineon,  Walden  and  Brigham,  for  respondent 

Hilton,  J. — The  right  of  the  plaintiff  to  costs,  or  to  any  allow- 
ance by  way  of  indemnity  for  his  expenses  in  prosecuting  his 
action,  must  depend  upon  and  be  determined  by  the  statutes  in 
force  in  respect  thereto  at  the  time  Jie  became  entitled  to  be  thus 
remunerated. 

By  the  Code,  all  previous  statutes  regulating  costs  or  fees  of 
attorneys  in  civil  actions  were  abolished,  and  instead  there  was 
allowed  to  the  prevailing  party  "certain  sums  by  way  of  indem- 
nity for  his  expenses  in  the  action,"  and  "  which  allowances" 


(a)  See  report  of  the  case^  anU^  ^  436. 
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were  in  that  act  "  termed  costs."  C!ode,  §  803.  la  an  actaon,  of 
this  nature,  these  "  costs  shall  be  allowed  of  course  to  the  plain- 
tiff upon  a  recovery."    §  804,  sub.  4. 

In  addition  to  the  costs  referrod  to  and  specified  in  detail  in 
section  S07,  the  plaintiff,  in  a  difSicult  case  like  the  present, 
wherein  a  trial  has  been  bad,  wa&  entited  to  an  extra  allowance, 
the  amount  of  which  was  left  to  th^  discar^ion  of  the  court.  Code 
of  1851,  §808. 

All  allowances  are  by  the  Code  "  termed  costs,"  and  the  plain- 
tiff's right  to  them  accrues  upon  his  "  recovery,"  which,  in  this 
case,  was  at  the  time  of  rendering  the  verdict ;  and  although  the 
amount  of  the  extra  allowance  was  not  at  that  time  determined, 
yet  the  plaintiff's  right  to  it  then  became  fixed,  and  was  ^ven 
hinoL^y  statute.  Supervisors  of  Onondaga  v.  Briggs^  3  Denio, 
178  ;  Truscott  v.  King,  4  How.  P.  R  178 ;  Holmes  v.  St.  John,  2 
Code  Rep.  46;  Taybr  y.  Gardner,  ibid.  47;  Ellsworth  v.  Good- 
ing, 8  How.  P.  B,  8  ;  Suber  v.  Lockwood,  15.  ibid.  74. 

I'he  time  when  a  court  is  disposed  to  exercise  a  discretiqn 
ought  not,  upon  any  just  principles,  to  deprive  a  party  of  a  right 
thus  fixed  and  acquired.  Wilson  v.  Henderson,  15  How.  Pr. 
E.  90 ;  Crary  v.  Norwood,  5  Abbott  P.  R  219. 

Order  appealed  from  affirmed. 


Hebkann  Kaklah  and  Emil  Sauer  v.  Benjamin  Salter 

and  others 

In  an  action  on  a  promisaory  note,  an  answer  which  denies  simply  that  the  defead- 
ants  indorsed  and  delivered  the  note  to  (ha  pkaniiffit^  withoat  denjing  that  they 
indorsed  the  note,  or  setting  up  any  matter  aaaajling  the  plaintiff's  right  to  the 
possession  thereof  is  Involons. 

Appeal  from  an  order  directing  judgmept  on  accountof 
the  frivolousness  of  the  answer.  The  complaint,  in  this  case, 
was  upon  a  promissory  note  made  by  the  defendants,  payable  to 
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their  own  order.  The  complaint  averred  that  the  defendants 
indorsed  and  delivered  the  note  to  the  plaintiflEs,  and  that  they 
were  the  lawful  owners  and  holders  thereof.  The  answer  was 
in  these  words : 

"  The  defendant,  &c.,  respectfully  shows  to  this  court, 

"  That  he  denies  that  the  defendants  in  this  action,  by  their 
finn  name  or  otherwise,  ever  indorsed  to  the  plaintiffs  the  prom- 
issory note  mentioned  and  described  in  the  said  complaint. 

"And  he,  further  answering,  denies  that  the  defendants  in 
this  action  ever  delivered  to  the  plaintiffs,  or  in  any  way  trans- 
ferred to  them,  the  said  promissory  note. 

"  And  he,  further  answering,  says,  that  he  has  no  knowledge 
nor  information  sufficient  to  form  a  belief,  whether  or  i^  the 
said  promissory  note  was  ever  delivered  to  the  plaintiffs,  or 
transferred  to  them,  in  any  way  by  any  one. 

"  And  he,  further  answering,  says,  that  he  has  no  knowledge 
nor  information  sufficient  to  form  a  belief,  whether  or  not  the 
plaintiflfe  are  the  lawful  owners  or  holders  of  the  said  note." 

Upon  motion,  judgment  was  ordered  on  account  of  the  friv- 
olousness  of  tbe  answer.    The  defendants  appealed. 

William  H.  Forman,  for  the  appellants.  I.  In  this  court  an 
appeal  may  be  taken  from  an  order  for  judgment  in  such  a  case 
as  this,  without  waiting  until  judgment  is  perfected.  Lee 
V.  Ainslee^  4  Abbott  Pr.  R.  463.  11.  No  answer  is  frivolous 
which  denies  a  material  allegation  in  the  complaint.  Davis  v. 
Potter,  4  How.  Pr.  R.  155,  per  Woodruff,  J. ;  Hecker  v.  Mitchell, 

5  Abbott  Pr.  R.  455  ;  Lord  v.  Cheeseboroxjugh,  4  Sandt  S.  C.  R 
696*  in.  This  answer  fully  denies  all  the  allegations  relating 
to  the  title  of  the  plaintiffs.  Such  an  answer  has  been  frequently 
held  not  frivolous.  Lord  v.  Cheeseborough,  4  Sandf.  S.  C.  R 
696;  Snyder  v.  ^Yhite,  6  How.  Pr.  R  321;  Temple  v.  Murray^ 

6  How.  Pr.  R.  329  ;  Sherman  v.  Bushnell,  7  ibid.  171 ;  Brownv. 
Bychnan,  12  ibid.  318 ;  Wood  v.  Reynolds,  13  ibid.  112  ;  MeU 
Bank  v.  Lord,  1  Abbott  Pr.  R  185 ;  Hedcer  v.  Mitchell,  5  Abbott 
Pr  R455. 
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J.  K  Plait  {Piatt,  Gerard  A  Buckley),  for  the  respoQdent& 

Bbady,  J. — The  plaintiflfe  allege  that  the  defendants  indorsed 
and  delivered  to  them  the  note  in  suit.  The  defendants  deny 
that  they  indorsed  and  delivered  it  to  Uie  plaintiffs.  The  note  is 
payable  to  their  own  order.  They  do  not  deny  that  they  in- 
dorsed the  note,  nor  do  they  set  up  any  matter  assailing  the 
plaintiffs'  possession  of  it  When  a  note  is  payable  to  the 
order  of  the  maker,  and  indorsed  by  him,  in  legal  effect  it  is 
indorsed  to  any  person  who  may  hold  it,  and  the  denial  of  the 
mere  act  of  indorsement  or  delivery  to  the  holder  is  not  the 
denial  of  a  material  averment  It  may  be  assumed  that  the 
thing  thus  denied  is  not  literally  true,  and  yet  the  defendants 
woM  be  liable.  The  mere  possession  of  the  note  is  sufficient 
to  put  the  defendants  to  their  defence,  if  any  they  have,  and  as 
they  have  not  denied  any  of  the  facts  by  which  possession  could 
lawfully  be  acquired,  they  do  not  present  any  defence  to  the 
action. 

Order  of  special  term  affirmed  with  costs. 


The  Waterbury  Manufacturing  Company  v.  Isidore 
Krause  and  Moritz  Rrause. 

In  an  action  brought  against  a  firm  of  the  name  of  I.  K.  ft  Brothers,  K.  E.  wais  bj 
mistake,  named  as  defendant  instead  of  H.  K.  Although  no  summons  or  com- 
plaint was  ever  served  upon  htm,  he  appeared  and  answered,  denying  that  ho  was 
a  partner  in  the  firm.  The  plaiotiffii  then  moved  for  leave  to  discoutinue  against 
him  without  costs,  and  to  substitute  the  name  of  H.  K.  for  that  of  M.  K.,  wheie- 
ever  it  occurred  in  the  summons  and  complaint  On  appeal  from  the  order  grant- 
ing the  application,  Hdi^ 

1  That  the  order  rested  in  the  discretion  of  the  court,  and  was  not  appealable. 

IL  That  the  circumstances  of  the  case  fuljj  warranted  the  order  as  granted. 

Appeal  from  an  order  granting  leave  to  the  plaintiff  to  dis- 
continue, without  costs,  as  against  one  defendant^  and  to  amend 
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by  Bubstituting  the  name  of  another.    The  &ots  appear  in  the 
opinion  of  the  court 

P.  J.  Joachimsen,  for  the  appellants.^ 
L.  A.  Fuller  J  for  the  respondents. 

Hilton,  J. — This  action  iff  brought  upon  two  promissorj 
notes,  made  by  the  firm  of  L  Krause  &  Bro.  By  mistake, 
Moritz  Krause  was  named  as  one  of  the  defendants  instead  of 
Henry  Krause,  but  no  summons  or  complaint  was  served  on 
him.  He,  however,  appeared,  and  put  in  an  answer  denying  that 
he  ever  was  a  partner  of  Isidore  Krause,  or  that  the  notes  were 
the  partnership  notes  of  the  defendants  named.  The  pl^JlpiifiEs, 
upon  discovering  their  error,  applied,  at  special  term,  for  leave 
to  discontinue  the  action  against  the  defendant  Moritz  Krause, 
without  costs,  and  also  to  insert  Henry  Krause  in  place  of 
Moritz  Krause,  wherever  it  occurred  in  the  complaint  and 
summons.  The  application  was  granted,  and  from  the  order 
thus  made  the  defendant  Moritz  Krause  appeals. 

The  order  rested  entirely  in  the  discretion  of  the  court  making 
it,  and  the  circumstances  of  the  case  fully  authorized  and  war- 
ranted it  Code,  §  173.  The  defendant  Moritz  Krause  was 
never  served  with  process,  and,  by  his  appearing  and  answering, 
intruded  himself  into  a  litigation,  the  result  of  which  could  in 
no  manner  affect  him  or  his  interests.    Code,  §  186. 

Besides,  an  order  of  this  kind  is  not  subject  to  review  at  gen- 
eral term,  and  is  not  appealable.    Code,  §  849. 

Appeal  dismissed,  with  costs. 

Vol.  I.  86 
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The  New  Yokk  and  Harlek  Railroad  Company  v.  The 
Mayor,  Aldermen,  and  Commonalty  of  the  City  or 
New  York,  The  Board  of  Commissioners  of  the  Metro- 
i^olitan  Police  District,  and  Frederick  A.  Tallmadge, 
Superinteudent,  &c. 

Tbii  oonrt  hag  jurisdiction  of  all  actioDS  against  the  corporation  of  the  city  of 
New  York,  apoo  any  caoae  of  action  whatever,  whether  it  he  of  a  l^al  or  equi- 
tahle  nature. 

Go  held  in  an  action  to  reatraln  the  enfonseraeat  of  an  oidinaDoe  of  the  coIpontiol^ 
upon  the  ground  that  it  was  passed  in  violation  of  an  agreement  entered  into  bj 
the  corporation  with  parties  afBected  by  the  ordinance :  and  alao  that  it  was  illegal 
andgttiauthorized  by  law. 

rho^Strd  of  Metropolitan  Police  Commissioners  are  not  state  ofiBoen^  within  the 
meaning  of  Chap.  488  of  Laws  of  1851,  p.  920.  They  are  offioen  of  a  locahsf  or 
district^  and,  in  a  proper  case,  may  be  restrained  by  this  coortt  in  tlie  exereiae  of 
ita  equi^  powers,  in  like  manner  and  to  the  like  extent  as  other  local  or  coon^ 
oOicerB. 

The  only  limitation  upon  tlie  legislative  power  and  control  of  the  corporatSoo  of 
New  York  city  over  the  streets  within  its  limits  is,  tliat  they  shall  be  appiopdatad 
to  no  use  or  purpose  which  is  not  alike  free  and  common  to  all  traTeUeFa  This 
power  cannot  be  surrendered,  eitlier  in  whole  or  hi  parti  into  the  bands  of  any 
person  or  persons^  without  previous  legislative  sancUon. 

/2  see7r*8  lliat  converting  the  streets  to  railroad  purposes,  aod  permitting  Tail  tracks 
to  be  laid  upon  them,  and  used  by  an  associalion  or  iudividuals  for  carrying  i 
ohandise  or  passengers  for  hire,  is  devoting  them  to  an  exclusive  ose^  and  i 
be  permiited  without  the  express  authority  of  the  legislature. 

And  although  ihe  power  to  grant  this  permission  must  be  derived  from  the  legisla- 
ture, yet  the  corporation,  by  exercislDg  it,  is  not  deprived  of  its  control  over  the 
streets  in  all  other  respects;  and  it  may,  in  the  grant,  impose  such  conditioiis  re- 
specting the  manner  in  which  the  rail  tracks  shall  be  used,  and  upon  which  the 
future  use  thereof  shall  depend,  as  it  may  thmk  proper. 

By  the  act  of  the  legislature  incorporating  the  N.  Y.  ft  H.  R.  R.  Co,  passed  April, 
1831  (Laws  1831,  p.  323),  it  was  provided,  that  nothing  contamed  in  it  aiiould 
authorize  the  consiruction  of  their  railway  across  or  along  any  of  tlie  streets  of  ihe 
city  of  New  York  without  the  consent  of  the  mayor,  fta,  who  wero  thereby  ao- 
Ihorized  to  grant  permission  to  so  construct  it,  or  to  prohibit  its  oonstruciion;  and, 
if  constructed,  to  reguhite  the  time  and  manner  of  usmg  the  same,  and  the  speed 
with  which  carriages  might  move  on  it 

In  December,  1831,  on  the  applicatk)u  of  the  company,  an  ordinance  was  adopted 
by  the  mayor,  Ac.,  permitting  the  track  to  be  kid  in  certain  streets,  providiog^ 
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however,  that  if,  after  its  ooDstruction,  it  shotild,  in  the  opinion  of  t)ie  mayor,  Aa, 
ooDstttate  an  obstruction  or  impediment  to  the  Aitore  regulation  of  the  city,  or  the 
ordinaiy  uaet  of  any  street  or  ayenoe,  the  company  sliould  forthwith  provide  a 
satisfactory  remedy  therefor,  or  remove  the  rails ;  and,  also,  expressly  reserving 
and  retaining  to  the  mayor,  Ac,  the  right  to  regulate  the  description  of  propelling 
power  to  be  used  on  the  track,  and  the  speed  of  the  same,  as  well  as  all  other 
power  reserred  m  the  act  of  incorporatioa  The  ordinance  was  to  have  do  bind- 
ing force,  or  go  into  effect,  until  the  railroad  company,  in  writing  and  under  seal, 
covenanted  to  abide  by  and  perform  its  condition&  An  agreemeut  of  this  nature 
was  executed  and  filed  in  the  office  of  the  city  comptroller,  and  thereupon  the 
company  laid  their  track  on  the  Fourth  avenue  and  other  streets.  In  December, 
1864,  the  mayor,  Ae,  of  New  York  prohilnted  the  miming  of  steam  engines,  or 
Jooomotives,  on  the  track  of  the  company  on  Fourth  avenue  south  of  Fortynsec^; 
end  street,  alter  ei^teen  months  from  that  time. 
Mdds  1.  That  the  ordinance  was  valid,  and  was  not  a  violation  of  any  of  the  fhm- 
chiscs  granted  to  tlie  railroad  company.  '  (y 

2.  That  granting  permisBion  to  lay  the  track  did  not  deprive  the  mayor,  Ao^  from 
subeequently  regulating  its  use  by  the  company. 

3.  That  the  agreement  of  the  company  was  valid  as  a  resiricUon  upon  its  corporate 
power,  and  was  in  no  sense  a  transfer  of  it  • 

4.  That  the  corporation  can  make  no  valid  contract  which  wiU  interfere  with  its 
legishitive  control  over  the  streets ;  and  any  such  contract,  if  made,  is  revocable 
at  its  pleasure. 

A  party,  applying  to  a  court  for  the  application  of  its  equitable  powerai  should  be 
held  to  the  rule,  "that  he  who  seeks  equity  must  do  equity."  He  will  not  be  al- 
lowed found  his  daun  upon  a  permission  in  a  contract,  while  he  repudiates  the 
conditions  upon  which  the  permission  was  granted. 

A.  corporatibn,  like  an  individual,  may  be  bound  by  an  implied  contract,  provided 
the  snfcject  matter  of  it  is  within  the  scope  of  its  oorpoiate  autliority. 

Courts  are  bound  to  assume,  where  a  discretion  is  vested  in  a  municipal  body,  exer- 
cising functions  of  a  legislative  character,  that  good  reasons  existed  for  doing  aa 
act  which  was  the  result  of  such  a  discretion. 

The  duty  <£  enforcing  all  the  public  ordinances  of  the  city  of  New  YoHe,  espedtsny~ 
those  applicable  to  police  or  health,  is  imposed  by  law  upon  the  Board  of  Metro- 
politan Police  CommissionersL    The  ordinance  in  question  might  be  classed  under 
either  head. 

When  a  motion  is  brought  before  the  court  upon  an  order  to  show  cause,  the  order 
is  regarded  as  a  notice  of  motion,  and  the  party  obtainmg  it  entitled  to  open  and 
dose  the  aifnment 


Ai  Special  Term,  July  30,  1858. 

Motion  for  injunction  to  restrain  tlie  enforcement  of  an  ordi- 
nance adopted  by  the  corporation  of  the  city,  prohibiting  the  use 
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pf  steam  engines,  or  locomotives,  upon  the  track  of  the  plaintilb 
on  Fourth  avenue,  below  Forty-second  street 

The  application  was  founded  upon  a  complaint  duly 
verified,  the  substance  of  which  sufficiently  appears  in  the 
opinion. 

The  agreement  and  ordinance,  under  which  the  plaintifGs  were 
permitted  originally  to  lay  their  rail  track  upon  the  streets  of 
the  city,  are  as  follows : 

''  Articles  of  agreement  made  this  ninth  day  of  January,  one 
thousand  eight  hundred  and  thirty -two,  between  the  New  York 
and  Harlem  Bailroad  Company,  parties  of  the  first  part,  and 
the  Jfayor,  Aldermen  and  Commonalty  of  the  city  of  New 
Yoi^^arties  of  the  second  part :  Whereas,  an  ordinance  of  the 
Common  Council  of  the  city  of  New  York  was  passed  by  the 
Board  of  Aldermen  on  the  sixteenth  day  of  December  last,  and 
by  the  Board  of  Assistants  on  the  nineteenth  day  of  December 
last,  and  approved  by  the  Mayor  of  the  said  city  on  the  twenty- 
aecond  day  of  December  last,  which  ordinance  is  in  the  words 
and  figures  following,  to  wit:  'A  law  to  authorize  the  New 
York  and  Harlem  Railroad  Company  to  construct  their  rail- 
way. 

"  *  Sec.'  1.  Be  it  ordained,  &c.,  that  the  New  York  and  Harlem 
Railroad  Company  be,  and  they  are  hereby  permitted  to  con- 
struct and  lay  down,  in  pursuance  of  their  act  of  incorporation, 
a  double  or  single  track  or  railroad  or  railway  along  the  Fourth 
avenue,  fix)m  Twenty-third  street  to  the  Harlem  river,  in  con- 
formity to  a  map  now  on  file  in  the  Register's  office,  and  a  branch 
thereof  along  One  Hundred  and  Twenty-fifth  street,  fix>m  the 
Fourth  avenue  to  the  Hudson  river;  provided  that  the  width  of 
•uch  double  railroad  or  way  shall  not  exceed  twenty-four  feet 

"  '  §  2.  And  be  it  further  ordained.  That  if,  at  any  time  after 
the  construction  of  the  aforesaid  railways  by  the  said  New  York 
and  Harlem  Railroad  Company,  it  shall  appear  to  the  Mayor, 
Aldermen  and  Commonalty  of  the  city  of  New  York,  that  the 
said  railways,  or  any  part  thereof  shall  constitute  an  obstmction 
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or  impediment  to  the  future  regulation  of  the  city,  or  the  ordi- 
nary uses  of  any  street  or  avenue  (of  which  the  said  Mayor,  Al-  . 
derm  en  and  Commonalty  shall  be  the  sole  judges),  the  said  rail- 
road company,  or  the  directors  thereof,  shall,  on  the  requisition 
of  the  said  Mayor,  Aldermen  and  Commonalty,  forthwith  pro- 
vide a  remedy  for  the  same,  satisfactory  to  the  said  Mayor,  Al- 
dermen and  Commonalty ;  or,  if  they  ikW  to  find  such  remedy, 
they  shall,  within  one  month  after  such  requisition,  proceed  to 
remove  such  railway  or  other  obstruction  or  impediment,  and  to 
replace  the  street  or  avenue  in  as  good  condition  as  it  was  before 
the  said  railway  was  laid  down;  and  should  the  said  directors 
decline  or  neglect  to  obey  such  requisition,  the  said  Mayor,  Al- 
dermen and  Commonalty  may,  upon  the  expiration  of  th^time 
limited  in  such  notice,  cause  the  obstruction  or  impedinmt  to 
be  removed  and  the  avenues  or  streets  restored,  as  aforesaid,  at 
the  expense  of  the  said  railroad  company. 

"  *  §  8.  That  the  right  of  regulating  the  description  of  power  t6 
be  nsed  in  propelling  carriages  on  and  along  said  railways,  and 
the  speed  of  the  same,  as  well  as  all  other  power,  reserved  to  the 
said  Mayor,  Aldermen  and  Commonalty,  by  the  act  of  incorpo- 
ration of  the  said  company,  or  any  part  thereof,  be,  and  the  same 
are  hereby  expressly  retained  and  reserved. 

"  '  §  4.  That  it  shall  especially  be  incumbent  on  the  said  Har- 
lem Railroad  Company,  at  their  own  cost,  to  construct  stone  * 
arches  and  bridges  for  all  the  cross  streets,  now  or  hereafter  to 
be  made  (which  will  be  intersected  by  ihe  embankments  or  ex- 
cavations of  the  said  railroad),  and  which  in  the  opinion  of  the 
Common  Council  the  public  convenience  requires  to  be  arched 
or  bridged ;  and  also  to  make  such  embankments  or  excavation^ 
as  in  the  opinion  of  the  Common  Council  may  be  required  to 
make  the  passage  over  the  railroad  and  embankments  at*  the 
intersected  cross  streets  easy  and  convenient,  for  all  the  purposes 
for  which  streets  and  roads  are  usually  put  to;  and  also,  that 
the  said  company  shall  make,  at  their  own  like  cost  and  charges^ 
all  such  drains  and  sewers  as  their  embankments  or  excavations 
may,  in  the  opinion  of  the  Common  Council,  make  necessary; 
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all  wl^ich  work  to  be  done  under  the  like  reqiusifcions  and  under 
^like  disabilities  as  in  the  jsecond  section  of  this  ordinance  men- 
tioned; and,  farther,  that  the  said  company  shall  make  their 
railroad  path,  from  time  to  time,  conform  to  what  may  hereafter 
be  the  regulations  of  the  avenues  and  roads  though  which  said 
railroad  passes. 

"  *  §  5.  That  it  shall  be  incumbent  on  the  said  Harlem  Eail- 
road  Company  to  commence  and  complete  their  said  railroad  in 
the  respective  times  allowed  for  that  purpose  in  their  act  of 
incorporation,  and  unless  they  commence  and  complete  the  same 
in  the  periods  of  time  for  the  said  commencement  and  comple- 
tion in  said  incorporation  specified,  that  then  the  consent  of  the 
.Common  Council  and  all  the  powers  and  privileges  given  in  this 
^ordJ|hnce  shall  cease  and  be  null  and  void. 

"  ^  §  6.  That  in  case  the  said  railroad  should  not  be  com- 
pleted within  the  times  for  that  purpose  in  their  charter  men- 
^tioned,  or  i^  at  any  time  after  the  construction  of  the  said  rail- 
road, the  same  should  be  discontinued  or  not  kept  up  and  in 
repair,  as  a  good  and  sufficient  railroad,  that  then  the  strip  <^ 
,land  to  be  taken  for  the  said  railroad  should  be  thrown  open  and 
become  as  part  of  the  street  or  public  avenue,  without  any  as- 
sessments on  the  owners  of  adjoining  lands  or  the  public 
.therdbr. 

*' '  §  7.  That  no  building  shall  be  erected  on  said  atrip  of 
J  land  to  be  taken  for  said  railroad,  and  that  such  railing  or  other 
erections  shall  be  made  on  the  outer  edges  of  the  embankments 
or  railroad  path,  and  also  such  railings  or  fences  on  the  edges  of 
■the  excavations,  as  the  Common  CouncU  shall  fro|n  time  to  time 
4eem  neoessary  to  prevent  aooidents  and  loss  of  lives  to  ou^  fel- 
low-citizens.' 

"  *  §  8.  That  this  ordinance  shall  not  be  considered  as  bind- 
ing on  the  Common  Council,  nor  shall  the  said  ordinance  go  into 
^effect  until  the  said  Harlem  Bailroad  Company  shall  first  duly 
execute  (under  their  corporate  seal)  such  an  instrument  in  writ- 
ing, promising,  covenanting  and  engaging,  on  their  part  and 
!behali^  to  stand  to,  abide  by,  and  perform  all  the  conditions  and 
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requirements  in  this  ordinance  contained,  as  the  Mayor  and  the 
Counsel  of  the  Board  shall  by  their  certificate  approve,  and  not 
until  such  instrument  shall  be  filed,  so  certified,  in  the  Comp- 
troller's office  of  this  city. 

"  'Passed  by  the  Board  of  Aldermen,  December  16,  1831. 

**  'Passed  by  the  Board  of  Assistants,  December  19,  1881. 

"  *  Ap^rovi  by  the  Mayor,  December  22, 1881.' 

"iVbt£7,  this  agreement  witnessetk:  That  for  and  in  considera^ 
tion  of  the  pr^niaes,  and  in  pursuance  of  the  requirements  of 
the  eighth  section  of  the  said  ordinance,  the  said  parties  of  the 
•first  part  do  hereby,  for  themselves  ai»d  their  successors,  prom- 
ise, covenant  and  engage,  to  and  with  the  said  parties  of  the 
second  part,  and  their  successors  and  assigns,  to  stand  to^||bide 
by,  and  perform  all  the  conditions  and  requirements  in  the  said 
ordinance  contained. 

•"  In  witness  whereof,  the  said  parties  of  the  first  part  have 
hereunto  affixed  their  corporate  seal,  and  caused  the  same  to  be 
fiigned  by  their  Vice  President  (in  the  absence  of  their  Presi- 
dent) and  attested  by  their  Secretary,  the  day  and  year  afore- 
said. 

"  John  Mason,  Vice  President    [L.  s.] 

"Witness,    Isaac  Adriance,  Secretary  pro.  iem" 
[Endorsed] 

"Between  the  New  York  and  Harlem  Railroad  Company, 
and  the  Mayor,  Ac.,  of  the  City  of  New  York." 

"  COVENANT. 

"  We  hereby  certify  that  we  approve  of  the  within,  as  being 
such  an  instrument  in  writing  as  the  New  York  and  Harlem 
Railroad  Company  are  required  to  execute  and  file  in  the  Comp- 
troller's office,  according  to  the  eighth  section  of  the  ordinance 
within  recited.    Dated  January  18th,  1832. 

"  Walter  Bownb,  Mayor. 
"R,  Emmet,  Counsel^  iscP 

"  Filed  on  Monday,  January  16th,  1832. 

"  T.  J.  Watebs,  Comptroller,'* 
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Tlie  apj/lication  was  founded  upon  an  order  to  show  cause 
why  an  injunction  should  not  be  granted  of  the  character  stated, 
and  restraining  the  defendants  in  the  mean  time. 

The  defendants  read  many  affidavits  in  opposition,  to  show 
^he  representations  made  by  the  plaintiflfe  to  the  coiporatioDy 
at  various  times,  when  action  was  being  had  in  respect  to 
the  use  of  their  track ;  the  reasons  which  induced  the  passage  of 
the  prohibitory  ordinance ;  and  also  showing  that  the  running 
of  steam  engines  on  the  track  below  Forty-second  street  created 
a  nuisance,  injurious  to  the  neighborhood  adjacent  to  Fourth 
avenue.  Affidavits  were  also  read  by  the  plaintiff  rebutting, 
to  some  extent,  the  new  matter  set  up  by  the  defendants. 

Aft^T  reading  these  papers,  counsel  for  defendants  claimed 
that,  as  they  appeared  under  an  order  to  show  cause  why  an 
injunction  should  not  issue  against  them,  they  were  entitled  to 
open  and  close  the  argument  which  might  be  presented  upon 
the  hearing  of  the  motion. 

The  judge,  however,  held  that  an  order  to  show  cause  should 
be  considered  as  a  notice  for  all  the  purposes  of  a  motion,  and 
did  not  at  all  affect  the  rights  of  the  parties  in  respect  to  the 
manner  in  which  they  should  be  heard  before  the  court.  ITiat, 
in  cases  of  this  kind,  the  plaintiff  should  be  regarded  as  the 
moving  party,  and,  as  such,  entitled  to  open  and  close  the 
argument 

Charles  W.  Sanc^ord  and  Charles  0^  Conor,  for  the  plaintiffe. 

I.  The  objections  touching  the  jurisdiction  of  the  court,  and 
the  fitness  of  the  remedy  by  injunction,  presented  by  all  the 
defendants,  except  the  corporation  of  the  city  of  New  York,  can- 
not be  sustained — 

1.  It  certainly  is  not  now  an  open  question  in  this  court,  whe- 
ther the  court  has  jurisdiction  of  a  suit  or  action  against  the 
corporation  of  New  York.  It  is  "  established  by  law,"  in  the 
city  of  New  York,  and,  as  such,  subject  to  the  jurisdiction  of 
this  court.    Code,  §  33,  subd.  3. 

2.  The  488th  chapter  of  the  laws  of  1851,  p.  920,  refers  to  the 
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officers  and  boards  mentioned  in  the  fifth  article  of  the  consti- 
tution. "  Public  officers  of  the  state  "  is  a  phrase  which  has 
been  long  known  in  our  law,  and  embraces  nearly  all  the  offi- 
cers in  the  state.  E.  S.,  part  1,  chap.  5.  The  term  "state 
officers,"  or  "  state  board  of  officers,"  has  been  employed  in  ordi- 
nary speech  to  designate  the  officers  immediately  connected  with 
the  admifiistration  of  the  state  government.  Laws  of  1847,  p. 
395 ;  art  5,  §  1 ;  marginal  note ;  Christman  v.  Floyd^  9  Wend. 
842 ;  Const  1846j  art.  4. 

a.  This  act  is  not  more  properly  applicable  to  district  officers 
than  to  county  officers. 

b.  If  capacity  to  perform  duties  in  any  part  of  the  state,  and 
being  appointed  by  the  state,  brings  these  officers  within  this 
act,  all  notaries  are  within  it.  ,  • 

c.  The  offices  in  question  were  created  subsequently  to  the 
act  of  1851,  and,  therefore,  are  not  within  its  purview. 

8.  Although  it  is  true  that  equity  will  not  generally  interfere 
to  prevent  simple  trespasses  which  may  easily  be  compensated 
by  damages,  yet,  where  an  act  or  course  of  action,  which  is  in 
itself  no  more  than  a  trespass,  is,  nevertheless,  of  such  a  charac- 
ter that  it  breaks  up  existing  arrangements,  thus  depriving  an 
individual  of  his  livelihood,  or  a  corporation  of  the  means  of 
carrying  on  its  operations,  and  exercising  its  functions,  equity, 
seeing  that  the  mischiefs  are  not  likely  to  be  compensated  in 
damages,  and,  consequently,  are  legally  irreparable,  will  inter- 
pose its  preventive  process.  Story's  Eq.  Jur.,  §  926 ;  Drewry 
on  Eq.,  p.  837  ;  side  paging,  §  10 ;  V.  C.  Wigram,  8  Eng.  Rail- 
way Cases,  862 ;  North  Union  R.  R,  Co.  v.  Bolton  and  Preston 
R.  R.  Co.,  ibid.  866. 

4.  The  corporate  character  of  the  municipal  body  does  not 
place  it  beyond  the  reach  of  this  remedial  process,  or  enable  it 
to  crush,  at  a  blow,  a  railroad  corporation  chartered  by  the 
state,  unless  it  has  a  legal  warrant  for  so  doing.  Story's  Eq. 
Jur.,  §§  869,  870 ;  and  note  5  to  latter  section  ;  Varick  v.  Mayor 
of  New  York,  4  Johns.  Chy.  53  ;  Story's  Eq.  Jur.,  §  955,  a;  Fre- 
win  V.  Lewis,  4  Mylne  and  Craig,  254. 
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II.  The  powers  of  the  metropolitan  police  board  do  not  affect 
the  question.  "What  the  city  council  cannot  lawfully  sanction, 
that  board  cannot  justify  under  an  ordinance  of  the  city  council 

The  corporation  cannot  rightfully  employ  the  whole  metio 
politan  police  force,  arbitrarily,  and  with  strong  hand,  to  enforce 
its  decrees. 

1.  This  ordinance  has  nothing  to  do  with  the  "police  or  hedlik,^ 
within  the  meaning  of  section  5  of  the  metropolitan  police  act 
Laws  of  1857,  Vol.  11,  p.  202;  Bouvier's  Die.  Police. 

2.  The  license  allowed  by  the  common  law,  to  arrest  oflfenders 
without  warranty  is  designed  for  cases  of  sudden  emergency.  It 
never  can  justify  calling  out  an  army  to  stop  the  regular  opera- 
tions of  a  railroad  corporation,  without  previous  judgment  or 
judHid  process.    6  Carr.  &  Payne,  741 ;  2  Esp.  N.  P.  540. 

8.  Even  if  that  remedy  could  be  lawfully  used  against  such 
an  offender  in  any  case,  then,  however  lawful  the  ordinance  of 
the  common  council  may  have  been,  the  present  case  does  not 
fitll  within  its  sphere  of  operations;  for  noncompliance  with  that 
prdinance  is  not  an  offense  or  misdemeanor.  No  penalty  is 
attached  to  it  Laws  of  1833,  p.  18,  §§  20,  21 ;  Laws  of  1853, 
p.  446,  §  5. 

in.  The  railroad  charter,  section  1,  expressly  provides  that 
the  propelling  power  shall  be  such  as  *'  the  company  may  choose 
tp  employ,"  and  there  is  nothing  in  the  charter  to  qualify  this 
unrestricted  grant  of  the  sole  and  exclusive  authority  on  this 
head.    4  Gill  k  John.  94. 

The  sixteenth  section  did  not  create  a  revocable  power  in  the 
city  corporation  to  permit  the  construction  of  the  railroad,  or  to 
supervise  the  question  of  motive  power.  Its  terms  and  the  policy 
of  the  charter  forbid  such  a  construction. 

1.  The  power  there  reserved  to  the  city  corporation  is  dis- 
tinctly placed  under  three  heads :  First,  as  to  the  construction  of 
the  way  or  track ;  second,  as  to  the  time  and  manner  of  using 
the  track ;  third,  as  to  the  speed  of  carriages. 

2.  However  comprehensive  the  word  "  manner  "  might  be  if 
it  stood  unaffected  by  terms  limiting  its  application  to  the  track, 
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it  is  here  expressly  so  limited,  and  excluded  fiom  any  reference 
.  to  the  carriages  or  liheir  propulsion. 

8.  The  motive  power  is  placed  under  .the  saperviaion  of  the 
directors  by  section  one,  and  the  "  speed  "  alone  subjected  to  the 
ccaitrol  of  the  city  corporation. 

4.  After  an  investment  of  the  whole  capital  by,  the  subscribers, 
it.  would  have  been  unjust,  and,  therefore,  unwise,  to  place  the 
whole  enterprise  under  the  absolute  control  of  the  city  conncil, 
and  iA  a  perfect  state  of  dependence  on  it  Consequently,  no 
power  of  revoking  the  license  to  construct  was  given ;  nor 
would  it  be  reasonable  to  construe  the  special  and  minor  powers 
of  regulation,  which,  were  granted,  as  authorizing  a  prohibition. 
Per  Strong,  J.,  Milhau  v.  Sharp,  15  Barb.  228. 

ly.  When  the  legislature  distributes  power  over  a  4fbject 
among  different  classes  of  subordinates,  they  may  not  lawfully 
vary  the  distribution  by  contract  among  themselves.  Oonse- 
.quently,  any  power  to  break  up  or  prohibit  the  railroad,  con- 
ferred upon  the  city  corporation  by  the  agreement  of  1832,  is  void. 

V.  The  proceedings  which  have  been  had,  by  mutual  arrange- 
ment, between  the  city  corporation  and  the  railroad  company, 
with  the  copcurrence  of  the  legislature,  and  the  adjacent  proprie- 
tors, amount  to  an  agreement  which  equity  will  compel  the 
.parties  to  observe  in  good  &ith. 

1.  Corporate  bodies  may  enter  into  engagements  in  like  man- 
ner as  individuals,  so  long  as  th^y  act  within  the  scope  of  their 
.delegated  powers.  Pormal  instruments,  under  seal,  are  not 
;Qecessary:  Equity  will  enforce  against  them  the  principles 
founded  on  the  doctrine  of  part  performance.  Oandl  Company 
V.  Railroad  Company,  4  Gill  &  Johns.  3,  5. 

2.  Afler  the  vast  expenditures  consequent  upon  the  compli- 
ance of  the  railroad  company,  equity  will  not  permit  the  city 
corporation,  arbitrarily,  to  rescind  the  arrangement  which  has 
been  made. 

3.  Strictly  speaking,  the  railroad  between  Forty-second  and 
Thirty -second  streets  is  not  built  across  or  along  any  street  or 
avenue  of  the  city  of  New  York.     The  whole  legal  notion  of  a 
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Btreet  or  highway,  and  all  public  rights  of  enjoyment  or  regulation 
concerning  it,  appertain  to  the  surface.  All  rights  and  interests 
beneath  the  sur&ce  are  special,  and  depend,  as  in  other  cases  of 
proprietary  interest,  on  the  circumstances  of  the  particular  case. 
In  this  case,  the  railroad  is  placed,  pursuant  to  contract,  in  a 
vault  beneath  the  sur&ce,  and  withdrawn  from  interference  with 
the  highway.  The  contract  which  they  made  with  the  city  cor- 
poration is  entitled  to  the  same  equitable  protection  that  would 
be  afforded  to  any  of  the  thousands  who  own  vaults  constructed 
tmder  public  streets,  in  virtue  of  informal  licences  from  the  city 
authorities. 

4,  The  original  agreement  between  the  city  corporation  and 
the  railroad  company,  if  valid,  furnishes  an  additional  ground 
of  clUm  on  the  part  of  the  railroad  company  to  be  lefb  in  undis 
turbed  enjoyment  of  its  vavii. 

VI.  There  is  no  foundation  for  the  idea  of  nuisance,  relin- 
quishment of  right,  or  contract  to  remove,  set  up  by  the  de- 
fendants. 

1.  A  slight  amount  of  smoke  at  intervals,  such  as  frequently 
disturbs  the  inhabitants  of  cities  located  near  manufactories,  does 
not  constitute  a  nuisance.  And  where  the  persons  complaining 
moved  within  the  sphere  of  the  alleged  nuisance  and  planted 
themselves  by  its  side,  of  their  own  choice,  long  after  its  erec- 
tion, courts  of  equity  will  not  listen  to  the  suggestion  of  nui- 
sance without  a  full  trial  and  a  finding  of  the  fact. 

2.  The  only  person  who  pretends  to  have  acted  upon  the 
ordinance  of  1854  is  Dr.  Ten  Eyck.  He  could  not  have  been 
influenced  by  the  panic  of  the  company,  and  its  attempted  sale 
and  removal  in  1857. 

5.  There  is  no  ground  for  denying  the  company  its  just  rights, 
because  of  the  temporary  apprehension  entertained  by  its  officers, 
that  the  city  corporation  had  absolute  and  irresponsible  power. 

David  DadUy  Field  and  Greene  C.  Branson^  for  the  defend- 
ants, the  Board  of  Police  Commissioners. 
L  The  Court  of  Common  Pleas  has  no  jurisdiction  of  this  ao- 
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tion.  The  third  subdivision  of  the  thirty-third  section  of  the 
CJode,  on  which  alone  the  plaintiffs  must  rely,  does  not  authorize 
an  action  against  a  municipal  corporation  to  restrain  the  ezecu- 
tion  of  an  ordinance. 

II.  This  court  has  no  jurisdiction  to  restrain  the  police  com- 
missioners.  They  are  state  officers,  and  compose  a  board  of 
state  officers.  An  injunction  against  such  a  board. can  be  issued 
only  bj  the  Supreme  Court  at  a  general  term.  An  injunction 
granted  by  the  Supreme  Court  itself,  at  a  special  term,  against 
state  officers,  has  been  lately  disregarded,  and  the  court  appear 
to  have  acquiesced  in  the  act     Acts  of  1851,  ch.  488. 

III.  If  this  court  had  jurisdiction  of  the  action  against  the  city, 
and  could  restrain  the  board  of  police,  still  it  would  not  enter- 
tain this  action,  because,  as  a  court  of  equity,  it  is  not  com]Pient 
to  control  by  injunction  the  execution  of  a  municipal  ordinance 
by  public  officers.  If  the  officer  act  illegally,  or  enforce  an  ille- 
gal ordinance,  he  is  responsible  for  the  trespass ;  but  it  is  not  the 
province  of  a  court  of  equity  to  restrain  the  commission  of  a  tres- 
pass.   7  Johns,  ch.  815. 

IV".  Should  the  court,  however,  determine  to  take  cognizance 
of  th%  case,  and  to  hear  the  question  upon  its  merits,  the  injunc- 
tion should  be  refused,  for  the  reasons  which  follow. 

V.  The  authority  of  the  city  over  the  Fourth  avenue,  and  the 
r^ulation  of  its  use,  has  not  been  surrendered  or  taken  away. 
The  original  charter  of  the  Harlem  Railroad  Company  (Laws  of 
1881,  ch.  268,  §  16)  carefully  guarded  this  right.  The  company 
acknowledged  it  when  asking  for  permission  to  lay  down  their 
rails.  The  city  granted  permission,  reserving  the  right  to  revoke 
it  at  pleasura  The  company  entered  into  a  covenant  to  abide 
by  this  reservation.  After  this,  to  insbt  that  the  city  has  lost  the 
reservation,  is  not  only  to  reason  loosely,  but  to  act  in  bad  faith. 

The  16th  section  of  the  charter  provided,  first,  that  the  com- 
pany should  not  construct  or  use  their  railway  in  any  of  the 
streets  or  avenues,  whether  opened  or  unopened,  without  the 
consent  of  the  city ;  and,  as  if  to  prevent  such  a  consent  being 
given  as  might  restrict  its  subsequent  control  over  the  road,  it 
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wad  further  provided,  that  after  the  construction  of  the  road,  tho 
city  should  have  authority  to  regulate  the  time  and  manner  of 
usiivj  the  name. 

Two  guarantees  of  the  city's  rights  were  thus  secured :  first, 
the  necessity  of  its  previous  consent,  and,  second,  its  continuing 
authority  over  the  manner  of  using  the  railway.  Drake  v.  Hud- 
son River  R  R  Co.^  7  Barb.  541, 548,  551,  and  Milhau  v.  Shatp^ 
15  ibid.  207. 

We  have  the  company  here  bound  in  three  ways :  first,  by 
the  reservation  in  the  ordinance ;  second,  by  the  covenant  of  the 
company ;  third,  and  best  of  all,  by  the  explicit  terms  of  the  law 
which  gave  the  company  its  existence. 

It^  however,  hinted,  rather  than  plainly  asserted,  that  ih6 
cont^l,  which  in  1882  was  thus  reserved  io  the  city,  over  the 
use  which  the  public  might  make  of  the  public  avenues,  has  been 
somehow  taken  away,  or  lost  by  the  subsequent  legislation  of 
the  state,  or  the  subsequent  conduct  of  the  city. 

As  to  subsequent  state  legislation,  there  are  two  answers: 
first,  that  there  has  been  none ;  and,  second,  that  there  could 
have  been  none.  The  subsequent  grant  to  the  Harlem  company 
ctf  the  powers  of  the  New  York  and  Albany  Railroad  Company 
does  not  affect  the  question,  because  the  New  York  and  Albany 
railroad  was  to  begin  "on  the  island  of  New  York,  where  the 
Fourth  avenue  terminates  at  the  Harlem  river."  Laws  of  1882,' 
ch.  162,  §  1. 

The  grant  to  the  New  Haven  railway  in  1848,  of  the  right  to 
run  their  cars  and  engines  over  the  road  of  the  Harlem  com- 
pany "  as  far  into  the  said  city  as  the  said  Harlem  railroad  may 
extend,  upon  such  terms  and  to  such  point  as  has  been,  or  may 
hereafter  be  agreed  upon  between  the  said  companies  "  (Laws  oi 
1848,  ch.  143,  §  6),  did  not  exempt  the  Harlem  Railroad  Com- 
pany from  the  control  which  the  city  then  had  over  it.  This 
section  was  intended  to  give  to  the  New  Haven  railway  rights 
against  the  Harlem  railway,  not  to  enlarge  the  powers  of  the 
latter.  The  language  does  not  go  beyond  this  intent.  The  New 
Haven  company  may  go  as  fiir  as  the  Harlem  company.    But 
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how  far  is  that?  Just  so  far  as  the  common  council  permits,  and 
no  further.  It  extends  to  Forty-secJond  street  for  one  purpose ; 
it  extends  to  the  Astor  House  for  another. 

If,  however,  the  act  of  1848  could  be  held,  as  it  cannot,  to 
have  in  terms  released  the  Harlem  company  from  municipal 
control,  it  would  be  for  that  very  reason  void.  The  rights  of 
the  city  over  the  street,  which  it  owns  in  fee,  could  not  thus  be* 
taken  away,  nor  could  the  obligation  of  the  covenant  made  be- 
tween the  company  and  the  city  in  1882  be  thus  impaired; 
Fletcher  v.  Peck,  6  Cranch,  87;  DartmouiJi  College  case,  4' 
Wheat.  518. 

If  the  legislature  of  the  state,  subsequent  to  1831,  has  not' 
taken  away  the  control  of  the  city  over  the  Harlem  railway^nd 
more  has  the  city  itself  surrendered  its  control.  Indeed,  it  Say 
here  be  said  that  the  city  could  not  have  surrendered  it  Ita 
legislative  power  over  the  streets  cannot  be  given  up  or  impaired 
by  any  contract  or  act.  There  can  be  no  estoppel  against  pub* 
lie  officers.  Gray  v.  Mayor  of  Cambridge,  4  Cranch ;  Coats  v. 
Mayor,  7  Cow.  585 ;  BriUon^s  case,  Supreme  Court,  Mss.  There 
is  no  occasion,  however,  to  invoke  this  principle  of  law,  for  the 
city  has  done  nothing  that  looks  even  like  a  surrender  of  it8 
rights.  What  are  the 'acts  of  surrender  pretended  ?  First,  it  is 
said  that  the  ordinance  compelling  the  company  to  arch  over  the 
tunnel  was  such  an  act ;  and,  secondly,  it  is  said,  that  the  report 
of  the  committee  of  the  common  council,  accepting  the  oflfer  of 
the  company  to  cut  down  the  gi-ade  of  the  Fourth  avenue,  on 
the  east  side,  between  Thirty-second  and  Thirty-fourth  streets, 
was  another  such  act.  It  is  perfectly  clear,  that  in  neither  of 
these  transactions  was  any  such  surrender  expressly  made.  There 
is  not  a  word  about  waiver,  surrender,  or  loss  of  any  of  the  rights 
or  authority  of  the  city.  Is  such  a  surrender,  then,  implied  f 
That  cannot  be,  unless  it  be  clearly  against  good  faith  and 
fair  dealing  for  the  city,  at  :any  time  after  these  acts,  to  in* 
slat  upon  the  discontinuance  of  steam  below  Forty^second 
street. 

VI.  The  ordinance  of  the  city,  which  directed  the  company 
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to  discontinue  the  use  of  steam  below  Forty-second  street,  was 
a  valid  act  of  municipal  legislation,  regarding  merely  the  au- 
thority of  the  city  government  over  the  streets,  and  the  reserva- 
tions contained  in  the  act  of  the  legislature,  the  ordinance  of  the 
city,  and  the  covenant  of  the  company.  It  was  a  valid  net  of 
municipal  legislation  for  another  reason.  The  use  of  steam  en- 
gines in  the  tunnel,  or  across  the  sidewalk  at  Forty-second  street, 
is  a  plain  nuisance.  The  affidavits  establish  this  fact  That  is 
a  nuisance  which  injures  health,  or  is  offensive  to  the  senses,  or 
lenders  the  enjoyment  of  life  and  property  uncomfortable.  Cat- 
Un  v.  Valentine^  9  Paige,  675 ;  Fish  v.  Dodye,  4  Den.  31 1 ;  Brady 
v.  Woods,  3  Barb.  159.  One  of  the  first  duties  of  the  common 
coiucil  is,  to  order  a  nuisance  to  be  removed. 

wlL  The  ordinance  being  valid,  it  was  the  duty  of  the  Board  of 
Police  to  enforce  it.  Act  of  April  15,  1857,  chap.  569,  §§  5,  20. 
Suppose  the  company  were  to  attempt  to  run  its  locomotive,  with 
a  train,  through  Broadway,  or  down  Centre  or  Chatham  streets, 
will  any  sane  man  suppose  that  the  police  are  to  abstain  from 
interference?  If  the  ordinance  in  question  be  valid,  and  of  that 
we  suppose  there  can  be  no  reasonable  doubt,  it  is, as  illegid  to 
run  steam  engines  on  the  Fourth  avenue,  below  Forty-second 
street,  as  it  would  be  to  run  them  in  Broadway. 

VIII.  The  whole  history  of  the  relations  of  the  plaintiffii  to 
the  city  shows  a  disregard  of  their  obligations  to  it,  and  a 
oontumacy  towards  its  authoiity,  which  deserves  the  severest 
condemnation.  When  powerful  corporations  and  persons  ol 
influence  set  the  example,  it  is  not  surprising  that  disobedience 
to  the  laws  should  be  so  general. 

IX.  This  is  an  attempt  to  prevent  the  execution  of  a  mun  icipal 
law,  by  a  corporation  which  has  defied  it  already  for  more  than 
two  years.  An  injunction  ought  never  to  be  allowed,  and  can- 
not Stfifely  be  issued  to  prevent  the  enforcement  of  law.  The  exc- 
Otttion  of  the  laws  is  already  lax  enough — too  lax,  indeed,  for  the 
good  order  of  society — ^the  good  name  of  the  country.  It  is  to  be 
hoped  that  no  countenance  will  be  given  to  this  attempt  to  enlist 
the  courts,  not  in  the  work  of  enforcing,  but  of  obstructing  them 
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Ridiard  Busleed  and  Gilbert  Denn^  for  the  defendants,  the 
Mayor,  &c.,  of  New  York. 

I.  This  case  is  a  very  simple  one.  The  Harlem  Railroad  Com- 
pany claims  to  have  a  vested  right  to  run  its  locomotives,  pro- 
pelled by  any  power  it  sees  fit  to  employ,  over  its  railroad,  located 
on  the  Fourth  avenue  in  this  city,  down  to  its  machine  shops  and 
depot  at  Thirty-second  street.  This  right,  if  it  exists  in  behalf 
of  this  artificial  being,  must  be  derived  from  some  laws  of  tho 
state  or  municipal  grant. 

II.  If  it  exists,  no  matter  in  what  manner  obtained,  or  from 
what  source  derived,  it  must  be  set  out  in  the  complaint,  on  which 
ahne  the  temporary  injunction  was  issued,  and  which  alone  the 
plaintiff  claims  contains  enough  to  warrant  his  prayer  for  m  in- 
junction restraining  the  municipal  corporation  of  New  TTork 
from  enforcing  an  ordinance  duly  passed. 

III.  The  passage  of  the  resolution,  forbidding  the  use  of  steam 
on  the  Fourth  avenue  below  Forty-second  street,  is  not  in  viola- 
tion of  any  right  or  franchise  of  the  New  York  or  Harlem  Rail- 
road. 

a.  By  the  charter  and  laws,'  the  absolute  control  of  the  streets 
witiiin  the  city  is  vested  in  the  Mayor,  Aldermen  and  Common- 
alty, &c.  As  to  the  street  or  avenue  in  question,  the  fee  in  trust 
for  the  public  is  so  vested. 

i.  The  charter  of  the  Harlem  Railroad  Company  makes  the 
right  to  occupy  any  of  the  streets  or  avenues,  whether  "  such 
streets  or  avenues  had  been  opened  or  not,"  to  depend  entirely 
on  the  "  consent  of  the  Mayor,  Aldermen  and  Commonalty." 
And  after  the  road  has  been  constructed,  the  mayor,  aldermen 
and  commonalty  are  authorized,  by  the  said  charter,  '*  to  regu- 
late the  time  and  manner  of  using  the  same."  By  this,  full  power 
to  say  whether  **  the  same,"  that  is,  the  road,  shall  be  used  in  the 
night  time  or  the  day  time,  and  "  the  manner,"  that  is,  the  kind, 
of  power,  and  the  description  of  cars,  that  shall  be  used,  is  re^- 
served  to  the  city. 

c.  The  corporation  of  the  city,  and  the  railroad  company,, 
have  so  construed  this  charter ;  and  never  until  now  has  any 
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Buch  claim  been  set  up.    Contemporaneous  construction  should 
prevail,  even  if  it  were  doubtful  what  would  be  the  real  one. 

d.  Not  only  have  the  corporation  the  right  thus  to  control  the 
action  of  the  Harlem  Railroad  Company,  when  using  its  streets, 
but  it  has  never  pretended  or  professed  to  surrender  it,  and  it 
would  be  a  breach  of  duty  in  the  municipal  government  to  sur- 
render this  right  Opinion  of  Comstock,  J.,  in  Davis  v.  The 
Mayor^  Ac,  of  N,  F.,  4  Keman,  506.  The  fact  that  the  road 
runs  under  the*  avenue  does  not  affect  the  question. 

e.  The  right  to  regulate  the  time  and  manner  of  using  the 
streets  of  a  crowded  city  is  necessarily  exclusive  and  sovereign, 
and  must  be  reposed  in  the  local  government. 

fj£he  charterof  plaintiffs  was  accepted  with  aftdl  knowledge 
of  toe  law,  and  on  the  condition  that  it, should  he  held  subject 
to  the  will  of  the  local  government,  and  thus  became  and  was  a 
part  of  that  charter,  even  if  it  had  not  been  in  terms  incorporated 
in  it. 

g.  The  rights  of  the  company  depend  wholly  on  its  charter. 
If  the  legislature  have  authorized  it,  locomotives  may,  without 
the  assent  of  the  municipal  government,  run  from  the  City  Hall 
to  the  Battery,  provided  the  right  of  way  has  been  acquired ;  and 
the  converse  of  the  proposition  is  equally  true. 

The  amendment  of  1848  does  not  confer  any  rights  on  the 
Harlem  road,  as  to  their  engines. 

IV.  The  common  council  had  full  authority  to  adopt  the  reso- 
lution ;  and  being  the  exercise  of  its  legislative  authority,  the 
reason  of  that  exercise  cannot  be  inquired  into  here.  1.  The 
municipal  government  of  the  city  is  not  here  to  justify  the  expe- 
diency of  the  passage  of  the  resolution  or  ordinance  in  question. 
It  willed  it,  and  there/ire  it  did  it.  Not  even  in  a  court  of  justice 
can  the  motives  which  prompted  a  legislative  act  be  questioned. 
Milhau  v.  Sharp,  15  Barb.  Sup.  Ct.  R.  193, 

"  So  far  as  the  common  council  acts  in  the  exercise  of  its  pub- 
lic political  powers,  and  within  the  limits  of  its  chartr»r,  it  is 
vested  with  the  largest  discretion  ;  and  ivhether  its  laws  are  wise 
or  unwise,  whetlier  they  are  passed  from  good  or  bad  motives. 
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it  is  not  the  province  of  a  couxt  to  inquire."  18  Wendell,  99 ; 
17  How.  29,  80.  2.  No  court,  in  justifying  an  order  restraining 
the  common  council,  has  ever  claimed  the  right  to  supervise, 
inquire  into,  or  review  the  legislative  acts  of  the  board.  The 
reason  or  excuse  has  been  found  in  some  alleged  excess  of  juris- 
diction, violation  of  a  trust,  in  regard  to  private  property  or 
right,  or  on  some  ground  other  than  an  interference  with  the 
legislative  powers  of  the  board.  8.  The  celebrated  contempt 
case  of  the  People  v.  Sturteuant  is  no  exception  to  the  rule  stated. 
The  Court  of  Appeals,  in  5  Selden,  271,  put  tlie  decision  on  the 
ground  that  the  act  was  not  one  of  municipal  legislation,  but  a 
grant  upon  condition.  4.  The  corporation  has  the  exclusive 
right  to  control  or  regulate  the  use  of  the  streets  in  the  cifc  and* 
in  this  respect  is  endowed  with  legislative  sovereignty.  Irfiarb. 
438 ;  Davis  v.  The  Mayor^  supra,  5.  This  power,  being  a  dele- 
gated, one,  cannot,  by  the  corporation,  without  the  assent  of  the 
state  legislature,  be  delegated.  Barto  v.  Himrod,  4  Selden,  488 ; 
17  Barb.  438.  6.  The  whole  subject  of  the  regulation  of  the 
streets,  carriage  way,  and  sidewalks,  and  the  manner  in  which 
they  shall  be  used,  is  in  the  corporation,  and  must  remain 
subject  to  its  control.  7.  It  follows  that,  no  matter  what  ar- 
rangement the  corporation  has  made  with  the  railroad  com- 
pany, as  to  the  use  of  a  street,  it  is  either  revocable  or  it  is 
void. 

V.  The  resolution  or  ordinance  complained  of  is  not  in  viola- 
tion of  any  contract,  agreement,  or  understanding  between  the* 
plaintiffs  and  the  common  council.  1.  The  gratit  made  to  the 
railroad  company  was  conditional,  and  the  contract  renewed 
the  power  of  regulation  and  revocation.  2.  The  other  arrange- 
ments, agreements,  and  inducements  are  not  in  the  complaint  set 
out  as  in  writing,  and  are  too  vague,  indefinite,  and  uncertain, 
to  found  any  right  of  action  on.  But,  besides  this,  they  are  all 
denied.  8.  The  plaintiffs  have  no  cause  of  complaint,  when  the 
franchises  they  enjoy  are  taken  into  account. 

VI.  An  injunction  is  not  the  remedy,  even  if  the  action  of  the 
board  in  passing  the  ^solution  or  ordinance  was  unwise,  impoli- 
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tic,  or  oppressive.    Aq  applicatioa  for  a  repeal  or  modification 
should  be  made. 

Hilton,  J. — The  plaintifl&  are  a  railroad  company,  incorpo- 
rated by  an  act  of  the  legislature,  passed  April  25th,  1881  (Laws 
1881,  p.  828),  with  power  to  construct  a  railroad,  or  way,  from 
Twenty-third  street  to  the  Harlem  river,  and  "to  transport,  take, 
md  carry  property  and  persons  upon  the  same,  by  the  power  and 
force  of  steam,  of  animals,  or  any  mechanical  or  other  power,  or 
of  any  combination  of  them,  which  the  said  company  may  choose 
to  employ."  The  act  contains  eighteen  sections,  most  of  which 
are  devoted  to  the  manner  in  which  the  capital  stock  shall  be 
subscribed,  and  the  right  of  way  acquired  upon  the  route,  to  be 
fixed  1J|^n  by  the  company,  subject  to  the  approval  of  the  com 
mon  council  of  the  city  of  New  York.  After  provision  is  made 
respecting  these  subjects,  section  Fixteen  further  provides,  that 
"  nothing  in  this  act  sljall  be  deemed  to  authorize  the  said  cor- 
poration to  construct  or  use  their  railroad,  or  way,  across  or 
along  any  of  the  streets  or  avenues,  as  designated  on  the  map  of 
the  city  of  New  York,  whether  such  streets  or  avenues  shall 
have  been  opened  or  not,  without  the  consent  of  the  mayor, 
aldermen,  and  commonalty  of  said  city,  who  are  hereby  author- 
ized  to  grant  permission  to  the  said  corporation  to  construct  their 
said  railroad,  or  way,  across  or  along  said  streets  or  avenues,  or 
prohibit  them  from  constructing  the  same ;  and,  after  the  same 
shall  be  constructed,  to  regulate  the  time  and  manner  of  using 
the  same,  and  the  speed  with  which  carriages  shall  be  permitted 
to  move  on  the  same,  or  any  part  thereof"  &c. 

On  December  22d,  1881,  the  mayor,  aldermen,  and  common- 
alty of  the  city  of  New  York,  upon  the  application  of  the  plain- 
tiflfs,  adopted  an  ordinance  permitting  a  railway,  or  track,  to  be 
laid  down  pursuant  to  this  act,  and  in  conformity  with  a  map  on 
file  in  the.  register's  office.  Section  two  of  the  ordinance  is  to 
the  effect,  that  if,  at  any  time  after  the  construction  of  the  rail- 
way, it  shall  appear  to  the  mayor,  aldermen,  and  commonalty 
of  the  city  of   New  York,   that  the  railways,  or  any  part 
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thereof,  constitute  an  obstruction  or  impediment  to  the  future* 
regulation  of  the  city,  or  the  ordinary  uses  of  any  street  or 
avenue  (of  which  the  mayor,  aldermen,  and  commonalty  should 
be  the  sole  judges),  the  plaintiffs,  or  the  directors  thereof,  shall, 
on  the  requisition  of  the  said  mayor,  aldermen,  and  commonalty, 
forthwith  provide  a  remedy  for  the  same,  satisfactory  to  the 
mayor,  aldermen,  and  commonalty  ;  or  if  they  fail  to  find  such 
remedy,  they  shall,  within  one  month  after  such  requisition,  pro- 
ceed to  remove  such  railway,  or  other  obstruction  or  impedi- 
ment, and  to  replace  the  street  or  avenue  in  as  good  condition 
as  it  was  before  the  railway  was  laid  down,  &c.  By  section 
three,  the  right  of  regulating  the  description  of  power  to  be  used 
in  propelling  carriages  on  and  along  the  railways,  and  the  speed 
of  the  same,  as  well  as  all  other  power,  reserved  to  fR  said 
mayor,  aldermen,  and  commonalty,  by  the  act  of  incorporation 
of  the  plaintiffe,  was  expressly  retained  and  reserved.  By  sec- 
tion eight  it  was  declared,  that  the  ordinance  should  not  be  con- 
sidered as  binding  on  the  common  council,  nor  should  it  go  into 
effect  until  the  plaintifis  first  duly  execute,  under  their  corporate 
seal,  an  instrument  in  writing,  promising,  covenanting,  and  en- 
gaging, on  their  part  and  behalf,  to  stand  to,  abide  by,  and 'per- 
form all  the  conditions  and  requirements  of  the  ordinance,  such 
as  the  mayor  and 'counsel  to  the  board  should  approve ;  and, 
when  so  signed  and  approved,  to  be  filed  with  the  comptroller. 

On  January  9th,  1832,  the  plaintiffs  accordingly  executed, 
under  their  corporate  seal,  and  filed  with  the  comptroller,  an 
agreement  reciting  the  ordinance,  and  in  consideration  thereof, 
and  pursuant  to  its  requirements,  covenanted,  engaged,  and 
promised,  on  their  part,  to  stand  to,  abide  by,  and  perform  all 
the  conditions  and  requirements  contained  in  it  After  having 
thu.s  obtained  the  consent  of  the  corporation  of  the  city,  the 
plaintiffs  proceeded  to,  and  did  acquire,  under  their  act  of  incor- 
poration, the  title  to  a  strip  of  land  twenty  four  feet  in  width  in 
the  Fourth  avenue,  extending  from  Twenty  third  street  to  the 
Harlem  river,  and  upon  which  their  track  is  now  laid. 

Subsequently,  and  in  1848,  the  avenue  was  opened  as  a  public 
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fctreet,  in  the  manner  prescribed  by  law,  and  by  which  it  appears 
the  plaintiffij'  title,  thus  acquired,  was  extinguished. 

In  December,  1844,  and  while  the  eugine-house  and  steam- 
depot  of  the  plaintiffs  was  located  on  the  avenue  at  Twenty-si^Lth 
street,  the  mayor,  aldem»en,  and  commonalty  adopted  a  resolu- 
'tion  or  ordinance  requiring  the  discontinuance  of  steam  power 
below  Thirty-second  street,  prior  to  August  1,  1845.  This 
direction  was  not  complied  with  until  the  fall  of  1846,  when  the 
plaintiflfe  removed  their  engine-house,  machine-shop,  &c.,  to 
Thirty-second  street,  upon  the  alleged  suggestion  and  assur- 
ance of  the  corporation  of  the  city  that  the  location  at  Thirty 
second  street  would  be  permanent,  and  not  subject  to  further 
interference.  Under  these  suggestions  and  assurances,  it  is 
allegl^'  that  the  plaintiffs  have  constructed  improvements  at  the 
location  named,  at  an  expenditure  of  upwards  of  $94,000. 

On  August  8,  1850,  the  mayor,  aldermen,  and  commonalty 
adopted  a  resolution  requiring  the  plaintifis  to  construct  an  arch 
over  that  part  of  their  road  which  was  laid  in  the  trench  cut 
through  the  avenue  at  Murray  hill,  and  extending  from  Thirty- 
second  to  Forty-second  streets.  The  plaintifl&  were  induced,  as 
they  allege,  to  acquiesce  in  this  measure,  and  make  the  ex- 
penditure requisite  to  construct  the  arch,  under  assurances  made 
Ibefore  the  committee  of  the  common  council^,  that  such  improve- 
ment would  obviate  all  objections  to  the  permanent  erection  of 
the  depot  at  Thirty-second  street 

After  the  arch  had  been  completed  in  accordance  with  the 
refeolution,  and  on  December  27,  1854,  the  mavdr,  aldermen,  and 
commonalty  adopted  a  resolution  or  ordinance  in  the  following 
words :  "  Resolved^  That  no  locomotive  or  steam  engine  be  al- 
lowed tp  run  on  the  tracks  of  the  Harlem  and  New  Haven  rail- 
road company  on  Fourth  avenue,  south  of  Forty -second  street, 
eighteen  months  after  the  passage  of  this  ordinance."  The  plain- 
tifis neglected  to  conform  to  this  requirement,  and  the  Board  of 
Commissioners  of  the  Metropolitan  Police  district  made  an  order 
directing  their  superintendent  to  enforce  it.  The  plaintiffs  rest 
their  refusal  to  obey  it  on  the  ground  that  the  ordinance  was 
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passed  in  violation  of  their  rights  and  franchLses,  as  granttid  by- 
acts  of  the  legislature;  claiming  that  it  is  without  any  legal  or 
equitable  authority  to  authorize  its  passage;  and  also  that  it  is 
in  violation  of  the  aforesaid  agreement. 

Upon  a  complaint  embodying  substantially  the  facts  stated, 
and  alleging  that  the  enforcement  of  the  ordinance  of  Decem- 
ber, 1854,  would  be  ruinous  to  the  business  of  the  plaintiffs,  this 
court  is  asked  to  restrain  the  defendants  from  interfering  with 
the  running  of,  the  steam  engines  of  the  plaintiffs,  or  of  the  New 
York  and  New  Haven  Eailroad  Company,  upon  the  Fourth 
avenue  to  Thirty-second  street. 

In  opposition  to  this  application,  the  defendants  have  furnished 
affidavits  showing  that  Murray  hill,  and  the  lands  adjacent  tp 
the  plaintiflEi'  engine  depot  at  Thirty-second  street,  has  ^Ujcom^ 
a  thickly  settled  part  of  the  city,  and  is  used  as  a  place  of  resi- 
dence by  citizens  who  have  erected  there  valuable  and  expensive 
buildings ;  that  the  plaintiffs  have  placed  their  rails  on  the  side- 
walk and  carriage-way  of  the  avenue  at  Thirty -second -street, 
and  use  them  with  their  cars  and  engines  in  such  a  manner  as  to 
render  that  part  of  the  avenue  highly  dangerous  to  travellers  on 
^  foot,  or  in  their  own  vehicles,  and  that  the  smoke,  gas,  and  noises 
resulting  from  the  running  of  locomotive  engines  on  the  avenue 
below  Forty -second  street,  creates  a  nuisance  noxious  and  offen- 
sive to  the  neighboring  inhabitants,  and  materially  interfering 
with  the  proper  enjoyment  by  them  of  their  property. 

Upon  the  argument,  the  counsel  for  the  police  commissioners 
presented  two  preliminary  objections,  which  seem  entitled  to 
attention. 

First  That  this  court  has  no  jurisdiction  of  an  action  of  this 
nature  against  the  corporation  of  the  city. 

The  jurisdiction  of  this  court  is  partially  defined  by  section 
thirty-three  of  the  Code  of  Procedure.  It  extends  to  actions 
which  relate  to  the  determination  in  any  form  of  a  right  or  in- 
terest in,  and  for  injuries  to,  real  property ;  to  actions  of  partition 
and  foreclosure ;  to  certain  actions  for  the  recovery  of  a  penalty 
or  forfeiture  imposed  by  statute ;  and  to  actions  against  public 
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officers  in  certain  cases;  also  to  all  otber  actions  where  the  de- 
fendants reside,  or  are  personally  senred  with  summons,  in  the 
city ;  or  where  one  or  more  of  several  defendants,  jointly  liable 
on  contract,  reside  or  are  personally  served  with  summons 
within  the  city ;  and  abo  to  actions  against  corporations,  created 
by  or  under  the  laws  of  this  state,  and  transacting  their  general 
business,  or  keeping  an  office  for  the  transaction  of  business, ' 
wiihin  the  city,  or  established  by  law  Vierein  ;  or  created  by  the 
laws  of  any  other  government,  for  the  recovery  of  any  debt 
or  damages,  whether  liquidated  or  not,  arising  upon  contract 
made,  executed,  or  delivered  within  this  state,  or  upon  any 
cause  of  action  arising  therein.  Code,  §§  88,  128,  124;  Laws  of 
1847,  p.  279,  §  7;  ibid.  1854,  p.  464.  The  constitution  (Art  8, 
§  S)  dli^  provides,  that  *'  all  corporations  shall  have  the  right  to 
sue,  and  shall  be  subject  to  be  sued,  in  all  courts  in  like  cases  as 
natural  persons." 

These  provisions  of  law  would  seem  decisive  upon  the  ques- 
tion ;  and  the  decision  of  the  Court  of  Appeals,  in  The  People  ex 
rtl  Davis  dk  Pahner  v.  Sturievant  (5  Seld.  268),  so  fully  sustains 
the  jurisdiction,  that  the  point  here  taken  can  scarcely  be  con- 
sidered open  for  discussion.  And  it  is  proper  to  add,  that  the 
counsel  for  the  corporation  not  only  declined  to  present  it,  but 
expressly  disclaimed  it 

Second,  It  is  objected  that  this  court  has  no  jurisdiction  to  re 
strain  the  police  commissioners ;  that  they  are  state  officers,  and 
comprise  a  board  of  state  officers,  and,  against  such,  an  injunc- 
tion can  only  be  granted  by  the  Supreme  Court  at  a  general  term. 

In  support  of  this  view  I  am  referred  to  chap.  488,  Laws  of 
1851,  p.  920.  But  upon  reference  to  section  two  of  that  act,  it 
will  be  seen  that  the  words  "state  officers,"  in  the  sense  there  used, 
were  only  intended  to  include  such  as  had  been  theretofore  so  de- 
nominated ;  and  to  designate  those  who  were  immediately  con- 
nected with  the  government  of  the  state,  and  in  actions  against 
whom  it  was  the  duty  of  the  attorney-general  to  appear  for  and 
defend.  Const.  1846,  Art  6,  see  marginal  note  to  §  1 ;  Christman 
V.  Floyd,  9  Wend.  842.    The  police  commissioners  are  mere  local, 
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district  officers,  and  are  not  state  officers,  within  the  proper  mean- 
ing of  the  term,  as  nsed  in  the  act  of  1851 ;  consequently,  in  a 
proper  case,  they  can  be  restrained  b^  this  "court  in  the  exercise 
of  its  equity  powers,  in  the  same  manner,  and  to  the  like  extent, 
as  other  local  or  county  oflScers. 

These  objections  having  been  disposed  of,  I  proceed  to  the 
examination  of  the  principal  question : — ^Whdthcr  the  ordinance 
intended  to  be  enforced  was  passed  in  violation  of  previous 
agreements  between  the  corporation  of  the  city  and  the  plaintiflfe, 
or  of  the  rights  or  franchises  granted  to  the  plaintiffs  by  the 
legislature ;  or  without  any  legal  authority. 

The  legislative  power  and  control  of  the  corporation  of  the 
city,  over  the  streets  and  avenues  within  its  limits,  are  very  ex- 
tensive, and  the  only  limitation  upon  them  is,  that  they  snBh  be 
appropriated  to  no  use  or  purpose  which  is  not  alike  free  and 
common  to  all  citizens  and  travellers.  Everything  which  tends 
to  render  the  streets  useful  or  convenient,  for  the  purposes  of 
travelling  upon  them  as  common  public  highways,  is  within  the 
power  of,  and  may  be  exercised  by  the  corporation.  But  as  con- 
verting them  to  railroad  purposes,  and  permitting  rail  tracks  to 
be  laid  upon  them,  to  be  used  by  an  individual  or  an  association, 
in  the  transportation  of  merchandise  and  passengers  for  hire,  is 
a  devotion  of  them  to  a  use  exclusive  in  its  nature,  and  which, 
fix)m  its  very  character,  cannot  be  alike  common  to  all  travellers; 
hence  the  legislature,  in  the  act  incorporating  the  plaintiffs,  gave 
to  the  corporation  of  the  city  express  authority  to  grant  permission 
to  the  plaintiffs  to  construct  their  road  across  or  upon  the  streets 
over  which  their  route  might  be  laid.  Davis  v.  The  Mayor  of 
K  r.,  4  Kernan,  506,  515,  517,  522,  524;  Milhau  v.  Sliarp,  17 
Barb.  437 ;  Williams  v.  Central  R.  /?.,  16  N.  Y.  Rep.  97 ;  Attor^ 
ney  General  v.  The  Mayor  of  N.  F.,  3  Duer,  119-153.  Although 
the  power  to  give  this  permission  must  be  derived  from  the  legis- 
lature, yet  its  exercise  does  not  in  any  way  deprive  the  corpora- 
tion of  its  legislative  control  over  the  streets  in  all  other  respects, 
and  it  is  entirely  competent  to  impose,  upon  the  parties  asking 
permission,  such  restrictions  as  the  corporation  may  think  proper 
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in  regard  to  the  manner  in  which  the  rail  track  shall  be  used, 
and  also  such  conditions  as  upon,  which  the  right  to  continue  io 
the  future  use  of  the  «ame  may  depend. 

But  apart  from  the  restrictions  imposed  by  the  sixteenth  sec- 
tion of  the  act  incorporating  the  plaintiff,  'and  the  rights  ex- 
pressly reserved  to  the  corporation  by  the  contract  entered  into 
by  the  plaintiffi  on  December  22d,  1S51,  upon  obtaining  permis- 
sion to  lay  their  track,  the  corporation  might  at  any  time  regu» 
late  the  manner  of  using,  and  the  motive  power  to  be  used  upon 
the  track,  whenever  in  its  opinion  the  public  interests  required 
such  interference  or  regulation. 

Thi3  regulating  or  legislative  power  of  the  corporation  over 
the  streets  partakes  of  the  character  of  legislative  sovereignty, 
ori^liially  conferred  by  the  charter  of  Governor  Dongan  in  1686, 
confirmed  in  1730  by  the  Montgomerie  charter,  and  subsequently 
by  legislative  grants ;  it  may  well  be  doubted  whether  the  city 
can  be  wholly  deprived  of  it  even  by  an  act  of  the  legislature 
itself.  Certain  it  is,  however,  that  tlie  corporation  cannot  sur- 
render any  part  of  it  into  the  hands  of  private  individuals,  or  of 
a  privale  corporation,  without  previous  legislative  sanction,  and 
any  attempt  by  it  to  do  so,  without  such  authority,  would  be 
utterly  void.    See  cases  cited  supra. 

In  the  present  case,  not  only  did  the  legislature  abstain  from 
authorizing  the  corporation  to  grant  the  plaintiff  any  permission 
except  to  construct  their  railroad  across  or  along  certain  streets 
and  avenues  of  the  city,  but,  in  addition,  recognized  this  regu- 
lating and  legislative  power  of  the  corporation  over  its  streets, 
by  providing  that,  after  the  road  should  be  constructed  under 
such  permission,  the  time  and  manner  of  using  the  same,  and  the 
speed  with  which  carriages  should  be  permitted  to  move  on  the 
same  or  any  pari  Hiereof^  should  be  subject  to  it.  The  plaintiflS 
accepted  their  charter  with  this  restriction ;  upon  obtaining  per- 
mission to  lay  their  rails  they  recognized  it  as  such ;  and  by  their 
agreement  of  January  9th,  1832,  bound  themselves  to  conform  ' 
to  it,  and  all  the  other  conditions  required  by  them,  by  the  ordi- 
nance of  December  22d,  1831. 
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But  it  is  contended  that  this  agreement  is  not  binding  upon 
the  plaintiffs,  because  it  attempted  to  transfer  to  the  corporation 
the  discretion  vested  in  the  plaintiffs,  by  their  act  of  incorpora- 
tion, and  by  which  it  is  said  that  they  alone  possess  ttie  right  to 
determine  the  motive  power  to  be  used  on  their  road. 

The  answer  to  this  is  twofold : — 1st.  A  party,  applying  to  a 
court  for  the  application  of  its  equitable  powers,  should  be  held 
to  the  rule,  "  that  he  who  seeks  equity  must  do  equity."  He 
should  not  be  permitted  to  found  his  claim  for  relief  upon  a  per- 
mission contained  in  a  contract,  while  he  repudiates  the  condi- 
tions and  covenants  entered  into  by  him,  and  which  formed 
the  consideration  upon  which  the  permission  was  granted,  j&m- 
cfen  V.  Hepburn,  8  Sand.  S.  C.  R.  371 ;  Willard  Eq.  Juris.  846. 

2d.  The  agreement,  for  the  reasons  I  have  stated,  was^t  a 
transfer  of  the  corporate  power  of  the  plain tiflfe.  The  corpora- 
tion might  grant  or  withhold  its  permission,  and,  if  granted,  it 
had  the  right  to  impose  upon  it  such  restrictions  and  conditions 
as  would  enable  the  mayor,  aldermen,  and  commonalty  to  so 
regulate  the  use  of  the  plaintifEs'  road  as  to  prevent  it  being  an 
inc^.«nvenience  to  citizens  and  travellers.  Besides,  as  before 
stated,  tbe  plaintiffe  accepted  their  charter  with  this  restriction 
uppn  their  corporate  power,  and  cannot  now  be  permitted  to 
complain  that  it  turns  out  to  be  more  burdensome  or  incon- 
yenient  than  was  at  first  anticipated. 

Again  :  It  is  contended,  that  even  admitting  that  the  corpora- 
tion originally  had  the  power,  under  the  act  incorporating  the 
plaintifEs,  and  the  ordinance  contained  in  the  agreement  of  Janu- 
ary 9,  1832,  yet  by  subsequent  assurances  to,  and  agreements 
with  the  plaintiffs,  and  upon  the  faith  of  which  the  plaintiffs  had 
incurred  large  expenditures,  and  submitted  to  great  inconve- 
niences, it  has  deprived  itself  of  the  right  to  interfere  in  aiiy  way 
with  the  plaintiffs  in  their  present  use  of  their  road. 

The  answer  to  this  is  likewise  twofold : — 1st.  There  can  now 
exist  no  doubt  that  corporations,  like  individuals,  may  be  bound 
by  implied  contracts,  to  be  deduced  by  inference  from  corporate 
acts,  without  either  a  vote,  writing,  or  deed.   Ex  parte  Peru  Iran 
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Oo.,  7  Cowen,  540 ;  American  Ins.  Oo,  v.  Oakley^  9  Paige,  496^ 
Peterson  v.  The  Mayor  of  New  Ywk,  17  K  Y.  Sep.  449.  Bat  in 
applying  tins  rule  we  must  be  careful  not  to  violate  other  legal 
principles,  such  as,  that  no  act  can  be  made  valid  which  is  with- 
out the  power  of  the  corporation,  or  the  scope  of  its  authority. 
Here,  as  we  have  seen,  the  corporation  could  not  deprive  itself 
of  its  legislative  power  over  the  streets,  and  prevent  its  hereafter 
regulating  their  use  by  all  persons,  including  the  plaintiff;  and 
any  attempt  to  do  so  by  contract,  either  express  or  implied, 
would  not  only  be  revocable  at  pleasure,  but  void. 

2d.  The  papers  read  on  this  motion  foiled  to  convince  me  that 
the  corporation  ever  entered  into  any  such  agreements  as  the 
plaintiffs  claim ;  or  that  their  acts  were  such  as  would  lead  mc 
to  illftr  any  contract  of  the  nature  alleged.  It  is  quite  probable 
the  plaintifiFs  supposed,  when  they  arched  over  the  trench  from 
Thirty-third  street  to  Forty-second  street,  that  they  had  put  an 
end  to  all  further  interference  with  them  in  the  use  of  their  steam 
engines  above  Thirty -second  street;  but  if  this  act  was  baaed 
entirely  upon  such  a  supposition,  the  court  cannot  give  any  relief 
founded  upon  it,  though  it  may  have  been  entertained  and  acted 
upon  in  good  faith. 

Having,  for  the  reasons  stated,  arrived  at  the  conclusion  that 
the  ordinance,  which  the  plaintiflfe  ask  to  have  the  enforcement 
of  restrained,  is  valid,  and  one  that  the  plaintiffs  are  bound  to 
obey,  it  does  not  seem  necessary  to  inquire  into  the  reasons 
which  actuated  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York  in  adopting  it,  nor  would  such  an  inquiry  be 
I  proper,  because  courts  are  bound  to  assume  that,  where  a  dis- 
cretion is  vested  in  a  municipal  body,  exercising  functions  of  a 
legislative  character,  good  reasons  existed  for  the  adoption  of  a 
regulation  or  ordinance  which  was  the  result  of  su  3h  a  discretion. 
Oneida  Com.  Pleas  v.  Peopk,  19  Wend.  79,  99  But,  were  it 
otherwise,  it  would  be  sufficient  to  say  that  the  affidavits  pre- 
sented by  the  defendants  go  far  to  show  that  tlic  use  of  steam 
engines  at  the  plaintifiFs'  depot  at  Thirty-second  street  constitutes 
a  nuisance  to  the  neighborhood,  and  the  constant  running  of 
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engines  across  the  sidewalks,  and  the  condition  of  the  avenue 
at  this  point,  produced  by  the  plaintiffs'  acts,  constitute  an  ob- 
struction to  its  free  use  by  our  citizens  to  such  an  extent  as  to 
call  for  the  adoption  of  the  ordinance  in  question,  and  its  en^ 
forcement  by  the  police  commissioners.  These  may  have  been 
the  reasons  which  controlled  the  defendants  in  their  conduct ; 
but  whether  they  were  or  were  not,  as  I  before  remarked,  it  is 
not  my  duty  to  consider,  having  determined  the  ordinance  in 
question  to  be  within  the  power  of  the  corporation  to  adopt, 
and  one  that  the  police  may  properly  enforce. 

Although  upon  the  argument  it  was  deemed,  by  counsel  on 
both  sides,  necessary  to  inquire  into  the  powers  and  duties  of 
the  board  of  police  commissioners,  and  the  powers  of  a  police- 
man or  constable,  both  at  common  law  and  under  the  broadjjlro- 
visions  of  the  metropolitan  police  act  (2  Laws  1857,  p.  200),  it 
seems  unnecessary  that  I  should  follow  them,  afber  having 
arrived  at  the  conclusion  stated.  It  is  enough  to  state  that  the 
duty  of  enforcing  all  the  public  ordinances  of  the  city,  and  es- 
pecially those  which  are  applicable  to  police  or  health  (§§  5,  20), 
is  imposed  by  law  upon  the  board  of  police  commissioners,  and 
to  add  that,  upon  the  affidavits  read  on  this  motion,  the  ordinance 
in  question  might  very  properly  be  classed  under  either  head. 

I  have  abstained  from  inquiring  whether,  under  the  law 
amendatory  of  the  act  incorporating  the  plaintiffs,  passed  March 
29, 1848  (see  Laws  of  1848,  ch.  143,  p.  238),  the  New  York  and 
New  Haven  Eailroad  Company  acquired  aay  greater  rights  in 
respect  to  the  use  of  the  plaintiffs'  track  than  is  possessed  by  the 
plaintiffs,  because  that  company  is  not  before  the  court  as  a  party 
to  this  action.  But  if  the  views  I  have  here  stated  are  correct, 
it  is  difficult  to  perceive  wherein  their  position,  under  the  ordi- 
nance in  question,  differs  materially  from  that  of  the  plaintijBEs. 

The  motion  for  injunction  is  denied.(a) 


(a)  Subsequently  the  New  York' and  New  Haven  Railroad  Company,  upon  a  bill 
filed  in  the  United  States  Circuit  Court  against  the  same  defendants,  applied  for  aa 
fajunction  like  the  one  asked  for  in  this  case.    Upon  the  motion,  substantiallj  the 
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Robert  L.  Willis  v.  Charles  J.  Warren. 

No  action  can  be  maintained  for  the  recoyety  of  any  gambling  apparatus  or  device, 
seized  by  a  public  oflDcer  upon  a  charge  that  tbej  are  kept  or  used  for  the  pm^ 
pose  of  gambling. 

A  police  justice,  without  warrant,  entered  the  premises  of  Willis,  and,  finding  sev- 
eral persons  engaged  in  playing  cards,  arrested  them  on  a  chai^  t>f  gambling, 
seized  the  gambliojg  apparatus,  and  also  several  lewd  pictures  found  upon  the 
preniisea  The  articles  thus  taken  were  placed  in  the  custody  of  Warren,  the 
property  clerk  of  the  Board  of  Metropolitan  Police  Oommiasioners.  In  an  action 
of  claim  and  delivery,  subsequently  brought  against  Warren,  to  recover  their  pos- 
session— Hddf  that  they  were  in  cusiodia  legiSy  and  no  action  would  lie  for  Uieir 
rccjv^ery.    The  complaint  was,  therefore,  dismissed. 

U  se^mXhaX  any  person  may  arrest  another  who  has  committed  a  felony,  and  a  jn»- 
tico  of  the  peace,  or  coustable,  may  also  vtrtule  oficU  arrest  for  any  offence  Um 
than  a  felony,  if  committed  in  his  presence. 

The  public  exliibition  of  obscene  pictures  is  an  offence  indictable  at  common  law. 
Such  pictures  are  regarded  as  a  common  nuisance,  and  should  be  destroyed  when 
the  fact  of  publication  is  estoblished. 

It  is  the  policy  of  the  law  to  destroy  all  such  articles,  and  the  loss  thus  ooeasioned 
to  the  owner  is  a  part  of  the  punishment  inflicted  for  the  offence  of  publicly  keep- 
ing or  exposing  theoh 

At  Special  Term,  February  8(h,  1&59. 

Motion  to  dismiss  complaint.  This  was  an  action  of  claim 
and  delivery,  brought  to  recover  the  possession  of  certain  gambling 
apparatus  and  obscene  pictures  taken  from  the  plaintiffs  prem- 
ises by  Police  Justice  Connolly,  and  delivered  by  him  to  the 
custody  of  the  defendant,  as  property  clerk  of  the  Board  of  Po- 
lice Commissioners.  It  appeared  that  the  justice,  without  any 
charge  made  or  warrant  issued,  entered  the  plaintiff's  house 
during  his  absence,  found  several  persons  engaged  in  playing 
cards,  arrested  them  for  gambling,  and  at  the  same  time  seized 
the  articles  in  question.  The  sheriff  having  taken  them  from  the 
defendant,  before  their  delivery  to  the  plaintiff  this  application 


same  facts  were  presented.    After  hearing  the  parties,  Judge  Nelson,  in  August^ 
1868,  denied  the  application. 
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was  made  on  behalf  of  tbe  defendant  to  have  the  complaint  dis- 
missed, and  the  articles  restored  to  his  custody. 

Browrij  Hall  and  Vanderpoel^  for  the  motion. 

James  if.  Smith,  jr»^  and  John  Anderson,  jr.,  opposed. 

Brady,  J. — Justice  Connolly,  attended  by  others,  entered  the 
premises  581  Broadway,  and  there  finding  several  persons  en- 
gaged in  playing  cards,  arrested  them  on  a  charge  of  gambling, 
as  appears  by  the  affidavit  of  McClelland  read  in  opposition  to 
this  motion.  It  seems  that  in  the  apartment  in  which  such  per- 
sons were  found  at  play,  or  on  tbe  premises,  there  were  o^ain 
devices,  or  apparatus  for  gambling,  which  were  seized  and  placed 
in  the  custody  of  the  defendant,  who  is  the  property  clerk  of  the 
board  of  police,  created  by  the  act  passed  April  15, 1857.  Laws 
*1857,  chap.  569.  The  plaintiff  claims  the  apparatus  so  seized, 
and,  insisting  that  he  is  entitled  to  have  them,  notwithstanding 
the  circumstances  detailed,  brought  this  action,  which  is  one  for 
the  claim  and  delivery  of  personal  property  under  the  Code,  to 
obtain  possession  of  them. 

The  defendant,  having  delivered  the  articles  to  the  sheriff, 
moves  for  an  order  compelling  their  return  to  him,  or  for  such 
order  as  he  may  be  entitled  to  in  the  premises,  upon  the  ground 
that  they  are  nuisances  at  common  law,  possessing  none  of  the 
attributes  of  property,  and  that  no  action  can  be  brought  for 
their  recovery. 

The  plaintiff,  in  answer  to  this  view,  insists  that  the  seizure 
was  unlawful,  because  no  warrant  was  exhibited,  and  that  the 
detention  of  the  property  is  unlawful,  because  it  is  a  deprivation 
of  property  without  due  process  of  law.  The  act  against  gam- 
bling, passed  July  10, 1851  (Laws  1851,  chap.  504),  and  amended 
by  the  act  passed  April  9, 1855  (Laws  1865,  chap.  214),  was  not 
referred  to  on  the  argument,  but  reference  to  it,  and  the  act  of 
1857,  supra,  creating  the  metrjjpolitan  police,  will  be  necessary 
in  considering  this  motion. 
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The  twenty -fourth  section  of  the  act  of  1851  provides  for  the 
seizure  of  any  gambling  device  or  apparatus,  by  warrant  to  be 
issued  upon  the  filing  of  an  affidavit,  stating  that  the  affiant  has 
reason  to  believe  that  the  person  charged  in  the  complaint  has 
upon  his  person,  or  at  any  other  place  named  in  the  affidavitj 
any  gambling  device  or  apparatus;  It  also  provides  for  tiie 
arrest  of  such  person,  and  for  the  detention  of  the  property  so 
taken,  subject  to  the  order  of  the  court  before  which  such 
offender  may  be  required  to  appear  until  his  discharge  or  coq- 
viction.  And  further,  that  in  case  of  the  conviction  of  such 
person,  the  gambling  table,  device,  or  apparatus  shall  be  de- 
stroyed. Section  twenty-five  of  the  same  act  is  substantially  to 
the  f^e  effect ;  proyiding  in  addition,  however,  for  the  detention 
of  the  apparatus,  to /be  produced  on  the  trial  of  the  offender. 

The  ninth  sectioii  of  the  act  of  1857  provides,  that  if  the  gen- 
eral superintendeni  of  police  shall  report,  in  writing,  to  the  boai-d 
of  police  that  thefe  are  good  grounds  for  believing  any  Louse  or 
room  to  be  kept  or  used  as  a  gambling  house  or  cock-pit,  and  if 
two  or  more  householders,  dwelling  within  the  metropolitan  police 
district,  and  not  belonging  to  the  metropolitan  police,  shall  make 
oath,  in  writing,  tihat  the  premises  complained  of  are  commonly 
reported  and  believed  by  the  deponents  to  be  kept  as  a  common 
gaming  house  or  cock-pit,  any  commissioner  of  police  may,  by 
order  in  writing,  authorize  the  general  superintendent,  or  either 
deputy  superintendent  of  police,  to  enter  upon  such  premises, 
and  take  into  custody  all  persons  who  shall  be  found  therein, 
and  to  destroy  all  implements  of  gaming  found  therein.  These 
statutes  are  not  inconsistent  with  each  other.  The  act  of  1857 
confers  power  upon  the  commissioners  of  police,  and  the  act  of 
1851  prescribes  the  duties  of  magistrates  and  police  justices. 
The  seizure  complained  of  was  made,  it  would  seem  from  the 
papers  submitted,  by  Justice  Connolly,  without  any  interpositioa 
or  interference  of  or  by  the  police  commissioners. 

It  is  alleged  that  no  warrant  was  exhibited  at  the  time  of  the 
arrest  and  seizure,  and  that  allegation  has  not  been  controverted. 
Assuming,  then,  that  there  was  no  warrant  issued,  that  fact  does 
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not  aid  the  plaintiff.  There  is  no  evidence  that  the  entrj  of  the 
justice  and  his  attendants  was  by  force ;  and  there  can  be  no 
doubt  that)  if,  upon  entering  the  premises,  the  justice  was  satisfied 
that  the  persons  therein  were  engaged  in  gambling,  he  would 
have  the  right  to  arrest  them  without  a  warrant.  Where  a 
felony  has  been  committed,  an  arrest  may  be  made  by  any  indi- 
vidoal  without  a  warrant  {HMey  v.  Mixy  8  Wend.  S50) ;  and  a 
eonstable  may  ex  officio  without  warrant  arrest  a  breaker  of  the 
peace*     Taylor  v.  Strong^  8  Wend.  384. 

It  is  said  by  Blackstone  (4th  Book,  page  292),  that  an  arrest 
may  be  made  by  a  justice  of  the  peace  without  warrant,  who 
may  himself  apprehend,  or  cause  to  be  apprehended,  by  word 
only^  any  person  committing  a  &lony  or  breach  of  the  peace  in 
his  presence.  The.  rule  laid  down  by  Chitty  (1  Vol.  Crim^lflLawi 
14  [4th  Am.  edition]),  is  as  follows:  "  Any  peison  may,  without 
warrant,  apprehend  and  carry  before  a  magistrate  a  party  about 
to  expose  an  infistnt  and  leave  it  to  perish ;  or  a  person  playing 
with  Mse  dice,  or  otherwise  committing  a  fraud  affecting  the 
puUia'*  And  again,  at  pages  Id  and  20,  "That  a  constable, 
by  the  original  and  inherent  [)ower  which  he  possesses,  may,  for 
treason,  felony,  breach  of  the  peace,  and  some  misdemeanors  less 
than  felony,  committed  in  his  presence,  apprehend  the  supposed 
lender  virUite  officii  without  any  warrant."  See  also,  on  this 
•abject,  Oommonweallh  v.  Deacoyi^  8  S.  &  R,  47;  Knot  v-  Oatf, 
1  Root,  66;  2  Hawkins,  c.  12,  §  20. 

From  these  authorities  the  rule  dedueible  is,  that  any  person 
may^  without  warranty  arrest  another  who  has  committed  a 
felony,  either  at  the  time  it  is  committed  or  subsequent  thereto ; 
and  that  a  justice  of  the  peace  or  constable,  viriute  officii,  may, 
without  warrant,  not  only  arrest  a  person  for  a  felony,  but  also 
for  any  breach  of  the  peace  or  misdemeanor  less  than  a  felony, 
oommitted  in  his  presence.  The  arrest  of  the  parties  engaged 
at  play,  as  before  stated,  on  a  charge  of  gambling,  was,  there- 
fore^ legally  made.  When  the  arrest  is  made,  the  seizure  of  the ' 
implements  is  provided  for  by  law,  as  we  have  seen,  for  the  two- 
fold object  of  using  them  as  evidence  of  the  charge,  and  that 

Vol.  L  88 
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thny  may  be  destroyed  if  conviction  follow.  It  is  the  policy  of  the 
law  to  destroy  gambling  apparatus,  and  the  loss  incurred  by  the 
owner  is  a  part  of  the  punishment  inflicted  for  the  offence,  which 
is  cf>nsidered  by  the  law  most  mischievous  in  its  consequences 
to  society.  1  Russel,  406 ;  Roscoe*s  Crim.  E.  4i7.  Although 
the  «ict  of  1857  provides  for  the  destruction  of  gaming  apparatus, 
it  cannot  be  held  to  authorize  such  destruction  until  after  con- 
viction for  the  offence  of  gambling,  in  which  such  apparatus  was 
employed  ;  but  the  right  to  destroy  it,  and  the  right  to  detain  it 
until  after  the  trial  of  the  alleged  offence,  is  one  vested  in  the 
public  authorities,  and  is  not  in  conflict  with  any  provision  of 
the  constitution.  Property  may  be  taken  as  a  punishment  for 
an  offence  (see  opinion  of  Comstock,  J.,  illustrating  this  principle, 
in  w^neliamer  v.  The  People,  8  Ker.  402),  but  not  until  the 
offence  is  established  by  conviction.  Where  the  offence  is  one 
which  is  accomplished  by  the  use  of  the  article  forfeited,  there 
seems  to  be  great  propnety  in  holding  it  in  custodia  Je^s  until 
the  charge  is  disposed  of;  and  such  is  the  power  conferred, 
properly  I  think,  in  regard  to  gambling  devices.  The  owner  of 
the  property  thus  held  is  not  without  a  remedy.  He  may 
apply  to  the  court,  in  which  the  charge  of  gambling  is  pending, 
for  the  restoration  of  the  property,  or  he  may  urge  his  trial,  and 
thus  acquire  it,  if  the  complaint  be  not  established.  It  is  clear, 
however,  that  he  has  no  remedy  by  action  against  a  person 
holding  the  property  as  the  custodian  of  the  law,  while  the 
charge  remains  undisposed  of: — he  must  await  its  determination. 
J?or  these  reasons,  regarding  the  defendant's  possession  legal,  and 
his  right  to  such  possession  paramount  to  that  of  the  plaintiff,  I 
think  the  action  should  be  dismissed,  and  the  property  restored 
to  the  possession  of  the  defendant. 

In  regard  to  the  lewd  pictures,  the  conclusion  must  be  the 
same,  because  it  is  an  indictable  offence  at  common  law  to  pub- 
lish an  obscene'  book  or  print,  and  so  of  any  offence  tending 
to  corrupt  the  morals  of  the  people.  Wharton  Am.  Cr.  Law, 
§  2547.  The  public  exhibition  of  them  is  an  offence  against 
society,  and  punishable  {Sharfles  v.  0am,  2  S.  &  R.  91),  and  the 
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pictures,  being  regarded  as  a  common  nuisance,  may  and  should 
be  destroyed  in  the  administration  of  the  law,  when  the  charge 
of  publication  or  e:chibition  is  established. 
.  Whether  the  charges  made  (and  of  which  the  gambling  appa- 
ratus and  lewd  pictures  are  held  as  evidence)  can  be  sustained  or 
not,  it  is  not  for  me  to  determine.  That  is  to  be  done  in  another 
tribunal,  and  upon  a  veiy  different  mode  of  investigation.  It  is 
sufficient  for  the  purpose  of  this  motion,  that  the  property  sought 
to  be  recovered  is  properly  in  the  custody  of  the  law.  The  com- 
plaint must  be  dismissed. 
Ordered  accordingly. 
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1.  Pleading  to  the  meritB  watTea  all 
matter  in  abatement  of  the  action.  Ooss- 
HmgY,  Broach,  49 

2.  Auawering  in  bar  to  the  action 
vaives  all  matter  which  might  be  aet  up 
in  abatexQMit    Bnxwf^  t.  Jonea^         204 


ACCORD  AND  SATISFACTION. 

1.  The  payment  of  a  part  of  a  jndg- 
ment-deb^  and  Uie  giving  of  the  debtor's 
own  not£0  fibr  a  part  of  £he  balance,  will 
not,  without  a  eatiafaction  or  release,  dis- 
charge the  indebtedneai,  although  re- 
oeired  in  full  payment  and  aatii&ction. 
Mm  T.  Shawwm,  175 

2.  And  ii  makes  no  difference  tiiat  the 
notes  were^rafide  payable  to  the  attorney 
of  the  creditors,  who  is  acting  fbr  and  on 
their  behalf,  instead  of  being  made  payar 
bto  to  them  directly.  IM. 


ACmON. 

1.  The  assignee  of  a  tenant  having  de- 
voted the  demised  premises  to  a  use  in< 


premises  became  subject  to  the  pymeot 
of  a  tax  which  constituted  a  lien  upoa 
the  land,  and  the  assignee  of  tlie  tenant 
having  ref^ised  to  pay  the  tax  upon  de- 
mand, and  the  kndlord  having  bees 
obliged  to  pay  it,  to  prevent  the  premlsof 
fh>m  being  sold — hdi^  that  he  could  re- 
cover it  in  an  action  against  the  tenant^ 
assignee.    Dtforesi  v.  .fiymd,  41 

%  Every  action  should  be  prosecuted 
in  the  name  of  the  real  party  in  interest; 
and  where  the  action  was  brought  by  an 
assignor  of  the  original  claimant,  and  the 
evidence  showed  that  another  person  was 
to  share  in  tlie  proceeds  of  the  judgment— 
held,  tfiat  the  complaint  should  have  been 
dismissed,  although  the  assignment  to 
the  plaintiff  was  in  writing  and  under 
seal    Lswando  v.  Dwnham,  114 

8.  The  owner  of  a  house,  injured  by 
blasting,  lias  a  right  of  action  for  the  dam- 
age, agamst  tlie  contractor  under  whose 
supervision  the  blasting  was  done.  In 
such  a  case,  the  fact  of  tLe  accident  raises 
a  presumption  that  the  blast  was  not 
properly  covered.    Ulrichy.McCaJbe^  'l^\ 

4.  It  makes  no  diflferenoe  that  the  plain- 
tiffs house  stood  upon  leased  land,  or  was 
itself  hired  by  him.  In  the  latter  case,  be 
would  presumptively  be  liable  to  his  land- 
lord to  repair  the  injury,  and  can  recover 
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5.  Id  an  action  to  recover  for  such  an 
Injur/,  it  is  immaterial  whether  or  not 
the  tenant,  under  his  agreement  with  the 
landlord,  was  bound  to  keep  the  premises 
in  repair;  because  he  roust  either  make 
the  repairs  rendered  necessary  bj  the  in- 
jury, or  lose  the  beneficial  enjoyment  of 
the  property.  Ibid, 

6.  No  action  can  be  maintained  for 
work  and  labor,  unless  the  work  has  been 
actually  performed.  Where  a  party  has 
been  employed  under  a  contract,  and 
wrongfully  discharged,  his  remedy  is 
either  by  an  action  for  damages  for  breach 
of  contract,  or  for  the  contract  price.  In 
the  former  case,  one  recovenr  would  be  a 
bar  to  any  further  action,  in  the  latter, 
it  must  appear  that  he  was  ready  and  will- 
ing to  perform  any  further  services  that 
might  be  required  under  the  contract. 
Wiseman  v.  Parunna  B.  R.  Co.,  300 

7.  lUiB  plaintiffs  and  the  defendants 
owned  respectively  lots  of  land  adjoining 
each  other.  The  plaintiffs,  by  mistake, 
paid  the  tax  due  on  defendants'  land,  and, 
on  acquainting  one  of  the  defendants,  who 
were  joint  owners  of  the  land,  with  the 
fact,  he  promised  that  they  would  repay 
it.^ — Hdd,  that  there  was  a  sufficient  con- 
sideration to  sustain  the  promise,  and  that 
the  defendant  making  it  was  liable  tliere- 
on,  but  not  the  other  defendant  Nixon 
y.  JeMnSf  318 

8.  It  is  settled,  in  this  state,  that  an 
iotion  wiU  lie  to  recover  back  money  paid 
npoD  a  judgment  which  is  afterwards  re- 
versed. 

A  defendant,  against  whom  judgment 
bad  been  recovered,  sued  out  a  writ  of 
error,  giving  a  bond  with  sureties  for 
costs,  Ac,  if  the  judgement  should  be  af- 
firmed. The  judgment  was  affirmed  by  a 
state  court,  and  one  of  the  sureties  paid 
to  the  plaintifT  the  amount  due  on  the 
bond.  Thereafter  the  judgpnaent  was  re- 
versed by  the  Supreme  Court  of  the 
United  States. 

Held,  th<(t  the  surety,  or  his  assignee, 
might  maintain  an  action  directly  against 
the  plaintiff  in  the  original-  judgment,  to 
recover  back  the  sum  paid. 

There  is  a  privity,  arising  on  the  bond, 
between  tlie  surety  and  the  plaintiff  in 
the  judgment,  sufficient  to  sustain  the 
action,  without  putting  the  surety  to  an 
action  against  his  principal,  and  the  prin- 
cipal to  an  action  against  the  plaintiff. 


The  right  of  actk>n  in  such  a  case  ii 
founded  upon  a  payment,  the  considera- 
tion of  which  having  failed,  an  implied  ol^ 
hgation  arises,  on  the  part  of  the  party 
having  received  the  money,  to  restore  it 
to  the  party  from  whom  be  received  it ; 
and  no  equities  existing  between  the 
plaintiff  and  the  defendant  could  affect 
the  right  of  the  surety  to  recover  back 
the  payment. 

To  render  a  payment  compulsory,  in 
such  a  sense  as  entitles  the  party  to  l>ring 
an  action  to  recover  it  back,  it  is  not  ne> 
cv.vv cy  that  the  party  making  it  should 
wait  till  judgment  has  been  recovered 
and  execution  issued;  it  is  safUcicnt  if 
the  payment,  when  made,  oould  have 
been  compelled  at  law.     Oarr  v.  Martin^ 

358 

9.  To  sustain  an  action  upon  an  under- 
taking given  on  appeal,  it  is  not  necessary 
that  an  execution  should  have  been  issued 
upon  the  judgment  when  affirmed.  The 
undertaking  is  forfeited  and  the  liability 
of  the  sureties  fixed  as  soon  as  the  judg- 
ment of  affirmance  takes  place,  and  tSo 
debtor  makes  default  in  its  payment 
Wood  V.  Derridcaon,  410 

10.  In  such  an  action,  an  answer  which 
sets  up  that  the  defendant  in  the  judg- 
ment owned  real  estate,  and  the  execu- 
tion issued  was  returned  by  the  sheriff 
before  the  expiration  of  sixty  days,  at  the 
plaintifi^s  request,  without  attempting  to 
make  the  money  out  of  the  real  estate,  is 
frivolous.  Ibid, 

11.  Separate  causes  of  action,  arising 
out  of  breach  of  contract,  and  injuries  to 
property  the  subject  of  the  contract,  in- 
trusted to  another  to  enable  him  to  per- 
form it,  may  properly  be  joined  as  arising 
out  of  one  transaction.  So  held  upon  de- 
murrer, in  a  case  where  £.  M.  B.,  by  her 
complaint,  claimed  to  recover  of  S.  W.  B., 
for  a  breach  of  a  contract  to  publish  a 
book  fh)m  certain  stereotype  plates,  de- 
livered ;  for  the  loss  of  the  plates  by  S. 
W.  B.,  through  his  gross  carelessness 
and  negligence;  for  the  moneys  ad- 
vanced to  him  upon  the  contract  by  E. 
M.  B. ;  for  the  damages  arising  from  his 
delay  in  the  publication,  and  for  the  addi- 
tional expense  over  the  contract  price,  in 
subsequently  publishing  the  book.  Bad- 
ger V.  Benediiij  414 

12.  It  seenu  that  the  proviaiaDB  of  the 
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•Ooda^  fcr  proceedings  BUpplementary  to 
•xeeution,  are  limited  to  reaching  prop- 
ertj  of  the  debtor,  whether  in  his  posses- 
aioo,  or  in  the  possession  of  others  for 
him,  and  which  is  conceded  to  be  his ; 
also  money  duo  to  the  debtor  when  the 
order  is  obtained  and  served.  But  when 
property  or  money  appears  to  belong  to 
him,  but  is  in  the  hands  of  others,  who 
make  daim  thereto,  it  should  be  reached 
through  a  receiver.     Stewart  v.  fhater, 

605 

13.  No  action  can  be  maiutuined  for  the 
recovery  of  any  gambling  apparatus  or 
device^  8eb.ed  by  a  public  officer  upon  a 
ohai^  that  they  are  kept  or  used  for  the 
purpose  of  gambling.     WilUsY,  Warren, 

590 

14.  A  police  justice,  without  warrant, 
entered  the  premises  of  Willis,  and,  find- 
ing several  persons  engaged  in  playing 
cnrds,  arrested  them  on  a  charge  of  gam- 
bUng,  seized  the  gtunbling  apparatus,  end 
also  several  lewd  pictures  found  upon  the 
premises.  The  articles  thus  taken  were 
placed  in  the  custody  of  Warren,  the  prop- 
erty clerk  of  the  Board  of  Metropolitan 
Police  Commissioners.  In  an  action  of 
claim  and  delivery,  subsequently  brought 
against  Warren,  to  recover  their  posses- 
sion— held,  that  they  were  in  cvstodia 
legiSf  and  no  action  would  lie  for  their 
recovery.  The  complaint  was,  therefore, 
dismissed.  Ibid, 

See  Arrest,  1. 
Assignment,  4. 
Chattels,  1. 
CoMifON  Carrier,  9. 
COUPROUISE,  j,  2. 
Constable,  2. 
Contract,  9. 
Corporations,  2. 
ivdemnitt,  1. 
Innkeeper,  1,  2. 
Insurance,  1. 
Negligence,  4,  5. 
Parent  and  Child,  3,  4. 
Rescission,  1. 

Supplementary  Procbedihgs.  5. 
Use  and  Oocupatiok,  4. 


APMISSIONa 

1.  As  a  general  rule,  the  admission  of 
one  defendant  in  tort  is  not  admissible 
against  his  co-defendants,  where  the  ac- 
tion is  for  the  negligence  of  one  of  the  de- 


fendants ;  e.  g^  against  master  and  servant 
for  the  negligence  of  the  servant.  But 
such  admission  is  competent  against  the 
defendant  making  it;  and  it  may  be 
proven  if  a  part  of  res  gesia.  And  whera 
the  subject  matter  of  die  admisf^ion  is  af- 
terwards clearly  proved  by  independent 
testimony,  the  judgment  will  not  be  re- 
versed, because  proof  of  the  admission 
was  received.    Be  BenedetU  v.  Mauchinf 

213 

2.  The  execution  of  an  instrument,  not 
under  seal,  may  be  proved  by  ibe  admis- 
sion of  the  party,  although  the  instrument 
is  attested  by  a  subscribing  witness,  who 
is  not  called,  or  his  absence  excused. 
GiberUm  v.  Oinochio,  218 

3.  Where,  in  an  action  for  goods  sold 
and  delivered  to  defendan.t,  upon  his  writ- 
ten order,  Uie  plaintiff  proved  an  admis- 
sion by  the  defendant,  that  tlic  signature 
to  the  order  for  the  goods  was  jgj^  but  it 
appeared  that  tlie  defendant,  txwk  same 
time,  added  that  the  goods  were  delivered 
on  a  credit  which  had  not  expired — "held, 
that  the  whole  admission  must  be  taken 
together.   ' 

There  being  no  testimony  in  the  case, 
but  the  defendant's  admission,  to  charge 
Inm  as  drawer  of  the  order,  a  judgment 
for  the  plaintiff  was  reversed  as  against 
evidence.    Perego  v.  Purdy,  269 

4.  The  general  rule  in  such  cases  is, 
that  the  whole  of  the  admission  must  be 
taken  together;  and  if  there  is  no  evi- 
dence in  the  cause  which  contradicts  the 
part  which  discharges  the  defendant's  lia« 
bility,  that  portion  cannot  be  disregarded. 
Part  cannot  be  taken  and  part  rejected. 

Ibid. 

See  KviDBNCB,  2,  3,  12,  13,  14. 

Sale  and  Deutert  of  Chattels,  L 


AGENT. 
See  Prinoipal  and  Aqkht. 

AGREEMENT. 

See  AcnoN,  7. 
Assignment,  3. 
Contract. 

Common  Carrier,  1,  2,  8l 
Lien,  1,  2. 
Siatotb  or  PraudS)  4. 
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iJlEHBMBNT. 

1.  Leave  to  flio  a  aupplemental  eom- 
pUunt  will  not  be  gnotea  wbero  the  ob- 
ject can  be  aocomiiiBlMd  bj  amendment 
McJfahon  v,  AUen^  103 

See  Appsal^  4^  46. 

FaUB  ItfPBnOllXEHT,  2, 

ANSWBa 
SeePuuDZKOi. 
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«hoiild  speof^  the  gfoond  «f 
tioo,  80  tbat  tbe  form  of  the  < 
be  altered  acoonlingljr— otherwise  ti^ 
objection  will  not  be  oonaiderad  upon  ap- 
peal am. 

&  In  an  action  hj  several  plaintiflEh^  as 
partnerR,  for  goods  sold  and  delivered,  th# 
defendant  cannot  avail  himself  ou  the  S|^ 
peal,  of  the  objection,  that  they  omitted 
to  prove  their  partnerihip,  if  he  adiowsi 
the  omissiou  to  pass  without  objection  on 
the  trial     WhiOock  v.  Bueao^  72 

7.  A  notice  of  appeal  diould  ffpuify^ 
with  dlstinctoeas,  the  errors  alleged  Is 
have  been  eommitted  by  the  court  beWv, 
to  rectify  wliich  the  appeal  has  bees 
taken.  A  general  statemeut,  "that  the 
judgment  is  unsustained  by,  and  contrary 
to,  law  and  evidence^"  is  insufficient 
V.  Jenkins^  VI 


1.  XMp  ftn  application  to  open  a  do- 
ftnit  innlie  Marine  Court,  the  applicant 
must  establish  that  iojoetice  lias  been 
done  him  by  the  default  It  is  not  enough 
that  his  affidavit  shows  a  defence,  if  the 
allegations  are  denied  by  the  affidavit  of 
the  plaintiff.  In  »ut*h  cases  the  appellant 
must  furnish,  in  addition  to  his  own  affi- 
davit, proof  by  some  other  person  of  tl)e 
truth  of  his  defence.    Fhrtier  v.  CapeweU, 

47 

2.  Whether  the  fcflnre  of  the  defendant 
tp  bear  his  case  called,  although  he  was 
in  attendance  at  the  court-room  at  the 
time,  is  a  sufficient  excnse  for  the  default 
— ^twere  t  Ibid. 

3.  When  the  neoesBSiy  papers  upon 
the  appeal  are  not  submitted  to  the  court*, 
the  appeal  will  be  dismissed.  So  held, 
where  tlie  papers  did  not  show  whether 
the  appeal  was  taken  from  a  judgment 
upon  a  demurrer,  or  from  an  orxier  strik- 
ing out  a  demurrer  as  frivolous.  Sun 
Mutual  Insurance  Ch.  v.  Dwight^  60 

4.  The  reAisal  of  a  justice  to  allow  an 
amendment  of  a  pleading,  if  in  any  case  a 
ground  of  appeal,  can  only  be  so  when  no 
injustice  would  result  from  granting  tlie 
application.  Where  a  motion  was  mode 
upon  the  trial  to  amend  an  answer,  so  as 
to  add  a  new  defence — hdd,  that  it  was 
property  refused  by  the  justice.  Tat- 
teraatt  v.  //cus,  56 

6.  ObjeoAoa  to  questions  as  leading 


8.  Where  a  justice  of  a  district  i 
enters  judgment  for  an  amount  less  than 
tliat  fimnd  by  him  to  be  due,  altboogh 
through  inadvertence,  this  court  oanaot 
give  tlie  proper  judgment,  but  can  onljr 
reverse,  and  allow  a  new  action  to  bs 
brought    Eoardy  v.  Sedye,  St 

9.  This  •court  cannot,  on  reversing  ths 
judgment  of  a  justice's  court,  preserve  tiN 
testimony  of  a  witness  who  has  left  tiis 
state  since  the  former  trial,  and  wImss 
tCBtimony  cannot  bo  again  procured.  Ths 
power  of  the  court  is  exhausted  upon  a 
reversal,  except  where  tlie  judgment  ap- 
pealed from  is  entered  by  d^suit  which 
is  the  only  case  wherein  a  new  trial  may 
be  ordered.    Morris  v.  iUsotiey^  90 

10.  This  court  will  not  reverse  the  find- 
ing of  a  referee  upon  a  question  of  tact, 
although  it  differs  from  him  in  the  result 
at  which  he  has  arrived,  if  there  is  ooo- 
tiicting  evidence  upon  the  point  Tfumqh 
son  V.  Wood,  93 

11.  Parol  proof  of  the  contents  of  a 
cliattel  mortgage  having  been  given  upon 
tbie  trial  without  objection— Mi;  that  the 
objection  could  not  be  taken  upon  appeaL 
Gelhaar  v.  lioss,  117 

1 2.  A  judgment  of  tho  Marine  or  Jus- 
tice's Court  will  bo  reversed  when  tlie 
suit  has  been  oommenced  by  short  sum- 
mons, and  there  is  no  proof  returned  to 
this  court  of  the  defendant's  non-resi- 
dence.*  Vamdson  v.  Byk/nnSf  133 
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13.  On  apiMsl  froB  tbe  Marine  or  Jes- 
lioe's  Ckrart  ibit  court  oaa  look  oolf  at 
tbe  return  of  tbe  juatioe,  and  will  not  re- 
view matlera  resting  in  the  discretion  of 
tbe  oonrt  below,  or  questions  of  practice 
nierdjr,  unless  thej  affect  the  substantial 
rights  of  tlie  parties,  and  are  returned  by 
the  justice  as  part  of  the  proceedings  in 
tibe  cause.    mdieU  y.  Menlde,  142 

14.  The  court  has  the  power  to  set 
aside  a  verdict,  and  order  a  new  trial  on, 
the  ground  of  exoeesiTe  damages^  even  in. 
an  action  for  a  mere  personal  tort,  as  in 
an  action  for  an  assault  and  bnttory, 
where,  upon  a  comparison  of  the  verdict' 
of  the  jury  with  the  facts  established  be-' 
fbro  them,  it  appears  that  thej  acted  un- 
der undue  motives,  or  some  gross  error  or 
misunderstanding.  Blum  v.  Higgina^  147 

15.  But  to  justify  such  an  interference 
with  tbe  yerdict  of  the  jury,  the  case  roust 
be  very  gross  and  the  recovery  enormous., 

/6id 

16.  $500,  held  not  so  excessive,  under 
the  circumstances  of  this  case,  for  an  as-^ 
aault  and  battel^  and  false  imprisonment 
at  sea,  as  to  call  for  the  interference  of 
the  court  Ibid, 

17.  Where  no  notice  of  appeal  is  atr 
tached  to  tiie  return,  on  an  appeal  from  a 
district  court,  the  appeal  should  be  dis- 
missed.    CcJbre  v.  Sturges^  160 

18.  The  court  w31  not  consider  an  ob- 
jection presented  on  appeal,  which,  if 
taken  at  the  trial,  might  have  been  obvi- 
ated by  the  respondent  This  rule  illus- 
trated and  applied.  Utmi  v.  Boboken  L, 
A  L  Oo^  161 

19.  The  court  will  not,  on  a  question 
of  fact,  disturb  the  finding  of  a  jury,  un- 
less clearly  against  the  weight  of  evidence. 

Ibid. 

30.  A  judgment  of  this  court,  on  ap- 
peal, reversing  a  judgment  of  the  Marine, 
or  a  district  court  for  the  pliilnliir,  not 
predicated  on  the  merits  of  the  contro- 
versy, is  BO  bar  to  anotlier  action  f>r  tbe 
same  cause.  Its  effect  is  merely  to  remit 
the  parties  to  their  original  rights  and  ob- 
ligations. Ibid, 

21.  An  order  to  rafer  a  cause,  brought 
upon  an  acoouut  for  goods  sold  and  de- 


livered, is  not  an  appaalaUe  cider.    ZTfts- 
deUy.Mooi,  11$ 

22.  When  a  party  has  proceeded,  qb- 
der  an  order  of  reference,  with  the  trij|| 
of  the  cause  before  the  referee,  he  eanwA 
afterwards  appeal  from  the  •order.     ibi4- 

23.  The  admission  of  immaterial  evi- 
dence at  the  trial  forms  no  ground  for  a  re- 
versal of  the  judgment,  when  it  can  be  seei 
that  no  harm  resulted  fVom  its  admissioB. 
Aibare  v.  Somerindykef  19^ 

24.  Objections  stated  oB  tbe  argument 
of  appeal  cases,  but  not  oontained  in  th* 
notice  of  appeal,  will  not  be  considered. 

IbiO, 

29.  After  the  decision  of  an  appeal,  \f 
the  court  iu  banc,  t^e  unsuccessful  pai^ 
cannot  be  allowed,  for  the  purpose  of  aa 
appeal  to  the  Court  of  Appei^  to  inseii 
exceptiooB  not  appearing  in  the  e^  ^zpoB 
;  lis  I 


which  the  appeal  in  this  court  1 
argued  and  dedded.    Beach  v.  Raynum^ 

201 

26.  Where  the  subject  matter  of  an  ad- 
mission is  afterwards  clearly  proved  taf 
independent  testimony,  the  judgment  wil 
not  be  reversed,  because  proof  of  the  ad- 
mission was  received.  De  BenBdetti  v. 
Mauckm,  21t 

27.  In  an  action  for  personal  injuries 
which  mcapacitated  plaintiff  fh>m  pursu- 
ing his  business,  a  witness  for  pkintiff 
was  asked  what  amounts  other  peraoD* 
in  the  same  employment  usually  eamed» 
and  lie  named  several  sums,  adding  that 
tlie  plaintiff  earned  the  same  amount'^ 
held,  that  the  evidence  of  the  earnings  oC 
otlier  persons,  though  improper,  could  not 
have  done  harm,  tliere  being  positive  tes- 
timony to  the  individual  eamiogs  of  plain* 
ti£  iMdL 

28.  This  court  will  review  the  decision 
of  a  justice  of  a  district  court,  denying  A 
jury  trial,  although  no  exception  to  the 
decision  was  taken.  Moeeh  v.  Brown^  251 

29.  An  original  summons  in  a  dtstriel 
court,  made  returnable  at  9  o'dodc  a.  if., 
and  having  been  returned  by  a  constable 
personally  served,  a  judgment  entered 
thereon  by  default  is  regular,  and  cannot 
be  impeached  upon  appeal  to  tiiis  court 
by  affidavits  showing  the  copy  summon^ 
served  upon  the  defendaitt,  to  havo  beo» 
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mtde  retitrnable  at  10  a.  m.  If  the  cou- 
stable  did  not  serve  a  copy  of  the  sum- 
monfl  upon  bim,  be  must  seek  his  remedy 
by  an  action  agfainst  the  constable  for  a 
(Use  return.  The  return  cannot  be  im- 
peached or  brought  in  question  od  an  ap- 
peal from  the  judgment.  IJavghnj  v. 
WOoon^  259 

30.  The  mere  entry  by  the  justice  on 
the  summons,  of  an  adjournment  of  the 
cause,  upon  the  dcfendiiut's  defauit,  docs 
not  render  it  irregular  for  him  to  proceed 
to  try  the  cftuse,  and  render  judgment 
prior  to  the  adjourned  day,  the  defendant 
not  haYiug  appeared  in  the  mean  time. 

Ibid, 

31.  This  court  wUl  not,  upon  appeal, 
aet  aaide  a  regular  judgment  entered  on 
default  in  a  district  court,  although  tlie 
defendant  excuses  his  default,  aud  swears 
Co  a  defence,  if  the  ground  of  appeal,  as 
•pedflad  in  the  notice,  is  simply  for  error 
in  thtlpudgment,  not  for  relief  upon  the 
merits  Ibid, 

32.  Whether  the  justice  of  a  district 
court  may  open  a  judgment  rendered  by 
him  on  default  through  mistake — qwsre  t 
JScranton  v.  Levy,  261 

33.  But  if  it  be  opened  by  conmnt  of 
the  parties,  and  the  cause  tried  upon  its 
merits,  and  on  such  trial  a  similar  judg- 
ment rendered,  it  will  not  bo  deemed  ir- 
regular, where  it  can  be  seen  that  the 
evidence  justified  the  conclusion  arrived 
at  by  the  justice;  and  the  power  of  the 
justice  to  open  the  default  and  proceed 
with  the  trial  will  not  be  inquured  into  on 
the  appeal  therefrom  to  this  court.    Ibid. 

34.  On  the  hearing  of  an  appeal  from  a 
district  court,  the  return  of  the  justice 
cannot  be  contradicted  or  impeached  by 
affidavit  It  is  conclusive  in  respect  to 
the  statements  contained  in  it  If  it  is 
erroneous,  it  can  only  be  corrected  by  a 
motion  to  the  couit.  Spence  v.  Beck,   276 

35.  An  appeal  will  be  entertained  from 
an  order  grunting  judgment  on  account  of 
Ihe  frivoiouaness  of  a  demurrer,  taken  be- 
fore the  entry  of  judgment  thereon.  Zee 
V.  AimAee,  277 

36.  This  oourt  will  not  interfere,  on  ap- 

ril,  witli  the  finding  of  a  justice,  unless 
is  aucli  an  obvious  disregard  of  the 
weight  of  eTidenco  as  to  create  a  oonvic- 


tion  tlmt  it  must  have  proceeded  fhna 
passion,  prejudice,  corruption,  or  palpable 
mistake.     Tracy  v.  Haniman^  350 

37.  The  justice  returned  that  the  testi- 
mony of  two  of  the  defendant's  witnessea 
was  given  in  a  manner  to  deprive  it  of 
any  weight,  and  this  court  refused  lo  dis- 
turb tlie  judgment,  although,  from  the  tee- 
tiinony  returned,  it  probably  would  come 
to  a  difTcreut  concluaion,  as  to  the  iact^ 
fi-om  that  arrived  at  by  tlie  justice.    Ibid. 

38.  Where  a  judgment  is  reversed,  upon 
appeal,  nt  the  general  term  of  the  Marine 
Court,  for  errors  occurring  upon  the  trial 
before  a  single  judge,  or  for  insuiSciency 
of  proof,  a  new  trial  should  bo  awarded. 
Irwin  V.  Zaterence,  352 

39.  It  13  only  in  cases  where  the  facts 
involved  in  the  action  are  ascertained  at 
the  trial,  either  by  special  verdict,  or  in 
some  other  proper  mode,  that  a  final  judg- 
ment may  be  given,  bX  the  general  term, 
in  favor  of  the  party  appearing  to  be  en- 
titled thereto,  and  adverse  to  the  judg- 
ment appealed  from.  Ibid 

40.  Leave  to  appeal  to  the  Court  of 
Appeals,  from  a  judgment  of  this  court, 
in  an  action  commenced  in  an  inferior 
court,  will  only  be  granted  wliere  the  case 
involves  great  interests,  or  settles  a  prin- 
ciple of  law  affecting  the  decision  of  nu- 
merous other  cases.  Jackson  v.  Purduist, 

357 

41.  Tlie  notice  of  appeal  from  a  judg- 
ment of  a  district  court  must  itself  specify 
the  grounds  of  objection  to  the  judgment 
A  reference  to  the  prooeedings  on  the 
trial,  as  the  place  where  ihe  groimds  oH 
appeal  will  be  found,  is  not  sufficient 

Errors  in  a  complaint,  although  such 
as  to  be  good  grounds  of  objection  if  taken 
at  the  trial,  do  not  justify  a  reversal  of  the 
judgment,  when  they  are  supplied  by  the 
evidence,  and  no  harm  has  been  occa- 
sioned by  thenL  Tha  Mayar^  (fi?c.,  <rf  K. 
r.  V.  Greeti,  393 

42.  On  appeal,  under  §  366  of  the  Code, 
from  a  judgment  of  a  district  court,  taken 
by  default,  the  allegation  of  tlie  defend- 
ant, that  he  is  ignorant  of  law  proceedings^ 
is  not  a  sufficient  excuse  for  his  non-at- 
tendance at  the  time  and  plnco  mentioned 
in  the  summons  served  upon  him. 

Nor  is  his  mere  general  denial  of  the 
allegationa  in  the  complaint  aofficieut  evi- 
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dflBce  that  injustice  has  been  done  him. 
If  the  defendant  wishes  to  obtain  a  new 
trial,  in  such  a  case,  he  must  point  out 
the  mode  in  which  injustice  has  been 
done.  Ibid. 

43.  Where  a  cause,  pending  in  a  district 
court  was  adjourned  to  the  1 9th,  and  on 
the  1 8th  the  plaintiff  appeared  before  the 
justice,  and  represented  to  hhn  that  the 
cause  bad  been  a<i^urned  to  that  day, 
and  the  justice  (his  own  entry  of  the  ad- 
journment being  indistinct)  allowed  the 
plaintiff  to  take  an  inquest,  and  rendered 
judgment  in  his  favor — Juld^  that  the  judg- 
ment must  be  reversed,  for  error  in  fact. 

The  affidavits  of  the  parties  being  in 
conflict  as  to  whether  the  aojjoumment 
was  made  to  the  18th  or  to  tiie  1 9th — 
keldf  that  the  return  of  the  justice  must 
govern  upon  that  question.  Kelly  v. 
BroweTt  514 

44.  Upon  appeal  fh)m  a  judgment  ren- 
dered by  default  in  a  district  court,  the 
justice's  return  showed  that  the  summons 
and  complaint,  verified,  were  returned 
by  a  constable  of  the  city,  duly  served, 
and  that,  the  defendant  not  appearing  on. 
the  return  day,  judgment  was  rendered 
for  the  plaintiff  for  the  amount  claimed, 
without  further  proof.  The  complaint 
was  neither  set  out  in  the  return  nor  re- 
ferred to  as  annexed.    H^  insufficient. 

W^ere  judgment  is  rendered  in  a  dis- 
trict court  without  prooC  and  on  default, 
upon  a  constable's  return  of  the  personal 
service  of  a  summons  and  complaint,  the 
statute  must  be  strictly  complied  with. 
The  justice's  return,  in  such  a  case,  should 
show  that  a  copy  of  the  complaint  was 
served,  verified  by  the  party  pleading,  or 
his  agent  or  attorney,  as  the  case  may  be. 
A  mere  return  that  the  summons  was 
served  with  the  complaint  is  not  sufficient. 
And  the  return  should  cither  set  out  the 
complaint  served,  or,  if  it  is  annexed 
tliereto,  should  refer  to  it  as  the  com- 
plaint upon  which  judgment  was  ren- 
dered.    Spring  v.  Baker,  526 

45.  No  appeal  lies  from  an  order  at 
special  term  refusing  leave  to  amend,  un- 
1^  a  certificate  of  the  judge  making  the 
order  is  obtained,  pursuant  to  the  rule  of 
this  court,  adopted  22d  March,  1851. 
Applications  for  leave  to  amend  are  in  all 
cases  addressed  to  the  favor  of  the  court. 
MaUfidd  v.  Secor,  535 

i6.  Upon  appeal  fh)m  the  Marine  or 


District  Court,  the  appellant  must  dis- 
tinctly specify  in  his  notice  of  appeal  the 
errors  alleged,  whether  in  the  process 
pleadings,  proceedings  at  the  trial,  or  in 
giving  jtidgment,  that  liis  adversary,  the 
justice,  and  also  this  court,  may  be  fully 
apprised  of  the  matter  intended  to  bo  th# 
subject  of  review.    Lee  v.  Schmidt^     037 

47.  Where  the  errors  are  not  distinctly 
pointed  out  in  the  notice,  or  whore  the 
notice  states  generally,  as  a  ground  of 
appeal,  that  the  judgment  is  against  law 
and  evidence,  specific  objections  will  uo( 
be  heard  on  the  argument,  but  the  judg- 
ment will  be  summarily  affirmed. 

A  statement  in  the  notice,  that  the 
judgment  is  against  the  weight  of  evi- 
dence, is  not  sufficient  to  justify  its  review 
as  being  contrary  to  evidence,  or  against 
evidence,  each  being  a  distinct  ground  of 
error,  and,  if  rolled  on,  must  be  slated. 

48.  A  judgment  will  not  bo  reversed 
where  the  cause  was  tried  upon  the  as- 
sumption of  the  existence  of  a  fact  which 
was  not  proven,  but  which  was  Incum- 
bent on  the  plaintiff  to  have  shown,  and 
might  have  been  established  if  objection 
had  been  taken  at  the  trial.  Kor  will  a 
judgment  be  reversed  for  defect  of  proof| 
when,  if  objection  had  been  taken  at  the 
trial  it  could  or  might  have  been  obvi- 
ated. Ibid. 

49.  In  an  action  to  recover  damages 
for  the  unlawful  detention  and  conversion 
of  certain  personal  property,  it  did  not 
appear  by  the  return  that  any  evidence 
whatever  was  offered  tending  to  show 
that  the  defendant  detained  or  converted 
the  property.  No  objection  to  this  defect 
of  proof  appeared  to  have  been  taken  at 
the  trial. 

HcJd—l.  That  the  defendant  would  not 
be  permitted  to  present  such  an  objection 
upon  the  appeal  : 

XL  That,  as  the  notice  of  appeal  only 
alleged,  as  ground  for  reversal,  that  th« 
judgment  was  "  contrary  to  the  clear  and 
decided  weight  of  evidence,"  he  must  be 
confined  to  the  objection  stated.         Ibid, 

60.  Upon  appeal  from  a  district  court 
the  appellAnt  is  limited  to  the  grounds  of 
appeal  stated  in  his  notice.  Where  none 
are  stated  the  judgment  will  be  affirmed. 
Davis  Y.TheK.Y.dk  Erie  R.  R  Co.    543 

61.  Formal  and  preliminary  objections. 
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Bot  ukYOlviBg  the  meriti  ot%  motion,  will 
not  be  ooDsidered  upon  appeal,  anleae  it 
aflU-matively  appears  that  they  were  taken 
and  overniled,  when  the  motion  was 
broaght  on  for  a  hearing.  MerriU  v. 
fhompBO%j  550 

52.  In  an  action  brongnt  against  the 
firm  of  the  name  of  I.  K.  ft  Broihera,  M. 
XL  was,  by  mistake,  named  as  defendant 
instead  of  H.  EL  Althoagh  no  anmmons 
or  complaint  was  ever  served  upon  him, 
he  appeared  and  answered,  denying  that 
he  was  a  partner  in  the  firm.  The  plain- 
tiflb  then  moved  for  leave  to  discontinue 
against  him  without  costs,  and  to  substi- 
tute the  name  of  H.  K.  for  that  of  M.  K., 
wherever  it  occurred  in  the  summons  and 
complaint.  On  appeal  from  the  order 
gnmting  the  application — hdd, 

L  That  the  order  rested  in  the  disore- 
tkm  of  the  court,  and  waa  not  appealable. 

IL  That  the  drcamstaooee  of  the  case 
folly  Amnted  the  order  as  granted. 
Waktrmtry  Mcamf*g  Co.  v.  jEtokm,      560 


mission  and  bend  moat  be  tgken  tegilbi^ 
and  that  an  award  signed  b^  two  of  tha 
three  arbitrators  waa  valid.  Jbii, 

3.  The  parties,  to  a  oontroveny  sob- 
milted  to  arbitration,  their  witnesses,  and 
the  arbitrators  chosen,  were  all  of  tha 
Jewish  persuasion.  The  meeting  of  tha 
arbitrators  for  tiie  trial  of  the  cause  was 
held- on  Sunday,  and  the  award  was  on 
that  day  drawn  up  and  signed ;  but  it  was 
dated  the  next  day,  and  was  not  until 
then  delivered  to  the  paities.  MOtif  that 
the  award  was  vahd.  IhuL 


See  Dbfault,  1. 
EVIDBVOE,  IT. 
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Jusncss'  GooRT  PftAonoa,  10, 
11,  IS,  17,  23,  23. 

KmSAKCE,  4. 

Praotics,  5. 
Rbfkrence,  1,  2,  3,  4. 
Verdict,  1. 
Warravty,  1. 


ARBITBATION. 

1.  The  president  and  two  fit  the  trus- 
tees of  a  corporation  signed  an  agreement 
submitting  a  controversy,  in  which  the 
corporation  waa  interested,  to  arbitration; 
and  all  ihe  trustees  attended  before  the 
aibitratora,  and  took  part  in  the  trial  of 
the  controversy  as  witnesses,  Ac  JSeU, 
a  sufficient  submission  to  bind  the  corpo- 
ration by  the  award. 

The  assent  of  a  corporation  to  a  sub- 
mission may  be  inferred  from  circum- 
stances. lacMcs  V.  2^0  Beih  Mamedcuh 
Society,  469 

'  2.  Where  the  submission  of  a  contro- 
versy to  arbitration  provided  that  the  de- 
cision of  *'  a  majority  "  of  the  arbitrators 
should  be  binding,  and  the  bond  provided 
that  the  award  should  bo  subscribed  "  by 
tbfr  said  arbitrators  " — hM,  that  the  aub- 


iHREST. 

1.  L  k>aned  to  G.  $1,000,  taki&g,  to 
secure  the  repayment  thereol^  his  note 
therefor,  and  eleven  receipts,  signed  by 
0.*s  wife,  for  eleven  ooasecutive  monthly 
payments  of  £15  each,  payable  to  her  by 
J.G.JLk  Sons,  in  montlUy  installment^ 
oat  of  moneys  constituting  a  part  of  her 
separate  estate.  Before  the  first  of  these 
payments  became  due,  Q.  forbade  J.  Gr. 
EL  ft  Sons  to  pay  the  amounts  to  I.,  and 
thereafter  drew  them  out,  as  they  became 
due,  himselC 

Hdd,  that  in  an  action  by  I.,  to  recover 
the  $1,000  from  G.,  the  latter  oould  not 
l>e  arrested. 

I.  He  had  not  removed  or  disposed  of 
his  property  wiUi  intent  to  defraud  bis 
creditors.  The  moneys  thus  drawn  out 
by  him  were  not  his  property.  His  cred- 
itors Iiad  no  claim  thereon,  nor  could  they 
be  applied  to  the  payment  of  his  debts. 
They  were  the  separate  property  of  his 
wif<^  and  the  fact  that  the  defendant  drew 
them  from  the  twoker  authorized  to  pay 
them  on  her  receipt,  could  not,  in  any  as- 
pect, be  r^arded  as  a  fraudulent  removal 
or  disposition  of  has  property. 

II.  Nor  did  the  defendant's  withdrawal 
of  the  money,  intended  as  a  security  for 
tlie  repayment  of  the  loan,  show  that  the 
debt  was  fraudulently  contracted.  The 
receipts  given  by  the  wife,  she  had  the 
power  to  countermand.  The  husband  had 
no  authority  to  bind  the  wife  by  his  agree- 
ment, and  the  plaintiff  conld  not  allege 
that  he  had  been  defrauded  by  relying 
upon  such  an  agreement.  Jbaaca  v.  Cror- 
ham,  479 


2.  It  teems  that  any  person  may  arrest 
anolher  who  has  committed  a  felony,  and 

justice  of  the  peace,  or  constable,  may 
also,  mrtuie  ogiciit  arrest  for  any  offenee 
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iKit  Hbeat  a  fblohj,  If  eonnnttted  in  his 
peeence.     WiUisr,  Warren^  590 

ASSAULT  AND  BATTEttY. 
See  Appba'l,  14,  15,  16. 

LA^'DLORD  AKD  T^SAXTT,  4,  6. 

ASSIGNMENT. 

1.  Assignees  m  trest  for  the  benefit  of 
creditors  cannot  assign  a  claim  due  to 
them,  as  trustees,  lo  a  tliird  person  to  col- 
lect the  claim,  and  appropriate  the  pro- 
ceeds in  accordance  with  the  provisions 
of  the  original  assignment.  The  assign- 
meat  devolves  a  personal  trust  upon  tlie 
ibsigneea  which  they  cannot  thus  delegate 
to  othera     Small  y.  Ludhto^  189 

2.  Nor  does  it  helpsneh  an  assignment 
that  the  cestui  que  trusts,  under  the  origi- 
nal assignment,  who  wUl,  probably,  ab- 
sorb tlie  entire  proceeds,  have  joined  in 
the  assignment  of  the  claim,  and  assented 
thereto,  unless  all  the  creditors  of  the 
original  debtor  have  joined  therein.  When 
a  debtor  assigns  property  for  the  benefit 
of  his  creditors,  they  are  all  interested  in 
the  estate  thus  appropriated,  and  no  diver- 
sion can  be  made  of  tl>e  trusts  thus  cre- 
ated, nor  any  delegation  of  any  power 
<$onferred,  without  their  assent,  or  the 
sanction  of  tfome  tribunal  pa^^sessing  the 
power  to  allow  sach  diveraioii  or  transfer. 

JM. 


an  afl^gnm^nt  for  the  benefit  of  crediton^ 
and  WHS  void  because  it  appropriated  only 
a  specified  property,  and  not  the  whole  ef 
the  debtor's  estate. 

II.  That  tlie  balance  in  the  hands  of  S. 
W.,  afler  the  payments  of  the  claim  of  Ow 
and  some  others,  was  to  be  regarded  as 
money  had  and  received  to  the  use  of  A. 
W.'s  creditors,  and  could  be  recovered  by 
them  from  him. 

III.  But  that  no  action  could  be  main- 
tained therefor  by  a  receiver  of  the  prop- 
erty of  A  W.,  appointed  on  the  applica- 
tion of  one  of  his  judgment-creditors. 
Neither  A.  W.,  nor  any  one  claiming  un- 
der him,  had  any  right  of  action  against 
S.  W.  therefor,  (a)    Smith  ▼.   Woodruffs 

5.  Where  a  leafte  of  land  is  made  upon 
any  condition — such  as  the  payment  of 
rent — ^the  condition  iA  annexed  to  Um 
land,  and  goes  with  it,  and  the  assignee 
of  the  lessee,  if  he  accepts  the  iini|aim  ii^ 
takes  the  estate  subject  to  the  cokition, 
and  is  liable  for  the  payment  of  tiie  rent 
as  long  as  he  continues  assignee. 

It  seems  this  liability  is  at  an  end  when 
he  assigns  to  another,  even  though  lie  as- 
signs to  an  irresponsible  person  for  the 
express  purpose  of  avoiding  future  lia- 
bility.   JaurMoy  v.  Brackley^  447 


J.  A  Written  instrument,  Ibr  the  pay- 
itfenl  of  money  upon  a  contingency,  may 
^e  transferred  by  delivery  merely,  al- 
though drawn  payable  "  to  order." 

Such  an  instrument  i»  not  negotiable, 
and  no  indorsement  is  requisite  to  trans- 
fer the  title.  A  delivery,  with  intent  to 
rest  in  the  pitrty  claiming  under  it  all  the 
payee*s  interest  in  it,  is  sufficient.  Lof- 
kts  ▼.  Clark,  310 

4.  A.  W.,  bemg  insdlvent,  assigned  a 
«tock  of  goods  to  G.,  one  of  his  creditors, 
for  $1,000,  upon  condition  that  Q.  would 
deduct  his  claim  therefW>m,  and  pay  the 
balance  to  the  6ther  criHlitors.  G.  sold 
tiie  property  to  S.  W.  upoft  the  same 
terms"- the  latter,  however,  ikgreeing  to 
pay  the  balance  to  the  creditors  of  A.  W. 
only  in  case  they  woold  accept  it  in  Aill, 
and  discharge  A.  W.    EM^ 

L  That  this  sttlo  was  to  bo  regarded  as 


0.  But  there  is  a  distinction  between 
an  express  or  specific  assignment^  by  a 
lessee,  of  his  interest  in  a  lease,  and  an 
assignment  made  by  him  of  all  his  prop- 
erty for  the  benefit  of  creditors.  In  the 
former  case,  the  assignee,  by  accepting 
the  lease,  creates  a  privity  of  estate  be 
tween  himself  and  the  lessor,  and  having 
established  that  relation,  K  is  immaterial 
whether  be  enters  upon  and  enjoys  tlie 
land  or  not  But  in  the  case  of  a  general 
assignment  for  the  Ijenefit  of  creditors, 
although  the  assignees  accept  the  assign- 
ment, and  enter  upon  the  execution  of 
the  trust,  whether  they  will  become  as- 
signees of  a  lease,  held  by  the  insolvent 
at  the  time  of  the  assignment,  is  altofrcthor 
at  their  election. 

Such  an  election  must  be  signified  by 
some  unequivocal  act  Either  the  lease 
most  be  s^ifically  mentioned  in  the  as^ 
signment,  or  the  assignees,  after  accepting 
the  tnist  must  have  acted  in  such  a  way, 
in  respect  to  the  leasehold  premises,  as  to 
show  that  they  have  elected  to  take  the 
interest  which  the  insolvent  before  had 


(a)8ee,«oft»ti,jPlprlirv.  WiUUtms, 4 M±l4k 
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(herein.    It  will  not  be  implied  from  the 
mere  aooeptanoe  of  a  general  aasijpment 

Ilnd. 

1.  The  asstgrtiees  for  the  benefit  of  cred- 
itors have  a  reasoaable  time  to  ascertaia 
-whether  the  lease  can  bo  made  available 
to  creditors  or  not,  and  during  that  time 
may  take  such  steps  as  they  may  consider 
viioccssary  for  the  purpose  of  making  the 
property  productive  What  is  a  reason- 
ablo  time  for  that  purpose,  considered  ? 

Ibid 

8.  It  seems  that  the  same  principles  ap- 
ply to  executors  in  respect  to  a  dece- 
dent's estate.  JbUL 

9.  What  facta  are  sulBcient  evidence 
of  an  intention  on  the  part  of  the  assign- 
ees in  such  a  case  to  aooept  the  lease, 
considered ;  and  numerous  cases  upon  the 
questa|^coUectod  and  examined.      Ibid, 

10.  J.  leased  to  T.  A;  R.  a  store  fora 
term  of  years.  Pending  the  lease,  T.  A 
R.  failed,  and  made  a  general  assignment 
of  aH  their  property,  including  a  stock  of 
goods  in  the  store,  to  B.  A  U.,  who  took 
possession,  notified  J.  that  they  did  not 
[nteud  to  take  the  building,  and  would 
have  nothing  to  do  with  the  lease;  but 
remained  there  for  thirty-six  days,  selling 
the  insolvent  assignor's  stock — part  of  it 
at  private  sale,  and  part  of  it  at  auction. 
At  the  end  of  that  time,  and  before  the 
quarter's  rent  became  due,  they  vacated 
the  premisofs  &nd  J.  retook  possession 
andjcollected  rent  from  some  under-ten- 
ants of  T.  A  K.,  occupying  a  part  of  the 
demised  premises.    UM-^ 

I.  That  these  facts  did  not  show  an 
election  on  the  part  of  B.  ft  U.  to  become 
assignees  of  the  lease,  so  as  to  reuder 
them  liable  for  rent  Such  an  entry 
upon  the  demised  promises  for  the  pur- 
pose of  disposing  of  the  insolvent's  effects, 
accomplished  in  an  expeditious  and  sum- 
mary manner,  is  no  evidence  of  an  elec- 
tion on  their  part  to  accept  and  make  use 
of  the  lease. 

11.  That  no  action  could  be  maintained 
against  tlioni,  on  these  facts,  fur  use  and 
occupation.  The  leasehold  estate  re- 
mained in  T.  k  R.,  the  insolvent  assign- 
ees. The  privity  of  estate  bad  never 
boon  changed ;  and  T.  &  R.  were  in  legal 
possession  under  n  valid  subsisting  lease, 
the  occupation  of  B.  ft  U.  being  solely  by 
their  permission  and  authority.         Ibid,  \ 


^1.  A  contract  between  the  parties 
either  express  or  implied,  is  essential  to 
maintain  the  action  for  use  and  occupa> 
tion ;  and  there  can  be  no  implied  con- 
tract between  the  owner  and  the  occu- 
pant, where  a  leiisc  from  the  owner  to  a 
third  party  is  shown  to  be  outstanding. 
Unless  the  occupant  iii  the  assignee  under 
that  lease,  there  is  neither  privity  of  es- 
tate nor  of  contract  to  support  an  action 
against  hhn  by  the  owner,  ibr  renL  IbO. 

12.  Whether  a  claim  for  a  balance  of 
account,  on  a  settlement  of  partnership 
affairs,  is  assignable.  Qvjoeref  per  Daly, 
First  Judge.     Spring  v.  Baker,  626 

See  Banks,  2. 

OoUNTBa-CLAJM,  8,  9. 

Landlord  akd  Tbnavt,  6^  f ,  8L 
Lbasb,  4  to  8. 
Marricd  Woman,  3. 
MEaasB^  1. 
Sbt-Off,  1. 

.     SUMTY,  4. 


ASSUMPSIT. 
See  Action. 


ATTACHMENT. 

1.  An  attachment  against  a  non-resi- 
dent debtor,  issued  Oram  a  district  court; 
should  be  signed  and  issued  by  the  clerk 
— ^it  being  the  process  by  which  the  ac« 
tion  is  commenced.  If  issued  and  signed 
by  the  justice,  he  acquires  no  jurisdiction 
to  proceed  in  the  action  commenced  by 
it     OsleHoch  y.  Lent,  158 

2.  Upon  judgment  being  given  for  the 
defendant,  in  ^an  action  commenced  by 
attachment  in' the  Marine  Court,  he  is  en- 
titled-to  an  immediate  return  of  all  prop- 
erty taken  from  him  by  virtue  of  the 
attachment  And  his  right  to  such  re- 
turn is  in  no  way  suspended  or  affected 
by  the  plaintiff  appealing  from  the  jud<;- 
ment    Moore  v.  Somerindykef  199 

3.  In  a  subsequent  action  by  the  de- 
fendant in  the  attachment  to  recover  from 
the  officer  the  property  taken  by  him  un- 
der it  it  is  no  defence  that  the  property 
in  question  has  not  been  paid  for  by  the 
defendant  thus  claiming  iui  return.    Ibid. 

See  CONSTABLBi  2. 
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ATTOBNBT  AKD  GLI9NT. 

AWARD. 
8m  Abbrraxiov. 


BACaAGB. 

1.  The  cases  reviewed  wherein  for* 
merly  a  plftintiff  was  permitted  to  testify 
ia  support  of  his  oUum  for  lost  baggage. 
Garvey  t.  Camden  and  Amiboy  BaSriad 
Co.,  280 

2.  The  provisions  of  the  general  rail- 
road law  of  this  state,  pnssed  in  1850,  re- 
specting actions  for  the  recovery  of  lost 
h«iggage,  do  not  apply  to  foreign  corpora- 
tions, but  are  limited  to  companies  formed 
under  that  law.  Ibid. 

See  Go&aassiOKBiis  oy  Emioeitxok,  1. 
GOMICOH  Gauubb,  14,  15. 


BAIL. 

].  Bail  are  entitled  to  be  discharged 
upon  the  death  of  their  principal,  and 
they  have,  tliemselves,  an  undoubted 
right  to  make  the  motion  for  such  dis- 
o£u:ge.    MerriU  v.  Tkomptoi^  550 


BANK& 

1.  It  is  not  necessary  that  a  witness 
should  be  an  expert  in  banking  iVi  order 
to  prove  a  usage  of  banks.  If  he  knows 
the  usage  he  is  competent  to  testify  to  it, 
whether  he  is  a  banker  or  employed  in  a 
bank,  or  is  accustomed  to  deal  with  banks. 
Griffin  V.  Rice,  184 

2.  A  bank  has  a  right  to  pay  notes  or 
checks  for  a  dealer  at  Ills  request,  even 
after  lie  has  made  a  general  assignment 
for  the  benefit  of  his  creditors,  until  notice 
of  such  assignment  is  given  to  ik       Ibid. 

3.  And  such  a  pajrment  is  good  as  a 
set-off  in  an  action  by  the  assignee  against 
■the  bank,  for  a  balance  of  account  due  the 
assignors  at  the  time  of  the  assignment, 


upon  collaterals  left  with  notes  for  di»> 
ooont  IM. 

4.  A  direction  in  a  note,  making  it  pay* 
able  at  a  given  bank,  is  equivalent  to  a 
request  to  the  bank  to  pay  it  IbidL. 


BUA&  OF  EXOHANaE. 
See  Pboxissoet  Noras  and  Bnia  op 

BZCHAKGK. 


BOND 
See  OoNSTABLs,  3. 

PB0UI8S0BT  NOTBS,  18. 


BROKERAGE. 

1.  B.  applied  to  V.  Ll  A;  Go.,  brokera^ 
to  procure  a  loan  of  $9,000.  T^  intro- 
duced him  to  S.,  another  broke^Qkrho  in 
turn  introduced  him  to  St  J.,  who  offered 
him  a  kmn  of  $1,000.  This  he  agreed  to 
take,  but  subsequently,  finding  it  insuffi- 
cient for  his  purposes,  declined  it  8L 
thereafter  procured  another  loan  for  hini| 
for  which  he  paid  a  commission. 

Hdir-l.  That  V.  L.  ft  Co.  could  recover 
a  reasonable  compensation  for  procuring 
the  loan  of  $7,000,  a  having  told  B.,  the 
defendant,  tliat  he,  S.,  had  nothing  to  do 
witli  the  commission  on  that  loan,  but 
would  settle  with  V.  L.  ft  Co. 

II.  That  cvidonco  of  conversations  be- 
tween S.  and  B.  was  inadmissible,  unless 
confined  to  convorsaiious  showing  a  pay- 
ment to  S.  for  the  commissions  on  the  first 
loan. 

II L  That  parol  evidence,  that  a  receipt 
was  given  by  S.,  which  was  intended  to 
cover  both  loans,  was  inadmissible,  and 
was  properly  excluded.  The  receipt 
should  have  been  produoed.  Van  Um 
V.  Bymu,  133 

2.  Where  no  custom  is  shown,  a  bro- 
ker, like  any  oihcr  person  who  performs 
servioee  for  another,  is  entitled  to  com- 
pensation :  and  it  ia  immaterial  whether 
his  services  proved  beneficial  to  the  party 
who  employed  him  or  not  If  he  has 
fuUy  performed  what  he  was  employed 
and  undertook  to  do,  he  is  entitled  to  be 
remunerated.  Ibid. 

3.  In  an  action  to  recover  for  services 
as  broker,  in  selling  laud  of  defemlant)  it 


appeal  wi  Hurt  tn«^  pufcbanr  ssw  tbe  lot 
iridi  the  defendant's  name  posted  upoa 
it,  and  upon  an  adjoining  lot  tbe  name  of 
Hie  plaiotiirs  aasigaor,  wbo  ia  a  broker. 
He  took  down  the  add  peas  of  both;  azid 
tailing  first  upon  the  broker,  the  lattei^ 
without  any  authority,  offered  to  sell  him 
Ihe  lot  in  question.  The  broker  subse- 
quenily  procured  authority  from  tlie  wife 
of  defendant  to  sell  the  lot  for  $6,000; 
l^t^befbre  he  had  any  further  negotiatioB 
with  the  purchaser,  the  latter  negotiated 
R  purchase  from  the  defendant  himself  at 
$4,500. 

Heid^  that  the  broker  had  done  nothing 
lo  entitle  him  to  any  commissions.  Cwh^ 
man  v.  Chr%  356 

4.  To  enable  a  broker  to  recover  from^ 
a  vendor  of  real  property  commissions 
upon  the  sale,  be  must  show  not  only  an 
agency  in  effecting  the  sale,  but  also  that 
he  was  employed  by  the  vendor  to  nego- 
tiate it     GiX}dapeed  v.  RobiMon^         423 

6.  wnere,  in  an  action  by  a  bi-oker 
i|[[ain8t  a  vendor  of  real  property,  tlie  only 
•videnoo  was,  that  plaintiff*  negotiated  tlie 
aale,  that  the  contract  was  drawn  up  aud 
aigned  in  the  plain tilfs  office,  the  defend- 
ants being  present  ai  the  time,  and  that 
the  defendants  had  stated  to  plaintiff  that 
Ibe  must  get  bis  commissions  from  the  pur- 
ahaaor — -AeU,  that  there  was  no  evidence 
af  an  employment  of  plaintiff'  by  defond- 
antfl^  and  that  a  judgment  in  favor  of 
Dlaintiff  for  commissions  was.  erroneous. 

Ibid. 


OiiSS. 
Sea  EZGvnoiia^  2,  3. 

OHATTBIiS, 

1.  The  owner  of  personal  property,  not 
la  bla  posfiessMD,  may  transfer  hia  right 
thereto  to  another,  wbo  may,  on  demand 
fog  poMsssion  of  it,  recover  its  value  in 
an  action,  if  the  demand  was  noi  eom- 
-plied  with.  But  sueh  a  demand  is  essen- 
tial to  give  a  right  of  action.  VanHlMeU 
».  Sardm,  12a 

t.  Ka  •atioa€ii:ba]nriirtaiiM4^a& 


owner  ox  a  enattel,  when  Xh»  asstgnmont 
under  which  he  claims  transfers  the  prop- 
erty only,  except  for  a  eenversion  of  the 
chattel  subsequent  to  such  assignn^^nL 
DueUv.  Cvdlipp,  166 

3.  And  when  tbe  transfer  or  assign- 
ment is  made  to  the  platirtiff*  after  the 
phoperty  has  passed  out  of  the  defend- 
ant's possession,  a  demand  of  it  by  tbe 
plaintiff  from  the  defendant,  and  a  refusal 
on  bis  part  to  give  it  up,  because  he  had 
actually  parted  with  its  possession  to  the 
person  from  whom  he  received  it,  does 
not  constitute  a  conversion.  Ibid. 

4.  In  an  action  to  recover  damages  Ibr 
the  oonversion  of  peraonal  property  by 
tbe  assignee  of  the  original  owner,  the 
complaint  must  either  show  an  assign- 
ment to  the  plaintiff  of  the  original  own- 
er's claim  for  damages,  or  an  asRignment 
of  the  property  and  a  demand  thereof  by 
tlie  plaintiff  subsequent  to  the  assignment. 
Sherman  v.  Etdar,  IW 

See  Assignment,  4. 

Husband  and  Wife,  1,  3. 

Ll£M^  1,  2. 

tf  0IIT6AOX  OP  CoATTBLBl 

Pledge,  1,  2. 

Sale  and  DEurBBT  of  Ghat* 

TELS. 

Tender,  3. 

WAEBAlfTTf  1. 


CHECKS. 

1.  The  production  of  a  check,  drawn 
payable  to  "bearer,"  upon  tbe  trial,  is 
sufficient  pntna/adie  evidence  of  title,  to 
enable  tbe  plaintiff  to  recover  upon  it 
Taumgend  v.  Billing  363 


SeeBurxES  3. 


COMlilSSIONERS  OF  EMIORATIOH. 

1.  S.,  an  emigrant,  arriving  in  New 
York,  was,  under  the  rules  of  the  Com- 
missioners of  Emigration,  |daccd  on  board 
a  baige  with  his  baggage,  for  the  purpose 
of  being  landed.  Tlie  barge  belonged  to^ 
and  was  in  tbe  custody  of,  certain  railroad 
companies,  who  bad  ticket  offices  in  Castle 
Garden,  the  premises  of  tbe  Commission- 
ers of  Emigration.  Upon  landing,  tfa^ 
^<^SK<^S«  ^>8  transferred  to  the  wharf  by 
the  employees  of  ih%  railroad  companies 
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in  whofle  charge  it  was  lefl  for  the  pur- 
pose of  being  weighed  and  marked,  while 
S  was  required  to  enter  Cnstle  Garden  in 
ordoP  to  have  his  name  registered,  pursu- 
ant to  the  rules  of  the  commissioners. 
During  S.'s  absence  lor  tliis  purpose,  his 
baggagQ  was  losL 

ffdild,  that  the  Commissioners  of  Emi- 
gration were  not  liable  tiierefor.  The 
baggage  was  not  in  their  charge,  nor  in 
the  charge  of  any  one  in  their  employ. 
The  remedy  of  S ,  if  any,  was  against  the 
persons  in  cliarge  of  tlie  baggage,  or  their 
employers,  the  railroad  companies.  Sem- 
fer  V.  Commissioners  of  Emigration,     2-14 


COMMISSIONS. 

See  Brokerage,  1,  2,  3. 
Usury,  1. 


COMMON  CARRIER. 

1.  An  agreement  to  forward  goods, 
marked  for  a  particular  dcstinaiion,  is  dis- 
charged by  shipping  them,  by  the  usual 
or  most  direct  conveyance,  to  the  place 
designated.    Kreudtr  v.  Wvokoit^        223 

2.  But  it  is  otherwise  on  an  agreement 
to  forward  them  to  the  place  of  their  des- 
tination, the  cliarge  for  freight  for  the 
whole  distance  bcinj?  fixed  and  specified 
in  the  agreement.  In  such  case,  the  par- 
ties making  it  are  liable  as  common  car- 
riers for  the  safe  carriage  and  final  delivery 
of  the  goods  at  tiie  place  of  tlieir  final 
destination,  althouj,rh  it  is  at  a  point  be- 
yond the  usual  terminus  of  the  carrier's 
route.  IbicL 

3.  A  common  carrier,  having  received 
goodi  for  transportation,  and  given  a  bill 
of  lading  therePjr,  specifying  the  name  of 
the  consignee  to  whom  the  goods  are  to 
bo  delivered,  is  responsible  for  tho  safe 
delivery  of  the  jro<.)di^,  and,  if  necessary 
for  that  purpose,  is  bound  to  see  that  tliey 
are  properly  marked.  Ibid, 


4.  Tho  liability  of  a  ctnnmon  carrier, 
for  injuries  to  goods,  is  limited  to  such  in- 
juries as  are  sustained  while  the  goods 
are  in  his  possession.  Ho  is  not  liable 
for  injuries  occurring  after  they  have 
passed  to  the  custody  of  othcre,  beyond 
the  route  for  which  lie  is  by  law  permit- 
ted to  transport  them,  nor  for  such  as  oc- 
curred beforo  they  came  into  his  posses - 

Vol.!. 


sion.    HutU  v.  N.  York  <fc  Erie  R,  R  ( i/., 

223 

5.  When  goods  are  delivered  to  a  car- 
rier for  transportation  beyond  the  terminus 
of  his  line,  and  they  are  'there  delivered 
to  another  carrier  to  be  forwarded,  the 
latter  is  not  liable  for  any  damag-o  to  the 
goods,  except  upon  proof  th:it  the  injurj 
occurred  while  they  were  in  his  custody. 
And  it  makes  .no  difference  that  he  re- 
ceived freight  as  agent  for  the  other  linea 
in  addition  to  his  own  charges  for  trans- 
portation. Ibid, 

6.  The  New  Tork  and  Erie  Railroad 
Company  received  goods  for  transporta- 
tion directed  to  a  point  beyond  the  termi- 
nus of  their  route,  and  known  to  he  so  by 
the  shipper.  At  the  time  of  recoivmg 
them,  tlie  agent  of  the  company  told  the 
shipper  that  it  would  be  unnecej*sary  for 
him  to  have  any  one  at  the  terminus  to 
receive  the  goods,  but  that  they\vjpldbe 
shipped  right  through  to  the  placjoSiheir 
ultimate  destiiiation.  There  bemj^  no 
evidence  that  the  company  received,  or 
agreed  to  receive,  freight  for  the  entire 
distance — heldf 

I.  That  the  company  wore  not  liable, 
as  common  carriers,  for  the  safe  crirringe 
and  the  delivery  of  the  goods  nt  their 
final  destination.  They  wore  liable,  as 
common  carriers  only,  to  tho  teriuinus  of 
thuir  road,  and  thereafter  tlieir  liability 
was  that  of  forwarders. 

II,  Tliat  their  duty  as  forwarders  was 
fulfilled  by  their  delivering  the  goods  at 
their  terminus  to  a  transportation  line  en- 
gaged in  transiioriing  merchandise  to  tho 
place  to  which  the  croods  wen;  directed. 
DUlon  V.  JV:  Y.db  Erie  B.  B.  Co.,        231 

*l.  The  diflTcrcnce  between  common 
carriers  and  forwarders  considered,  and 
their  respective  duties  and  liabilities  com- 
pared. Ibid, 


8.  "W.  sliipped  144  bnrrels  of  potatoes 
by  the  B.  C.  &  N.  Y.  R.  R,  for  New  York, 
paying  them  the  freight  for  the  entire  dis- 
tance. The  potatoes  were  delivered  by 
that  company  to  the  N.  Y.  ft  K.  R.  R  C(k 
at  C,  to  be  transported  to  New  York  by 
them.  While  in  their  custody  and  on  the 
deck  of  a  barge  in  the  North  River,  thej 
were  frozen. 

Held,  that  the  N.  Y.  &  Krie  R.  R.  Ca 
were  liable  to  the  owner  for  the  iujuriM 
occasioned  to  the  potatoes  by  freezing. 
Wing  V.  TheKT.&  Brie  R,  R.  Co,,  236 
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9.  An  action  can  be  maintained  by  the 
owner  of  goods,  against  a  carrier,  in  wlioee 
custody  tbey  are  injured,  although  there 
is  no  privity  of  contract  between  the 
owner  and.  he  carrier,  and  notwithstand- 
ing the  contract  was,  in  fact,  made  be- 
tween the  carrier  and  another  carrier,  who 
undertook  the  carriage  of  the  goods  for 
the  whole  distance,  and  roceiv^  freight 
therefor.  Ibid. 

10.  The  freezing  of  perishable  articles, 
by  reason  of  an  unusual  intensity  of  cold, 
is  not  such  an  intervention  of  the  via  ma- 
jcr  as  excuses  the  carrier,  if  the  accident 
might  have  been  prevented  by  the  exer- 
cise of  due  diligence  and  care  on  his  part 

Ibid. 

11.  The  fact,  that  the  carrier  has  done 
what  is  usual,  is  not  sufficient  to  exemplf 
him  from  a  charge  of  negligence.  lie  must 
show  that  he  has  done  what  was  neces- 
sarjf^o  be  done  under  all  the  circum 

anSes. 


•tane 


Ibid. 


12.  In  an  action  against  a  common  car- 
rier, to  recover  the  value  of  a  trunk  and 
contents  intrusted  to  him  by  a  passenger, 
St  is  not  necessary  to  show  a  demand  of 
the  trunk  and  a  refusal  by  the  carrier  to 
deliver  before  suit  brought,  wlicre  it  ap- 
pears on  the  trial  tliat  the  trunk  has  been 
lost  In  such  a  case,  proof  of  delivery 
and  loss  is  prima  Jacie  sufficient  to  entitle 
the  plaintiff  to  recover.  Garvey  v.  Cam- 
den and  Anibay  R  R.  Co.,  280 

13.  A  common  carrier  has  the  right  to 
exact  payment  in  advance  for  his  services, 
and  if  the  person  who  employs  the  carrier 
pays  tlie  carriage  in  advance,  he  cannot 
be  required  to  pay  it  over  again  to  another 
party,  who  has,  without  his  authority, 
performed  the  service.  In  such  case, 
there  is  no  privity  of  contract  between 
him  and  the  carrier  who  performs  the  ser- 
vice^  and  the  latter  has  no  lien  upon  the 
property  against  the  owner,  but  must  look 
to  the;  party  who  employed  him,  for  his 
oom[)en8;ition. 

But  a  carrier,  employed  to  forward 
gooiLq,  may  employ  another  carrier  to 
perform  the  service,  and  the  latter  will 
have  a  lien  on  the  goods  for  his  charges, 
where  the  charges  for  carriage  have  not 
been  previously  paid  to  the  former  carrier. 
Nordnieyer  v.'  Loescher^  499 

14.  An  apTcement  to  carry  a  passenger 
and  his  baggage  includes  only  ordinary 


baggage,  or  such  artiolefl  of  neoeaBitjaiid 
personal  convenience  as  are  usually  car- 
ried by  passengers. 

15.  H.  agreed  to  convey  N.  fW>m  Han^ 
burg  to  New  York,  and  to  forward  her 
baggage  to  her  tliere,  to  the  care  of  the 
defendants.  lie  employed  another  car- 
rier to  forward  the  biggage,  from  whom 
It  was  received  by  the  defendant  It  did 
not  appear  whether  N.  had  paid  for  her 
passage,  or  the  carriage  of  her  baggage, 
or  not : — Hefdy  that,  in  the  absence  of  such 
evidence,  the  defendant  had  a  lien  on  the 
baggage  for  charges  incurred  in  the  car- 
riage thereo^l  and  paid  by  him  to  the 
carrier. 

16.  i2  8€tm8,  that  where  a  horse  dies 
through  the  neglect  of  a  common  carrier, 
to  whom  he  has  been  delivered  for  trans- 
portation, the  damages  for  .such  neglect 
consist  of  the  value  of  tlie  horse  at  the 
place  of  delivery,  at  the  time  he  should 
have  boon  delivered.  Davis  v.  The  N.  Y. 
ik  Erie  R.  R  Co.,  543 

See  Baqoage. 

COMMISSIOMERS  OF  SuiOKATKMr. 


COMMON  COUNCIL. 
See  New  Yobk  Citt. 

COMPLAINT. 
See  Pleadiko. 


COMPROMISE. 

1.  Tlie  acceptance  by  a  creditor,  from 
his  debtor,  of  a  sum  less  than  the  entire 
debt  in  full  payment  and  discharge,  and 
the  giving  of  a  receipt  therefor,  expressed 
to  be  in  full,  does  not  operate  to  discharge 
the  debtor.  He  can  be  discharged  only 
by  a  release  under  seal. 

But  a  mutual  agreement  by  various 
creditors  with  each  other  to  receive  from 
a  debtor  a  sum  less  than  their  respective 
claims,  or  sucli  an  agreement  by  a  single 
creditor  with  his  debtor,  ujjon  the  failh  of 
which  other  creditors  are  induced  to  make 
a  similar  compromise,  is  binding.  The 
benefit  which  each  creditor  gains  b}'  the 
engagement  of  the  others  to  forbear,  and 
the  consequent  securing  of  a  fund  for  the 
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mutoal  benoflt  of  all,  is  a  sufBcient  con- 
sideration to  sastain  such  an  agreement 
It  setms  that  where  the  debts  lie  in 
simple  contract  the  composition  agree- 
ment may  be  by  parol  Williams  v.  Gear- 
ringionf  615 

2.  C,  having  made  an  agreement  with 
a  number  of  iiis  creditors  to  compromise 
at  the  rate  of  foriy  cents  on  tlie  dollar, 
made  a  similar  agreement  with  one  W., 
to  wliom  he  paid  ibrty  per  cent,  of  his  in- 
debtedness to  him,  receiving  fVom  him  a 
receipt  in  full  He  also  gave  him  a  sealed 
agreement  to  givB  his  note  for  forty  per 
cent,  additional  as  soon  as  his  compromise 
should  bo  completed  with  all  his  creditors, 
on  condition  that  W.  would  sign  a  paper 
purporting  to  compromise  his  claim  fur 
forty  per  cent  The  latter  engagement 
was  never  perlbrmed.  Held^  there  being 
no  evidence  that  the  other  creditors  of  C. 
were  induced  to  compromise  by  the  action 
entitled  to  recover  the  balance  of  his  debt 
of  W^  that  W.  was  from  C.  Ibid. 

See  Fbaud. 

Pabtkership. 


CONFESSION  OP  JUDGMENT. 
See  JUDQICENT,  3. 


CONSIDERATION. 

See  CoHPBOMiSE. 
Contract. 
Statuts  of  Frauds. 


CONSTABLE. 

1  The  provisions  of  2  Revised  Statutes, 
253,  sec  159 — giving  the  party,  in  whose 
favor  an  execution  is  issued,  an  action  of 
debt  against  ihc  constable  receiving  it,  who 
fails  to  return  it  within  five  days  after  the 
return  day,  and  in  which  action  it  is  pro- 
vided that  the  recovery  shall  be  the 
amount  of  the  execution  with  interest — 
do  not  apply  to  process  issued  out  of  the 
Marine  or  justices'  courts  of  the  city  of 
New  York.     Brown  v.  Jones^  204 

2.  When  a  constable  fails  to  return  an 
execution,  issued  out  of  the  Marine  Court,, 
that  court  may  compel  its  return  by  at 
tachmeut^  or  tlie  party  in  whose  favor  it 


is  issued  may  bring  an  action  agidnst  the 
constable  for  his  neglect,  and  in  which  a 
recovery  may  be  had  to  the  extent  of  the 
damaffes  proven  to  have  been  sustained 
by  reason  of  the  default  of  the  officer. 

Jbid, 

3.  The  surety  of  a  constable  upon  his 
official  bond  is  liable  in  damages  for  the 
constable's  neglect  to  return  an  execution 
within  the  time  required  by  statute. 

The  condition  of  such  bond,  that  the 
constable  **  shall  in  all  things  well  and 
faithfully  perform  and  execute  the  duties 
of  the  office  of  constable,  without  fraud 
deceit.,  or  oppression,"  requires  two  things; 
—Firstj  That  he  shall  perfumi  the  dunes 
of  his  of&ce;— 'Second,  That  he  shall  do  so 
without  fraud,  deceit,  or  oppression.  The 
former  is  for  the  benefit  of  the  creditor, 
the  latter  for  the  protection  of  the  debtor. 
And  in  an  action  by  the  former  upon  the 
bond  for  the  official  neglect  of  the  "consta- 
ble, c  gr,  to  return  an  executionJjlthitf 
the  requisite  time,  it  is  not  necessary  to 
show  fraud,  deceit,  or  oppression. 

In  such  an  action,  a  judgment  pre- 
viously recovered  against  the  constable 
for  the  same  neglect  is  prima  facie  evi- 
dence of  the  amount  for  which  the  surety 
is  liable.     Carpenter  v.  Doody,  465 

4.  In  an  action  against  a  constable  fbr 
a  neglect  to  return  nn  execution,  the 
plaintiffs  damages  are  prima  facie  the 
amount  of  the  execution;  but  the  con- 
stable may  show  that  the  plaintiff  has  sus- 
tained no  damage,  or  less  than  the  full 
amount  of  the  execution,  and  limit  the 
recovery    agamst    himself    accorduigly. 

Ibid. 

5.  The  provisions  of  the  Revised  Stat- 
utes (2  R.  5.  p.  449,  §  142,  4th  ed.),  ren- 
dering  a  constable  liable  in  all  cases  in 
the  amount  of  the  execution,  for  a  neg^ 
lect  to  return  the  process  within  the  re- 
quired time,  do  not  npply  to  constables  in 
tlie  city  of  New  York.  Ibid, 

See  Appeal,  29. 


CONSTITUTIONAL  LAW. 
See  Nbw  York  Cxtt. 

CONTRACT. 
1.  In  an  action  brought  by  an  employvo 
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to  recover  the  contract  price  agreed  to  be 
given  him,  up(  n  an  avermeut  of  readiness 
and  tender  ol*  performance  on  his  part, 
and  refusal  to  accept  performance^  on  the 
part  of  his  employer,  it  is  no  defence  that 
a  former  action  has  been  brought  bj  him 
to  recover  both  damages  for  the  defend- 
ant's breach  of  tlie  contract  in  discharging 
bim  and  a  balance  of  salary  up  to  the  time 
of  his  discharge,  where  the  claim  for  dam- 
ages was  withdrawn  upon  the  trial,  and 
judgmeut  rendered  only  for  the  balance 
due  for  services  actually  rendered  prior  to 
the  discharge.     Thompson  v.  Wood^      93 

2.  And  ^  tender  of  performance  having 
been  made  prior  to  such  action,  it  is  not 
necessary  to  repeat  the  tender  in  order  to 
maintain  a  new  action  on  the  contract. 

Ibid. 

3.  In  such  an  action,  the  employee, 
hai^ite  been  di8charc;od  without  just 
cauJ^is  entitled  prima  facie  to  recover 
the  full  amount  of  the  contract  price  up 
CO  the  time  of  the  conuuenceiufiit  of  the 
action.  It  devolves  upon  the  defendant 
to  show,  in  mitijraiion  of  damages,  lluu 
the  plaintiff  uiight  have  obtained  employ- 
ment elsowhcrt'.  lOid. 

4.  Where  work  is  done  under  a  con- 
tract, the  specifications  of  wl I ich  are  de- 
parted from  by  direction  of  the  defendants, 
such  a  departiiro  excuses  i>erfurmance 
v.'iihin  the  time  limited  by  the  contract, 
and  the  oblijration  thereafter  is  to  coiii- 
plete  the  work  within  a  reasonable  time. 
Green  v.  Haines^  254 

5.  What  is  a  reasonable  time  is  a  ques- 
tion of  fact  for  the  determination  of  the 
jury,  or  referee,  upon  all  the  evidence  in 
the  case.  Ibid. 

6.  In  such  an  action,  what  facts  amount 
to  an  acceptance  by  the  defendants  of  the 
plaintiflTs  work— considered.  Ibid. 

7.  It  is  not  sufficient,  to  avoid  ft  con- 
tract, that  the  party  bound  by  it  is  illiter- 
ate, and  that  it  was  not  read  over  to  him, 
if  it  was  explained  to  him  in  substance, 
and  there  was  no  omission,  concealment, 
or  misrepresentation  of  any  of  its  obliga- 
tions.   EUis  Y.  McCormick^  313 

8.  It  is  the  duty  of  the  court  to  deter- 
mine as  to  the  validity  aud  effect  of  a 
contract,  whether  writton  or  parol,  the 
terms  of  which  are  not  disputed:  but 


where  the  evidence  In  respect  to  its  terms 
is  conflicting  or  doubt^l,  and  a  question 
arises  ad  to  the  intent  of  the  parties  to  it, 
it  must  be  submitted  to  the  jury  for  tlieir 
determination,  under  proper  instructions 
from  the  ctourt  upon  the  law  governing 
the  case.     Cfiapin  v.  Poiierj  366 

9.  Where  the  purchaser  of  goods,  un- 
der a  written  agreement,  promised  thai, 
if  the  seller  would  defer  delivery,  he  (the 
purchaser)  would  be  respoosible  for  any 
expense  or  damage  which  the  seller  might 
sustain  by  reason  of  the  delay — ?ieid^  that 
this  was  a  valid  agreement,  under  which 
the  seller  might  recover  expenses  of  stor- 
age, &C.,  incurred  daring  tlie  delay.  Or- 
guerre  v.  Luling^  383 

.  10.  B.  contracted  to  do  certain  building 
work  for  I.,  according  to  ccrtr.in  specifi- 
cations. V>y  the  terms  of  the  c»:)utract, 
the  work  was  to  be  done  in  a  good,  w^ork- 
nianlike  and  sub.stantial  manner,  to  the 
satislaoiion,  and  under  the  direction  of  S, 
an  architect,  to  be  testified  by  a  certifi- 
cate of  S.,  upon  the  presentation  of  which 
tlie  payments  were  to  be  made  in  certain 
insUlImeuts  as  the  work  progressed.  B. 
presented  to  I.  certificates  in  these  words; 

Date. 
"  F.  I.,  Esq.— This  is  to  certify,  that  the 

payment,  amounting  to  — '—'  dollars, 

is  now  due  to  M  B.,  on  account  of  his 
contract  with  you  for  doing  the  masons' 
and  carpenters'  work  of  your  store,  No. 
4G  Warren  street." 

Ih'A — I.  That  the  certificates  were  suffi- 
cient. It  was  to  be  presumed  therefrom, 
that  there  had  been  a  substantial  com- 
pliance with  the  contract,  and  that  S.  was 
satisfied  therewith. 

II.  That  I  having  made  payments  on 
similar  certificates,  without  objection  to 
their  form,  at  the  time  of  presentation,  he 
could  not  raise  the  objection  for  the  first 
time  on  the  trial.   Bloodgood  v.  Ingoldsbyy 

388 

11.  Where  there  are  deficiencies  in 
work  done  under  a  contract,  although 
the  defendant  accept  the  work,  he  may 
claim  damages  for  the  deficiencies  by  way 
of  recoupment.  Ihiid, 

12.  By  the  act  of  the  legislature  incor- 
porating the  N.  Y.  &  H.  R.  R.  Co.,  passed 
April,  1831  (Laws  1831,  p.  323),  it  wa« 
provided  that  nothing  contained  in  it 
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should  authorize  the  construction  of  their 
railway  across  or  along  any  of  the  streets 
of  the  city  of  New  York  without  the  con- 
sent of  the  mayor,  &c.,  who  were  thereby 
authorized  to  grant  permission  to  so  con- 
struct it,  or  to  prohibit  its  construction  ; 
and,  if  constructed,  to  regulate  the  time 
and  manner  of  using  the  same,  and  the 
speed  with  which  carriages  might  move 
on  it.  In  December,  1831,  on  the  appli- 
cation of  the  company,  an  ordmance  was 
adopted  by  the  mayor,  Ac,  permitting  the 
•rack  to  be  laid  in  certain  streets,  provid- 
ing, however,  that  if,  after  its  construc- 
tion, it  should,  in  the  opinion  of  the  mayor, 
Jba,  constitute  an  obstruction  or  impedi- 
ment to  the  future  regulation  of  the  city, 
or  the  ordinary  uses  of  any  street  or  ave- 
nue, the  company  should  forthwith  pro- 
vide a  satisfactory  remedy  therefor,  or 
remove  the  rails;  and,  also,  expressly  re- 
serving and  retaining  to  the  mayor,  &c., 
the  right  to  regulate  the  descnption  of 
propelling  power  to  be  used  on  the  track, 
and  the  speed  of  the  same,  as  well  as  all 
other  power  reserved  in  the  act  of  incor- 
poration. The  ordinance  was  to  have 
no  binding  force,  or  go  into  effect,  until 
the  railroad  company,  in  writing  and  un- 
der seal,  covenanted  to  abide  by  and  per- 
form its  conditions.  An  agreement  of 
this  nature  was  executed  and  filed  in  the 
office  of  the  city  comptroller,  and  there- 
upon the  company  laid  their  track  on  the 
Fourth  avenue  and  other  streets.  In  De- 
eember,  1854,  the  mayor,  Ac,  of  New 
York  prohibited  the  running  of  steam  en- 
gines, or  locomotives,  on  the  track  of  the 
company  on  Fourth  avenue  south  of  Forty- 
second  street,  after  eighteen  months  from 
that  time. 

Held — I.  That  the  ordinance  was  valid, 
and  was  not  a  violation  of  any  of  the  fran- 
chises granted  to  the  railroad  company. 

ir.  That  granting  permission  to  lay  the 
track  did  not  deprive  tlie  mayor,  Ac,  from 
subsequently  regulating  ita  use  by  the 
company. 

III.  That  the  agreement  of  the  com- 
pany was  valid  as  a  restriction  upon  its 
corporate  power,  and  was  in  no  sense  a 
transfer  of  it. 

IV.  That  the  corporation  can  make  no 
valid  contract  which  will  interfere  with 
its  legislative  control  over  the  streets; 
and  any  such  contract,  if  made,  is  revoca- 
ble at  its  pleasure.  N.  Y.  &  Harlem  R 
R,  Co,  V.  The  Mayor,  (Sec,  of  N.  Y,      562 

1 3.  A  party,  applying  to  a  court  for  the 
application  of  its  equitable  powers,  should 


be  held  to  the  rule,  "  that  he  who  seeks 
equity  must  do  equity."  He  will  not  be 
allowed  found  his  claim  upon  a  permis- 
sion in  a  contract,  while  he  repudiates 
the  conditions  upon  which  the  permission 
was  ghinted.  Ibid. 

14.  A  corporation,  like  an  individual, 
may  be  bound  by  an  implied  contract, 
provided  the  subject  matter  of  it  is  within 
the  scope  of  its  coi-porate  authority.  Hnd. 

See  Action,  11. 

COMPKOIUSE,  ],  2. 
Deed,  1. 
Evidence,  20. 

IIUBBAND  AND  WiFE,  2. 

Landlord  and  Tenant,  12, 13. 
Neguqence,  6,  7. 
Principal  and  Agent,  2. 
Rescission,  1. 

Sale  and  Delivery  of  Chat- 
tels, 5,  6,  7. 

CONVERSION. 
See  Chatteia,  1,  2,  3,  4 

CORPORATION  OF  NEW  YORK. 
See  New  York  City. 

CORPORATION  ORDINANCB& 
See  New  York  City. 

CORPORATIONa 

1.  Authority  to  accept  on  behalf  of  tk 
company  cannot  be  proved  by  parol  It 
can  be  conferred  only  by  a  resolution  of 
the  board  of  directors,  and  the  resolution 
must  itself  bo  produced.  Ualy,  J.,  dis- 
senting.   Bruce  v.  Lord,  247 

2.  An  action  may  be  commenced  in  a 
district  or  justice's  court  against  a  resi- 
dent corporation  by  a  short  summons^ 
when  the  plaintiff  is  a  non-resident  and 
furnishes  the  requisite  bond  and  affidavit 
WUde  V.  N,  r.  &  Harlem  R  R  Co.,    302 

3.  The  president  and  two  of  the  trus- 
tees of  a  corporation  signed  an  agreement 
submitting  a  controversy,  in  which  the 
corporation  was  interested,  to  arbitration; 
and  all  tho  trustees  attended  before  the 
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arbitrators,  and  took  part  in  the  trial  of  plaintiff,  for  an  amount  fixed  hj  stipob 


Wio  controversy  as  wilneasea,  kc  ficW, 
a  sufficieot  submission  to  bind  the  corpo- 
ration by  the  award. 

The  assent  of  a  corporaticm  to  a  sub- 
misnon  may  be  inferred  from  Circuiu- 
stances.  Isaacs  v.  The  Beth  IIamed<ish 
Society,  469 

4  Where  the  submission  of  a  contro- 
versy to  arbitration  provided  that  tlic  dc- 


tion  between  the  parties,  the  plaintiflT  is 
entitled  to  costs  in  addition  thereto,  al- 
though they  are  not  mentioned  in  the 
stipulation.  Wing  y.  Ni  Y,  d:  K  R.  Ji 
Co.,  235 

2.  An  action  having  been  brought  upon 
an  agrecnienl  to  recover  a  balauce  claiiued 
to  be  due  thcroou,  and  to  cnrorce  a  lien 
therefor,  and  a  verdict  having  been  ren- 


cision  of  "a  mjajority  "  of  tlio  arbiirau»r8dcred  for  the  plamtifffor  $1 — 


should  be  binding,  and  the  l>ajKl  provided 
that  the  award  should  be  subscribed  ''  by 
the  said  arbitrators '' — held,  tliat  the  sub- 
mission and  bond  must  be  taken  together, 
and  that  an  award  signed  by  two  of  the 
three  arbitrators  was  valid.  Jbid, 

6.  A  corporation,  like  an  individual, 
may  be  bound  by  an  implied  contract, 
provided  the  subject  matter  of  it  is  within 
the  scope  of  ita  corporate  authority.  K 
r.  dkMarlem  R  R.  Co.  v.  Tkt  Mayor,  d:c., 
ofNmYark,  062 

6.  Courts  are  bound  to  assume,  where 
a  discretion  is  vested  in  a  municipal  body, 
exercising  functions  of  a  legislative  char- 
acter, that  good  reasons  existed  for  doing 
an  act  whidi  was  the  result  of  such  a  dis- 
cretion. Ibid. 

*l.  This  court  has  jurisdiction  of  all  ac- 
tions against  the  corporation  of  the  city 
of  Xew  York,  upon  any  cause  of  action 
whatever,  whether  it  be  of  a  legal  or 
equitable  nature.  So  held  in  an  action  to 
restrain  the  enforcomont  of  an  ordinance 
of  the  corporation,  upon  the  ground  that 
it  was  pa^ed  in  violation  of  an  agreement 
entered  into  by  the  corporation  with  par- 
ties affected  by  the  ordinance ;  and  also 
^at  it  was  illegal  and  unauthorized  by 
law.  /hid., 

See  Banks. 

Evidence,  21. 
Jurisdiction,  1,  2. 
Justices'  CJourt  PRAcnoB  24. 
New  York  City. 
Pleadinos,  2. 
Practice,  2. 

Prohissory  Notes,  2,  3,  4,  5. 
Supplementary  Proobsdikqs,  2, 
3,4. 


COSTS. 
I.  Where  judgment  ^s  rendered  for  the 


Iltld^  that  the  action  was  one  for  the 
recovery  of  money  only,  and  the  defend- 
ant was  entitled  to  costs.  Ttttst  v.  Pirs- 
ifon,  292 

3.  Casts,  as  taxed  or  adjusted  by  the 
cleriv,  are  not,  under  the  Code,  the  meas- 
ure of  compensation  for  the  8er\'iees  of 
the  attorney,  in  an  action  between  him- 
self and  his  client  to  recover  therefor. 

In  such  an  action,  proof  of  the  value  of 
the  service  is  required     Garr  ▼.  Mairet^ 

498 

See  Extra  Allowance. 
Practice,  10. 

COUNTER-CLAIM. 

1.  In  an  action  to  recover  damages  for 
a  tort,  the  defendant  cannot  set  up,  as  a 
counter-claim  or  recoupment  of  damages, 
an  independent  tort  committed  by  the 
defendant,  and  not  connected  with  the 
transaction  upon  which  the  plaiutifTs  right 
of  action  is  founded.    Murdtn  v.  Priment, 

75 

2.  The  cases  specified  in  which,  prior 
to  the  Code,  tlie  defendant  was  allowed 
to  recoup  his  damages.  Per  Daly,  Jl,  Ibid. 

3.  R  seems,  that  all  which  formerly  was 
allowed  to  be  set  up  as  a  defence,  by  way 
of  recoupment,  is  now  available  as  a 
counter-claim  under  the  Code.  Ibid. 

4.  N.  sold  boots  and  shoes  to  the  wifo 
and  diildren  of  the  defendant-,  for  which 
this  action  was  brought  by  K.^s  assignee. 
The  answer  set  up  a  coiiuter-claini  for  a 
cemetery  lot  sold  to  N.  by  the  defendant's 
wife.  Tlie  evidence  showed  that  the  de- 
fendant^^  wife  had  sold  to  N.  a  ix-rtificate 
which  entitled  him  to  a  deed  of  a  lot  in 
the  C.  H.  Cemetery,  that  he  obtained 
upon  the  certificate  such  a  deed  from  the 
company  owning  the  cemetery,  and  took 
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I  under  it  There  was  also  some 
flfvfdence  of  an  agreement  between  him 
md  the  defendant's  wife,  that  he  should 
paj  for  the  lot,  one  half  in  boots  and  shoes. 

Held — I.  That  this  did  not  constitute  a 
good  counter-claim  in  the  action  against 
the  defeudant  by  the  plaintift^s  assignor. 
It  was  neither  in  favor  of  the  defendant 
nor  against  the  plaintiff. 

II.  That  though  it  wai  not  admissible 
to  establish  a  counter-claim,  it  was  ad- 
missible for  the  purpose  of  showing  t!mt 
the  goods  were  delivered  to  the  defend- 
ant's wife,  in  payment  of  moneys  owing 
to  her  by  N.,  and  that  no  liability  was 
ever  incurred  on  the  part  of  the  defendant 
to  pay  for  them. 

IIL  That,  under  the  loose  system  of 
oral  pleadings  allowed  in  justices'  courts, 
this  evidence  was  admissible  in  such  a 
court,  under  an  answer  which  set  up  the 
facts  as  a  counter-claim. 

IV.  That  it  was  immaterial  whether 
the  defendant's  wife  gave  to  N.  a  strictly 
legal  transfer  for  the  lot,  provided  he  ob- 
tained, upon  the  certificate  given  to  him, 
possession  of  the  property  and  a  sufficient 
deed  thereo£     Ckc^ee  v.  O^x,  IS 

6.  A  oUim  for  the  wrongful  conversion 
of  a  chattel,  which  is  a  cause  of  action 
arising  out  of  a  tort,  cannot  be  set  up  by 
way  of  counterKslaim,  in  an  action  arising 
upon  contract    Piser  v.  Steams,  86 

6.  A  trespass  by  a  landlord,  not  made 
nnder  an  assumption  of  title,  is  no  breach 
of  a  contract  of  letting — ^is  not  a  cause  of 
action  arising  out  of  a  contract  for  tlie 
payment  of  rent — ^is  not  connected  with 
the  subject  of  an  action  brought  to  recover 
rent  of  demised  premises,  and  therefore 
cannot  be  set  up  in  such  an  action  as  a 
oounte^claim,    Edgerton  v.  Fage,       320 

7.  Where  the  defence  to  the  plaintiffs 
daim  consists  of  a  counterHdaim  in  favor 
of  the  defendant  and  the  plnintiff's  claim 
is  proved,  the  defendant  must  substantiate 
his  counter-claim  to  the  entire  satisfaction 
of  the  justice,  before  the  plaintiff  can  be 
charged  with  any  part  thereof.  Where 
the  counter-claim  is  for  damages,  and  the 
justice  cannot  decide  whether  the  injury 
should  bo  borne  by  the  plaintiff  or  the 
defendant,  he  has  uo  riglit  to  divide  the 
loss  between  the  parties,  but  unless  af- 
firmatively satisfied  of  tlie  justice  of  the 
eountei^claim,  must  disregard  it  and  ren- 
der judgment  for  the  plaintiff's  claim. 
Prentice  v.  Sprague,  428 


8.  In  an  action  by  tiie  assignee  of  B.4 

F.  a^i^ainst  G.,  the  latter  interposed,  as  a 
set-off  or  counter-claim,  a  claim  held  by 
him  against  the  assignors  B.  &,  F.  Upon 
the  trial,  it  appeared  that  he  liad  recovered 
judgment  therefor  prior  to  this  action. 

Held,  that  the  justice  erred  in  admitting 
evidence  of  the  original  claim  on  which 
such  judgment  had  been  recovered.  Tho 
claim  was  merged  in  the  judgment  and 
could  not  bo  used  as  evidence  of  indebt- 
edness.   /i«  v.  Gifddctrdj  434 

9.  In  the  action  by  G.  against  B.  &  F., 
brought  after  their  assignment  to  the  pres- 
ent plaintifl^  evidence  ot  their  claim  against 

G.  was  offered  as  a  set-off,  and  excluded 
upon  the  ground  that  it  had  been  assigned. 

Heidi  that  it  was  properly  excluded; 
and  the  fact  that  it  had  not  been  set  off 
in  such  action  ivas  no  bar  to  another  ac- 
tion ou  such  claim  by  the  assignee.    Ibid, 

See  CONTBAOT,  II.  >tf. 

evictiok,  4,  5.  *■ 

Justices'  Coubt  PracticBi  6. 
Peactice,  6,  8. 

Sale  and  Delitert  op  Chat- 
tels, 5. 
Set-opf,  1. 


COVENANT. 

I.  A  recital  in  a  lease  of  the  purposes  for 
which  demised  premi-ses  are  let  consti- 
tutes an  express  oovenant  on  the  part  of 
the  tenant  to  use  them  for  no  other  pur^ 
pose.  Thus,  the  lease  reciting  that  the 
landlord  let  the  pramisos  to  the  tenant 
"to  be  occupied  as  a  lumber-yard"— 
?i^  that  this  constituted  an  express 
covenant  on  the  part  of  the  tenant  to 
occupy  them  for  that  purpose,  and  that 
the  erection  of  buildings  thereon,  by  the 
tenant's  assignee,  waa  a  wrongful  aci 
He  Ibresi  v.  Byrne,  43 

See  Action,  1. 
Lease,  3.  • 
New  York  City,  6,  7. 
Use  and  Occupation,  3. 


CREDITOR. 

1.  When  a  debtor  assigns  property  for 
the  benefit  of  his  creditors,  they  are  att 
interested  in  the  estate  thus  appropriated^ 
and  no  diversion  can  be  made  of  the  trusts 
thus  created,  uor  any  delegation  of  any 
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power  oonfeired,  without  their  assent,  or 
the  sanctiou  of  some  tribunal  possessing 
the  power  to  allow  such  diversion  or 
transfer.     SmaU  v.  Ludlow^  189 

2.  The  acoeptanco  by  a  creditor,  from 
his  debtor,  of  a  sum  less  than  the  entire 
debt  in  full  payment  and  discharge,  and 
the  giving  of  a  receipt  therefor,  expressed 
CO  be  in  fUll,  does  not  operate  to  discbarge 
the  debtor.  He  can  be  discharged  only 
by  a  release  under  seal  WiUiams  v. 
CarringUm^  515 

3.  But  a  mutual  agreement  by  various 
creditors  wiUi  each  other  to  receive  from 
a  debtor  a  sum  less  than  their  respective 
claims,  or  such  an  agreement  by  a  single 
creditor  witli  his  debtor,  upon  the  faith 
of  which  other  creditors  are  induced  to 
^mako  a  similar  compromise,  is  bindmg. 
The  benefit  which  each  creditor  gains  by 
the  engngement  of  the  otliers  to  forbear, 
and  iM£>consequent  securing  of  a  fund  for 
the  nmtual  benefit  of  all,  is  a  sufficient 
consideration  to  sastain  such  on  agree- 
ment Ibid. 

4.  II  seems  that  where  the  debts  lie  in 
umple  contract  the  composition  agree- 
ment may  be  by  parol.  Ibid. 

5.  C,  having  made  an  agreement  with 
a  number  of  his  creditors  to  compromise 
at  the  rate  of  forty  cents  on  the  dollar, 
made  a  similar  agreement  with  one  W., 
to  whom  he  paid  forty  per  cent  of  his  in- 
debtedness to  him,  receiving  from  him  a 
receipt  in  full.  He  also  gave  him  a  sealed 
agreement  to  give  his  note  for  forty  per 
cent  additional  as  soon  as  his  compromise 
should  be  completed  with  all  his  creditors, 
on  condition  that  W.  would  sig^  a  paper 
purporting  to  compromise  his  claims  for 
forty  per  cent.  The  latter  engagement 
was  never  performed. 

Held^  there  being  no  evidence  that  the 
other  creditors  of  0.  were  induced  to  com- 
promise by  the  action  of  W.,  that  W.  waa 
entitled  to  recover  the  balance  of  his  debt 
from  C.  Ibid. 

6.  In  order  to  sustain  an  action,  brought 
by  a  creditor  to  set  aside,  as  fraudulent 
and  void,  a  conveyance  of  real  estate 
made  by  his  debtor,  the  plaintiff  must 
show  a  judgment  reoovered  in  his  favor 
against  the  debtor.  Unless  he  stands  in 
the  relation  cf  judgment-creditor  he  can- 
not attack  such  conveyance. 

In  such  an  action  the  grantees  of  the 


debtor's  estate  may  ixnpetch  the  Judg- 
ment, either  by  showing  it  to  be  fraolii- 
lent  upon  its  face,  or  by  evidence  aHwndB. 
Only  the  parties  to  a  judgment  are  con- 
cluded by  it.    Nent^xnjffn  v.  jrewn^       520 

See  Arrest,  1. 

Assignment,  1,  2.  4^  6,  7,  9,  10. 
Husband  and  Wife,  1,  2,  3. 
Lease,  6. 
Married  Woman,  1,  2. 

SUPPLBMBNTABT    PROOBEDIHafl^ 
6,6. 


CUSTODIA  LBGia 
8ee  AcnoN,  14. 


DAlfAGBa 

1.  For  a  trespass  committed  under  aa 
honest  mistake,  without  intent  to  injure, 
the  amount  of  damages  recoverable  should 
be  eonfined  strictly  to  the  injuries  sus- 
tained.    Shannon  v.  Bwr,  39 

2.  When  property,  unlawftiUy  taken, 
is  afterwards  returned  to  the  owner,  be- 
fore suit  brought,  and  is  accepted  by  him, 
the  return  and  acceptance  should  be  con- 
sidered in  mitigation  of  damages.  In  such 
a  case,  judgment  fur  the  whole  value  of 
the  property  taken  is  erroneous.  Hibbard 
V.  SttwarL  207 

3.  In  an  action  by  lessee  against  lessor, 
to  recover  damages  for  failure  to  give 
possession,  the  rule  of  damages  is  the  dif- 
ference between  the  yearly  value  of  the 
premises  and  the  rent  reserved. 

It  is  erroneous,  in  such  action,  to  re- 
ceive evidence  of  the  amount  plaintiff  has 
been  compelled  to  pay  to  obtain  premises, 
instead  of  those  leased  him  by  defendant 
Dean  v.  RoesUr,  420 

4.  In  an  action  tried  before  a  referee, 
evidence  on  the  quefition  of  damage^ 
which,  under  the  proper  rule,  w«a  incom- 
petent, was  offercHl  and  objected  to,  but 
was  taken  down  by  the  referefv  subject 
to  the  objection ;  and  ho  afterwards  con- 
sidered it  in  awarding  damages.  Excep- 
tions were  filed  to  his  deoision,  one  <^ 
which  was,  that  the'dedsion  was  ^*oon- 
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trafj  to  the  law  and  the  evidence ;"  bat 
no  exception  was  taken  specificallj  to 
the  role  of  damages  adopted,  ffeld^  on 
appeal  that  the  court  would  review  the 
decision  of  the  referee  in  respect  to  the 
measure  of  damages  adopted  by  him. 

Jbid. 

5.  In  an  action  against  a  constable  for 
a  neglect  to  return  an  execution,  the 
plain tiirs  damages  are  prima  facie  the 
amount  of  the  execution ;  but  the  con- 
Biablc  ma}^  show  that  the  plaintiff  has  sus- 
tained no  damage,  or  less  than  the  full 
amount  of  the  execution,  and  limit  the 
recovery  against  liimself  accordingly. 
Carpenter  v.  Doody^  466 

6.  II  seemSf  that  where  a  horse  dies 
through  the  neglect  of  a  common  carrier, 
to  whom  he  has  been  delivered  for  trans- 
portation, the  damages  for  such  neglect 
consist  of  the  value  of  the  horse  at  the 
place  of  delivery,  at  the  time  he  should 
'have  been  delivered.  Davis  v.  The  N.  F. 
A  Erie  B,  R  Co.,  543 

See  Action,  3,  11. 
Appeal,  14,  16,  16. 
Common  Carrier,  4,  5. 
coxrtablb,  2,  3. 

C0I\TRACT,  3. 

Counter-Claim,  1. 
Landlord  a>:d  Tenant,  2,  3. 
Negligence,  4,  5,  6,  7. 
Nuisance,  3,  4. 

RESCiflSION,  1. 

8ai.b  and  Delivery  op  Chat- 
tels, 6. 
Warranty,  4 


DEATH— WHEN  PRESUMED. 
See  Evidence,  24,  25,  26,  27. 

DEBTOR  AND  CREDITOR. 
See  Creditob. 

DEFAULT. 

1.  This  court  cannot  relieve  a  defend- 
ant, under  §  366  of  the  Code,  from  a 
judgment  taken  by  default  in  a  district 
court,  if  he  has  once  appeared  in  the  ac- 
tion.   Wilde  y.KT.db  Harlem  R  R  Co., 

302 


See  Appeal,  1,  2,  29  to  33,  42. 
Maiuns  Court,  1. 


DEED. 

1.  A  party  who  contracts  to  convey 
land  is  required  to  deliver  a  deed  of  con- 
veyance of  the  property  in  such  a  condi- 
tion as  to  make  it  at  once  operative  to  the 
purchaser  against  all  persons.  SmUh  v. 
Smeltzer,  287 


DEMURRER. 

See  Practice,  7. 
Appeal,  35. 


DISTRICT  COUR: 


See  Appeal. 

Justices'  Court 
Marine  Court. 


ENDORSER. 

See  Promissory  Notes^  1,  6,  8,  9, 10. 
Protest,  1. 
Usury,  1. 


EQUITABLE  RELIEF. 

1.  A  party,  applying  to  a  court  for  the 
application  of  its  equitable  powers,  should 
be  lield  to  the  rule,  "  that  he  who  seeks 
equity  must  do  equity."  He  will  not  be 
allowed  to  found  his  claim  upon  a  permis- 
sion in  a  contract,  while  he  repudiates  tlie 
conditions  upon  which  the  permission  was 
granted.  N.  T.  &  Harlem,  R.  R.  Co.  v. 
The  Mayor^  <fcc.,  ofK  F.,  562 


ESTOPPEL. 

1.  Where  a  person  stands  by,  and 
knowingly  sufl'ers  another  to  claim  to  be 
the  owner  of  persoual  property,  and  to 
make  an  agreement  concerning  it  with  a 
third  person,  he  cannot  ailerwards  assert 
his  own  title  to  such  property,  to  the 
damage  of  the  party  deceived.  Hibbard 
V.  Stewarif  207 
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Sob  Mjlbbied  Wokait,  1»  2. 

USB  AND  OCOUPAnOK,  8. 


EVICTION. 

1.  An  interference  by  the  landlord  with 
the  person  of  the  tenant,  although  on  the 
demised  premises,  does  not  constitute  an 
eviction.  It  is  a  trespass  only,  and  the 
remedy  of  the  tenant  is  by  action  for  the 
aiaault.     Vatd  v.  Jlemer,  149 

2.  The  use  of  a  privy  by  a  landlord  in 
a  passage  way  leading  to  the  demised 
premises,  and  which  was  there  at  the 
time  of  the  hiring,  although  so  used  as  to 
be  offensive  to  the  tenant,  does  not  of 
itself  constitute  an  eviction,  the  tenant 
not  being  actually  deprived  of  any  part  of 
his  premises.  Ibid, 

3.  A  refusal,  by  a  landlord  occupying 
premis^^n  conjunction  with  his  tenant, 
to  pervJfkiUk  under-tenant  of  the  tenant 
to  occupy  the  premises  demised,  is  an 
eviction  by  the  landlord,  and  will  prevent 
his  recovery  in  an  action  against  the  ten- 
ant for  the  rent 

But  the  mere  entry  by  the  landlord 
upon  his  tenant's  premises,  unaccompa- 
nied by  any  attempt  to  exclude  the  ten- 
ant therefrom,  does  not  constitute  an  evic- 
tion.. HandaUy.AlbtirUs,  285 

4.  E.  leased  certain  promises  to  P.  for 
one  year,  with  the  privilege  of  a  year's 
renewal  at  the  same  rent.  In  an  action 
for  the  last  quarter's  rent  of  the  first  year, 
P.  alleged,  as  a  defence,  that  the  plaintiff 
had  maliciously  and  wantonly  allowed 
large  quantities  of  waste  water  to  come 
down  into  the  demised  premises,  greatly 
injuring  his  goods,  and  compelling  him  to 
leave  the  premises  at  the  end  of  the  first 
year,  thereby  losing  the  privilege  of  re- 
newal. The  defendant  having  remained 
in  possession  of  the  premises  during  the 
entire  year — hdd^  on  demurrer  to  answer, 
that  these  fects  constituted  no  defence. 

I.  They  did  not  amount  to  an  eviction. 
Evezy  obstruction  by  the  landlord  to  the 
beneficial  enjoyment  of  the  premises  de- 
mised does  not  constitute  an  eviction. 
To  constitute  an  eviction,  the  lessee  must 
have  been  compelled  to  abandon  the 
whole  or  some  part  of  the  premises  by 
the  wrongful  act  of  the  lessor. 

II.  Nor  did  they  constitute  a  ground 
for  a  counter-claim  or  recoupmeut.  Every 
act  of  the  landlord,  disturbing  the  tenant's 


beneficial  ei^'oymeot  of  the  demised  preik.* 
ises,  does  not  constitute  the  basis  of  a 
counter-claim  or  recoupment  in  an  action 
for  rent,  but  only  such  acts  as  amount  to 
an  eviction,  total  or  partial,  or  an  unlaw- 
ful injury  to  the  premises  in  violution  of 
the  contract  of  letting. 

III.  They  show  merely  a  disturbance 
of  the  beneficial  enjoyment  of  the  tenant, 
but  no  interference  with  his  possession. 
Edgerton  v.  Page^  320 

T).  Per  Brady,  J.,  dissenting: — A  ten- 
iUii  hiis  a  right  to  abandon  the  demised 
prtiiii.«i03  at  any  time  during  tho  land- 
lord's continuance  of  the  disturbance  of 
his  beneficial  enjoyment  of  the  proiaiscs. 
If  the  disturbance  cease  before  the  rent 
becomes  due,  and  while  the  tenant  is  still 
in  occupation,  the  rent  may  be  recovered. 
If  the  disturbance  continue  during  tho 
whole  period  of  that  part  of  a  term  during 
which  rent  accrues,  and  down  to  the  time 
when  the  rent  becomes  due  by  tho  agree- 
ment, and  the  tenant  then  abandons  the 
premises  in  consequence  of  such  disturb- 
ance, the  rent  cannot  be  recovered.  Ibid. 


EVIDENCE. 

1.  Tlie  delivery  and  acceptance  of  tho 
key  of  leased  premises  is  sufficient  to  es- 
tablish the  fact  of  occupation,  which  will 
be  presumed  to  continue  until  an  inter- 
ruption thereof  is  shown.  Seaman  v. 
Ward,  52 

2.  The  defendant's  admission,  that  he 
had  had  certain  goods,  is  sufficient  evi- 
dence of  delivery  to  maintain  an  action 
for  the  sale  and  delivery  of  the  goods,  al- 
though it  appears  that  they  were  in  fact 
delivered  to  some  other  person.  Griffin 
V.  Keith,  58 

3.  In  an  action  for  goods  sold  and  de- 
livered, tlie  evidence  showed  that  the  de- 
fendant admitted  the  correctness  of  the 
bill  and  promised  to  pay  it,  but  objected 
to  the  interest,  and  said  he  bought  the 
goods  on  credit,  without  specifying  tho 
length  of  credit — held,  there  being  evi- 
dence that  he  had  made  payments  on  ac- 
count before  suit  brought,  that  the  judg- 
ment, in  favor  of  the  plaintiff  for  the 
amount  and  interest,  was  oorrecL  Whii- 
lock  v.  Dueho,  72 

4.  Parol  proof  of  the  commencement 
and  trial  of  a  former  suit  is  admissible ; 
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bat  it  9eenm  not  evidence  of  matters  that 
would  appear  in  the  pleadings.  Chaffee 
T.  Cox,  78 

6.  A  witness,  in  testifjing  to  a  conver- 
sation, wOI  not  be  required  to  give  the 
precise  words  used.  He  may  be  allowed 
to  state  the  substance  merely.  Ibid. 

6.  A  notice  to  the  plaintilT,  to  produce 
a  letter  written  by  tlie  defendant  to  the 
plaintiiTs  a&signor,  does  not  entitle  Uie 
defendant  to  offer  secondary  evidence  of 
its  contents,  upon  the  plaintiiTs  failure  to 
comply  with  the  requisition  in  the  notice. 
He  should  subpoena  the  assignor  to  pro- 
duce it.  If  it  has  been  lost  or  destroyed, 
parol  evidence  of  its  contents  may  be 
given.  Ibid. 

*t.  Whether  the  written  rules  of  a  com- 
pany may  be  proved  by  parol  ?     Quare. 

Ibid. 

8.  When  a  defendant  seeks  to  justify 
the  taking  of  personal  property  under  ao 
execution  against  a  person  other  than  the 
plaintiflT,  it  is  not  sufficient  to  produce  the 
execution ;  the  judgment  on  which  it  was 
issued  must  also  be  proved.  Gelhaar  v. 
Boss,  m 

9.  It  seems,  that  a  certified  copy  of  a 
chattel  mortgage  is  admissible  in  evi- 
dence with  like  effect  as  the  original, 
where  the  original  is  upon  file.  Van  Has- 
sea  V.  Borden,  128 

10.  It  is  erroneous  to  permit  a  witness 
to  testify  to  an  account  from  a  transcript 
of  the  party's  books,  without  their  pro- 
duction, and  especially  so  when  his  ad- 
▼ersary  has  given  him  notice  to  produce 
the  books  on  the  trial.  McGormick  v. 
UuknkiU,  131 

11.  The  defendant's  horse  having  been 
stolen,  he  offered  a  reward  of  fifty  dollars 
for  the  detection  of  the  thiet  The  plain- 
ti^  informed  him  that  D.  was  tho  thief, 
and  gave  him  some  Information  tending 
to  sustain  this  charge,  and  the  defendant 
had  D.  arrested  therefor.  Held,  sufficient 
prima  fajeie  evidence  to  sustain  a  re- 
covery for  the  amount  of  the  reward, 
without  showing  D.'s  conviction  on  the 
charge.  If  D.  liad  been  acquitted,  or 
released,  or  if  the  charge  made  ngnin?t 
him  was  unfounded,  it  was  incumbent  on 
the  defendant  to  show  the  fact,  to  rebut 


the  presumption  arising  from  the  proof  of 
such  arrest  of  D.  at  the  instigation  of  the 
plamtiff.    Brennaa  v.  Haff,  161 

12.  In  an  action  to  recover  for  money 
lent  to  the  defendant  while  an  infant,  his 
admissions  of  the  amount  received  by  him, 
though  made  during  his  infancy,  arc  ad- 
missible as  evidence  of  tlie  sum  loaned. 
Ackennan  v.  Runyon,  169 

13.  The  promise  of  the  defendant,  after 
attaining  his  majority,  to  pay  tho  plaintiff 
what  he  owed  him,  is  a  sufficient  promise 
to  charge  him  with  the  indebtedness,  al- 
though nothmg  was  said  at  the  time  about 
the  amount  due.  Ibid. 

14.  What  promise,  made  after  majority, 
to  pay  a  debt  previously  contracted,  is 
sufficient  to  charge  a  d^fendantr-oon- 
sidered.  Ibid, 

15.  The  execution  of  an  i&Mrament, 
not  under  seal,  may  be  proved  by  the  ad- 
mission of  the  party,  although  the  instru- 
ment is  attested  by  a  subscribing  witness 
who  is  not  called,  or  his  absence  excused. 
Gibertonv.  Ginochio,  218 

16.  Mere  impressions  of  a  witness,  un- 
accompanied by  any  circumstanco,  are  of 
no  avail  in  opposition  to  positive  testi- 
mony.   Dresser  Y.  VdnpeU,  316 

17.  Under  a  plea  of  the  statute  of  limit- 
ations, the  assignor  of  plaintiff  swore  posi- 
tively that  a  part  payment  had  been  made, 
but  stated  that  he  could  not  say  positively 
it  was  made  witliin  six  years,  although 
he  believed  it  was.  The  defendant  swore 
positively  that  h&  had  made  no  payment 
within  {iix  years.  Held,  that  a  finding 
of  the  justice  in  favor  of  .the  plaintiff 
was  clearly  against  evidence;  tliat  this 
was  not  a  case  of  conflict  of  testimony, 
but  of  imperfect  recollection  on  one  side, 
and  positive  recollection  on  tho  other. 

Ibid. 

18.  The  production  of  a  check,  drawn 
payable  to  ''bearer,"  upon  the  trial,  is 
sufficient  priTTUi/acie  evidence  of  title  to 
enable  the  plaintiff  to  recover  upon  it 
Tovmsend  v.  BiUinge,  353 

19.  The  recollection  of  a  fact  by  a  wit- 
ness is  one  thing,  and  his  being  convinced 
of  a  fact  of  which  he  has  no  recollectioxi| 
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another;  and  the  former  is  the  only  testi- 
mony which  it  is  competent  for  a  witness 
to  give — the  other  is  not  testimony.  Tay- 
lor V.  Stringer^  377 

20.  Under  a  written  contract  of  sale, 
which  is  silent  as  to  time  of  delivery,  it  is 
com  pet  nt  to  prove  a  snbsequent  oral 
agreement,  distinct  from  the  original  con- 
tract, fixing  the  time  of  delivery.  Such 
proof  docs  not  conflict  with  the  rule 
which  excludes  parol  evidence,  enlarg- 
ing or  vaiying  a  written  contract.  Or- 
gfuarrt  v.  Luiing,  383 

21.  The  books  of  a  corporation  may  be 
proved  by  any  person  who  was  present 
when  they  were  made,  and  wiio  knows 
of  his  own  knowledge  that  they  are  cor- 
rect records  of  the  transactions  which 
they  profess  to  record.  The  secretary 
need  not  be  called  to  verify  tliem  himscir. 
SU.  Lawrence  M,  Ins.  Co.  y.  Faige,      430 


r«n 


22.  Inn  action  for  rent  upon  a  writ- 
ten contract  to  hire,  signed  by  the  tenant 
only,  it  is  to  be  presumed,  in  the  absenco 
of  evidence  to  the  contrary,  that  the  Und- 
lord^s  agreement  to  let  was  also  in  writ- 
ing. 

In  such  an  action,  evidence  of  a  parol 
agreement,  on  the  part  of  the  landlord,  to 
repair,  is  inadmissible,  except  it  is  pre- 
ceded by  proof  tliat  the  landlord's  agree- 
ment to  let  rested  in  parol  Mayer  \. 
Mailer,  491 

23.  Parol  evidence  is  inadmissible  to 
show  that  a  due  bill,  purporting  to  be 
payable  immediately,  was  intended  to  be 
payable  at  a  diflTerent  time.  Van  Alien 
V.  AUen,  524 

24.  There  is  no  arbitrary  or  positive 
rule  in  respect  to  the  time  when  iho  pre- 
sumption of  death  may  be  drawn  from 
the  continued  absence  of  a  person.  It  is 
not  necessary  that  seven  years,  or  any 
spocitic  period,  should  elapse,  to  lay  the 
foundation  for  such  presumption,  but  it 
may  be  drawn  whenever  the  facts  of  the 
case  will  warrant  it 

If  the  party,  whose  death  is  in  question, 
went  to  sea,  and  nothing  has  been  heard 
of  the  vessel  in  which  he  left,  or  of  those 
who  wont  in  her,  the  presumpti  'U,  after 
a  suflicicnt  length  of  time  has  expired, 
will  be  that  tlie  vessel  was  lost  and  that 
all  on  board  of  her  perished.  Merritt  v. 
Thomj^son,  660 


26.  What  is  a  sufficient  length  cf  time 
to  create  such  a  presumption  considered, 
and  the  cases  upon  the  question  collated 
and  examined.  Ibid. 

26.  T.  having  departed  upon  aroyage, 
the  ordinary  limit  of  which  was  four 
months,  and  seventeen  months  having  ex- 
pired, and  nothing  having  been  heard  of 
the  vessel  in  which  he  sailed,  or  of  tb<»e 
who  were  in  her,  and  the  period  of  time 
l)oing  much  more  than  sufficient  to  have 
heard  from  all  the  commercial  ports  <^ 
the  world— Arfci,  that  it  must  be  presumed 
that  the  vefssel  was  lost,  and  that  those 
on  board  of  her,  including  T.,  had  per- 
islied;  and  therefore  his  bail  were  en- 
titled to  be  discharged.  Jfnd. 

27.  The  presumption  of  death  in  sach 
a  case  docs  not  rest  upon  the  fact  that 
the  ])arty  has  been  absent  and  unheard 
of  for  such  length  of  time  alone,  but  upon 
the  weifrhtier  circumstance  that  the  ves- 
sel has  not  been  heard  from. 

The  question  is  not,  whether  it  is  not 
pos^sible  that  the  party  may  be  alive,  but 
whether  these  circumstances  do  not  pre- 
sent so  strong  a  probability  of  his  death 
that  a  couit  of  justice  should  act  thereoxL 
Presumptions  founded  in  a  reasonable 
probability  must  prevail  against  mere  poe- 
sibilities.  Otherwise  the  condusion  oould 
never  be  arrived  at,  that  a  man  was  dead 
until  the  natural  limit  of  human  life  had 
been  reached.  Ibid, 

28.  Courts  are  bound  lo  assume,  where 
a  discretion  is  vested  in  a  municipal  body, 
exercising  functions  of  a  legislative  char- 
acter, that  good  reasons  existed  for  doing 
an  act  which  was  the  result  of  such  a  dis- 
cretion, y.  y.  <t-  Harlem  B.  B.  Co.  y. 
The  Mayor,  tfcc,  o/ N,  3".,  662 

29.  No  acknowledgment  or  promise  is 
sufficient  evidence  of  a  new  or  continuing 
contract,  to  take  a  case  out  of  the  opera- 
tion of  the  statute  of  limitations,  unless 
contained  in  some  writing  signed  by  the 
party  to  be  charged  ihercby.  The  eOcct 
of  the  enactment  of  the  proviaon  in  the 
Code  of  1S49,  requiring  such  promise  to 
be  in  willing,  is  to  establish  a  new  rule 
of  evidence  for  all  cases,  where  the  action 
is  brought  after  the  period  limited  by 
statute.    Mope  v.  J}o(,':r(,  544 

See  Action,  3. 

ADMIS6I0NS,  1,  3,  4. 
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See  Appeal,  23,  26,  27. 

Arbitration,  1,  2,  3. 
Baooaob,  1. 

BBOKEBAaE,  1,  4,  5. 
CONSTABLB,  H,  4. 
COXTRACJT,  8. 
C0ST3,  3. 

Couif teb-Cladi,  4. 

f  RBIOHT,  2. 

Inkkekper,  2. 
Judgment,  2. 
Landlord  and  Tenant,  8. 
Lease,  1,  1, 
Nuisance,  2,  3,  4. 
Parent  and  Ohild,  1,  2,  4. 
Partnership,  2. 
Promissory  Notes,  6,  7, 11 
Protest,  1. 
Rescission,  1. 

Sale  and  Dbuvbrt  op  Chat- 
tels, 1,  6,  7. 
Seaman's  Wages,  10  to  14. 
Statute  of  Frauds,  1,  3. 
Surrender,  2. 
Tender,  3. 

Use  and  Occupation,  3,  4. 
Warranty,  4. 


EXCEPTIONSw 

1.  Objection  to  questiona  as  leading 
should  specify  the  ground  of  the  objection, 
80  tliat  the  form  of  the  question  may  be 
altered  accordingly— otherwise  the  ohjcc- 
tion  will  not  be  considered  upon  appeal. 
TaUersaU  v.  Mass,  5G 

2  Exceptions  to  the  decision  of  the 
court  or  a  referee,  iipon  a  trial  before 
either,  must  be  taken  within  ten  days 
after  notice  of  the  entry  of  judgment,  and 
the  case  or  bill  of  exceptions  made  will 
not  usually  be  resettled  so  as  to  allow  ex 
ceptions  to  be  inserted  which  were  not 
taken  within  that  time,  and  especially  not 
if  an  argument  upon  the  case  or  bill  ol 
exceptions  has  been  had,  and  a  decision 
rendered  thereon.     Beajch  v.   Raymond^ 

201 

3.  AfV<er  the  decision  of  an  appeal,  by 
the  court  in  harx^  the  unsuccessful  party 
cannot  be  allowed,  for  the  purpose  of  an 
appeal  to  the  Court  of  Appeals,  to  insert 
exceptions  not  appearing  in  the  case, 
upon  which  the  ap^ieal  in  this  court  has 
been  argued  and  decided.  lUd, 

4.  In  an  action  tried  before  a  referee, 
eridenoe  on  the  question  of  damages, 


which,  under  the  proper  rule,  was  incom- 
petent, was  offered  and  objected  to,  but 
was  taken  down  by  the  referoc,  subject 
to  the  objection ;  and  he  afterwards  con- 
sidered it  in  awarding  damages.  Excep- 
tions were  filed  to  his  decision,  one  of 
which  was,  that  the  decision  was  '*  con- 
trary to  law  and  evidence ;"  but  no  ex-  ^ 
ccption  was  taken  specifically  to  the  rule 
of  damages  adopted. 

Eeld^  on  appeal,  that  the  court  would 
review  the  decision  of  tho  referee  in  re- 
spect to  the  measure  of  damages  adopted 
by  him.    Dean  v.  Roealer,  420 

See  AppBALy  28. 
Contract,  10. 


EXECUTION. 

1.  The  interest  of  a  mortgr.gor  in  chat- 
tels, before  default,  niay  be  ievled  on  and 
sold  under  execution.  But  )T^*n?,  after 
default  in  the  mortgsige,  it  ii^preclosed, 
and  the  property  pa^ises  into  tho  posses- 
sion of  the  mortgagee,  the  officer  hccomes 
a  trespasser,  if  he  sells  tho  properly  and 
delivers  possession  to  a  third  poison,  and 
is  liable  in  damages  to  tho  inortgagoe 
therefor.     Gelhaar  v.  Jiasa,  117 

2.  Executions  were  issued  in  May, 
1848,  on  judgments  then  recovered  in 
this  court.  The  executious,  by  mistake, 
purported  to  be  issued  on  judgments 
in  tho  Supreme  CourL  This  error  was 
not  discovered  until  after  a  sale  under 
the  executions,  and  an  acknowledgment 
thereon  of  payment.  Subsequently,  and 
in  1851,  an  order  was  made,  on  applica- 
tion of  the  plaiiititTs,  granting  leave  to 
issue  now  executions,  but  none  were 
issued  until  185  6. 

Hdd,  tliat  such  executions  were  irregu- 
lar, and  must  bo  set  aside.  The  applica- 
tion, for  leave  to  Lssue  execution  for  the 
pui'po.'je  of  removiug  the  bar  of  section 
284  of  the  Code,  cannot  be  made  uuiil 
after  five  years  fVom  the  date  of  the  judg- 
ment. After  live  years  the  law  presumes 
that  the  judgment  has  been  paid ;  and 
such  presumption  is  not  removed  by  an 
order  made  prior  to  that  time.  Field  v. 
Fauiding,  187 

3.  The  court  should  not  grant  leave 
under  section  284  of  the  Code)  to  issue 

execution  on  a  judgment  after  the  lapse 
of  five  years  from  its  rendition,  where  it 
appears  that  the  judgment-debtor  holds  a 
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Judgment,  against  the  party  making  the 
application,  greater  in  amount  than  that 
on  wbicii  the  application  is  based.  (Bra- 
dy, J.,  dissenting.) 

]n  such  a  case,  the  party  applying  for 
leave  should  be  left  to  an  action  upon  his 
jud;jmont,  in  which  action  the  debtor  may 
ava  i  1  h  i  mself  of  his  equitable  set-oill  BtUs 
V.  6'(t/T,  411 

See  Constable,  1  to  5. 

IXSU&AKCE,  1. 

Sale  and  Delitkkt  of  Chat- 
tels, 4. 


EXECUTORS  AND  ADMINISTRA- 
TOR& 

See  Lease  6. 


EXPERTa 


See  Witness,  L 


EXTRA  ALLOWANCE. 

1.  The  argument  of  a  demnrrer,  on 
^hich  a  final  judgment  is  rendered,  is  a 
trial,  nnd  the  successful  party  may  have 
an  extra  allowance  where  the  case  is  dif- 
ficult or  extraordinary. 

But  this  rule  does  not  apply  to  a  deci- 
sion upon  a  demurrer  noticed  as  frirolous, 
and  80  adjudged.    SmaU  t.  Ludlow,     307 

2.  The  right  of  a  plaintiff  to  an  extra 
allowance,  in  a  difficult  or  extraordinary 
case,  is  perfect  at  the  time  when  a  verdict 
is  rendered  in  his  favor,  although  the 
awouni  of  such  allowance  may  not  be  de- 
termined until  afterwards. 

In  an  action  for  the  recovery  of  money, 
where  the  case  was  difficult,  the  plaintiflf 
obtained  a  verdict  in  his  favor  at  a  time 
when  the  statute  provided  that  the  plain- 
tiff should  be  entitled  to  an  extra  allow- 
ance. Held,  that  he  was  entitled  thereto, 
aliliougb  the  order  granting  the  allow- 
auco,  and  fixing  its  amount,  was  not  made 
until  after  that  provision  of  the  statute 
had  been  repealed.  Cook  v.  Ute  Floating 
Dry  Dock  Co,^  556 


FALSE  IMPRISONMENT. 

1.  An  action  for  false  imprisonment 
cannot  be  maintained  for  an  arrest  made 
uj)on  a  warrant,  granted  by  a  magistrate 
having  jurisdiction,  agaiiist  the  parties 
upon  whose  complaint  the  warrant  was 
issued.     Waldheim  v.  Siekdf  45 

2.  In  such  an  action,  it  is  improper  for 
the  justice  to  allow  an  amendment  of  the 
complaint  by  adding  a  count  for  malicious 
prosecution;  the  plaintiff  haviug  ree^ted 
his  case  and  failed  to  sustain  his  action  in 
its  original  form.  JbuL 

3.  In  an  action  for  malicious  prosecu- 
tion, the  question  of  the  want  of  probable 
cause  is  purely  a  question  of  law,  unlen 
there  is  conflicting  testimony  as  to  the 
iacta  MtL 

See  Appeal,  14, 15,  16. 


FORWARDER. 

1.  The  difference  between  common  car- 
riers and  forwarders  considered,  and  their 
respective  duties  and  liabilities  compared. 
Dillon  V.  K  T.  dk  £rie  R,  R.  Co^         231 

See  Coiiirox  Carrier,  1,  5,  6,  14. 


FRANCHISK 
See  New  York  City,  6. 


FRAUD. 

1.  When  the  creditors  of  a  debtor  have 
signed  a  composition  deed,  every  agree- 
ment, securing  an  advantage  to  one  of 
them  withheld  from  the  others,  is  void. 
Nor,  in  such  a  case,  is  it  necessary  to 
show  an  execution  of  the  compromise 
deed  by  all  tlie  creditors.  A  fraud  upon 
any  one  of  them  is  sufficient  to  invalidnte 
the  agreement.    Beach  v.  OUcndorf,      41 

See  Arrest,  1. 

Compromise,  1,  2. 

FREienT. 
1.  A  carrier,  who  receives  grain  fir 


nnnor. 


tnuasportation,  the  freight  upon  which  is 
to  be  paid  by  the  busliol,  can  only  recover 
freight  for  the  quantity  actually  delivered 
by  him.    AUen  v.  Baies^  221 

2.  The  presumption  is,  that  freight  be- 
longs, as  the  earnings  of  the  vessel,  to  the 
owners.  WilliaTns  v.  Insurance  Co.  of  N". 
America,  345 

See  Common  Carrier,  2,  5,  8. 
Insurance,  1. 
Seaman's  Waqes,  2  to  9. 


GAMBLING. 

1.  Ko  action  can  be  maintained  for  the 
recovery  of  any  gambling  apparatus  or 
device,  seized  by  a  public  officer  upon  a 
charge  tliat  they  are  kept  or  used  for  the 
purpose  of  gambling.     Willia  v.  Warren^ 

590 

2.  A  police  justice,  without  warrant, 
entered  the  premises  of  Willis,  and,  find- 
ing several  persons  engaged  in  playing 
cards,  arrested  them  on  a  charge  of  gam- 
bling, seized  the  gambling  apparatus,  and 
also  several  lewd  pictures  found  upon  the 
premises.  The  articles  thus  taken  wore 
placed  in  the  custody  of  Warren,  the 
property  clCrk  of  the  Board  of  Metropoli- 
tan Police  Commissioners.  In  an  ac- 
tion of  claim  and  delivery,  subsequently 
brought  against  Warren,  to  recover  their 
possession — keld^  that  they  were  in  cuS' 
todia  legiSf  and  no  action  would  lie  for 
their  recovery.  The  complaint  was,  there- 
fore, dismissed.  Ibid. 


GUARANTY. 
See  Promissory  Notes,  8,  9. 

H 

HIGHWAY. 

See  Neoligekce,  4,  6. 

New  York  City,  2  to  9. 


HUSBAND  AND  WIFE. 

1.  Where  a  husband  has  exclusive  con- 
trol of  the  separate  estate  of  his  wife,  and 
of  its  accumulations,  upon  the  faitli  of 
which  it  is  just  to  infer  he  obtained  credit, 
and  which  he  pcssesses  without  restric- 
tion, exercising  acta  of  ownership,  and 
presenting  to  the  world  all  the  semhlance 
of  title,  with  the  permission  and  by  the 
agreement  of  his  wife,  the  property  is 
liable  to  his  creditors  for  bis  debts.  Sfier- 
num  V.  JSlder,  476 

2.  The  law  docs  not  tolerate  a  contract 
between  husband  and  wife,  by  which  he 
becomes  her  servant,  and  she  receives 
and  retains  the  advantages  and  aocumo- 
lations  of  his  labors.  Ibid, 

3.  The  acts  of  1848  and  1849  confer 
upon  a  married  woman  the  right  to  hold 
her  separate  estate  free  from  Jier  hus- 
band's debts  and  power  to  sell.  Wkt  they 
do  not  relieve  her  personal  estare  from 
the  doctrine  of  the  common  law  when  she 
invests  her  husband  with  full  power  to 
trsi^c  with  it,  nor  do  they  give  her  the 
right  to  traffic  therewith,  and  to  assume 
the  liabilities  and  obligations  of  commer- 
cial enterprise.  Ibid. 

See  Abrest,  1. 

Mabbied  Woi£AK,  1,  2,  3. 


INDEMNITY 

1.  In  an  action  upon  negotiable  paper, 
which  has  been  lost^  the  giving  of  u  bond 
under  the  statute  (2  R.  S.  406,  g  76),  with 
sufficient  sureties,  conditioned  to  indem- 
nify i.he  defendant  againpt  all  chiims  by 
any  other  persona  on  account  thereof,  is  an 
essential  pre-requisile  to  any  recovery 
thereon.    Desmond  v.  Bice  630 


INFANTS. 

1.  The  mere  fact  that  an  action,  bmug))t 
to  recover  for  a  debt  duo  an  infant,  is 
prosecuted  by  a  next  friend,  instead  of  a 
guardian,  will  not  render  a  judgment 
against  him  upon  the  merits  void,  i^^ch 
an  error  in  a  district  court  can  only  be 
I  corrected  by  an  appeal     So  long  as  the 
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Jadgment  remaiDS  unreyened,  it  is  a  bar 
to  any  other  action  for  the  same  cause. 
WUkiming  v.  Schmalef  263 

See  KviDENCE,  12,  13,  14. 

Parekt  and  Child,  1,  2,  3,  4. 


INJUNCTION- 

Seo  JuEisDionoK,  1,  2. 
New  York  City,  2,  3. 
Supplementary  Proceedinqs,  5. 
Trade  Mark,  1. 


INJURIES  TO  THB  PERSON. 
See  Nequoekce,  l,  2,  6,  7. 

^        INNKEEPER. 

1.  It  is  not  necessary  that  a  guest  at 
•D  inn  should  Iceep  liis  room  locked  at  all 
times  during  his  absence,  to  entitle  himself 
to  protection  against  robbery,  and  to  make 
the  innkeeper  liable  to  him  for  loss  from 
audi  a  cause.  Buddenlmrg  v.  BtnneTf     84 

2.  Where  a  boanler  at  a  public  house 
took  a  friend  to  his  room,  who  stayed 
there  all  night,  and  the  evidence  showed 
that  they  were  together  tho  next  dny. 
during  which  time  ilie  guest  was  robbed 
of  his  clothes  from  his  room  in  the  hotel — 
keldj  that  he  was  not  thereby  prevented 
from  recovering  from  the  innkeeper  the 
value  of  the  goods  so  stolen.  Ibid. 

3.  A  restaurant  is  not  an  inn,  so  as  to 
subject  the  keeper  to  the  liability  of  inn- 
keepers. 

In  order  to  charge  a  party  as  "  inn- 
keeper," it  should  appear  that  his  prem- 
ises were  kept  as  au  inn  for  the  accom- 
modation of  travelers.  Carpenter  v.  Taylor, 

193 

4.  A  person  who  enters  a  restaurant 
for  a  meal  is  not  to  be  deemed  a  guest  or 
traveler,  entitled  to  the  protection  which 
the  law  gives  against  innkeepers.      Ibid. 

INSOLVENTa 

See  AssiaNMENT. 

Supplementart  Prockbdikgs. 


INSURANCE. 

1.  A  part-proprietor  of  a  vessel  ImA 
agreed  with  one  of  his  co-proprietofB  for 
a  sale  of  his  interest  to  the  latter;  and 
by  the  agreement  the  purchaser  agreed 
to  give  a  bill  of  aale  of  his  own  interest 
in  the  vessel  as  security  for  the  perform- 
ance of  the  agreement  upon  his  part.  Tho 
seller  subsequently  applied  for,  and  ob- 
tained an  insurance  on  the  freight,  and,  a 
loss  occurring,  brought  an  action  on  the 
policy.  It  did  not  appear  clearly  what 
had  been  done  under  the  agreement  of 
sale;  whether  the  purchaser  had  exe- 
cuted the  stipulated  bill  of  sale  or  not 
The  interest  of  the  purchaser  in  the  ves- 
sel had  been  sold  on  execution. 

Held — I.  That,  upon  the  construction 
of  the  agreement  it  wa3  evidently  not  the 
intention  of  the  parties  that  the  interest 
to  be  sold  should  pass,  unless  the  pur- 
chaser transferred  his  interest  in  tho  ves- 
sel as  security. 

IL  That,  there  being  no  evidence  that 
the  agreement  had  been  fully  performed 
on  both  sides,  a  jury  were  warranted  in 
inferring  that  at  the  time  of  loss  tho  phiin- 
tiff  had  an  interest,  either  as  proprietor  of 
his  own  original  share,  or  as  mortgagco 
of  the  intereft  of  the  purchaser,  which 
could  not  be  affected  by  the  sale  on  exe- 
cution. 

III.  That  it  was  iminaterial  (the  policy 
being  a  valued  policy)  what  was  the  ex- 
tent of  plaintiff's  interest;  but  either  in- 
terost  above  named  would  enable  him  to 
maintain  the  action.  Williams  v  Insur- 
ance Co.  of  N.  Ajnenca^        '  3i5 

2.  A  purchaser  of  goods,  who  effects 
insurance  upon  them  intermediate  the  sale 
and  the  jeU very,  has  no  claim  upon  the 
seller  to  oe  reimbursed  for  the  premium 
paid,  although  the  goods  may  have  been, 
in  law,  at  the  risk  of  the  seller  during  the 
period  covered  by  the  insurance.  Or- 
guerre  v.  Lidmg^  383 

See  Justices*  Court  Practice,  24. 


JUDGMENT. 

1.  In  an  action  upon  a  judgment,  bj 
the  assignee  of  the  judgmentKsreditor,  n 
is  not  noceasary  to  aver  any  demand  U 
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payment  by  the  assignee,  or  any  refusal 
to  pay  by  the  debtor.    Moss  v.  Sfiannon, 

170 

2.  In  order  to  sustain  an  action,  br(»ught 
by  a  creditor  U)  fci.  aside,  a**  fraudulent 
and  void,  a  conveyance  of  real  estate 
made  by  his  debtor,  the  plainiitf  must 
show  a  judj<meut  recovered  in  his  fivor 
against  tfie  debtor.  Unless  ho  stands  in 
the  relation  of  jud«niient-croditor.  ho  can- 
not attack  such  conveyance. 

In  snch  an  action  the  jcranteos  of  the 
debtor's  estate  may  impeach  the  judg- 
ment, either  by  showing  it  to  bo  fraudu- 
lent upon  its  face,  or  by  evidence  alivnde. 
Only  the  parties  to  a  judgment  are  con- 
cluded by  it.     Keusbduni  v.  Keirn^       620 

3.  When  the  plaintiffs  judgment  is  en- 
tered upon  confession,  they  may  object 
that  the  statement  upon  which  it  is  en- 
tered is  insutlicient  to  sustain  the  judg- 
ment, and  if  such  be  the  case  the  plaiu- 
tiflTs  complaint  will  be  dismissed. 

A  statement,  that  the  plaintiff  sold  to 
the  defendant  a  quantity  of  meat  in  the 
years  1854  and  1855,  and  that  there  was 
justly  due  to  the  plaintiff,  upon  sucli  sale, 
a  certain  specified  balance,  is  insufficient 
to  sustain  a  judgment  thereon. 

Such  a  judgment  is  void,  and  cannot  be 
pustained  by  proof  aliunde  of  the  facts  in 
detail,  out  of  which  the  indebtedness 
arose.  find. 

See  Appeal,  38,  39. 
constablb,  3. 
Damages,  2. 
Evidence,  8. 
Execution,  2,  3. 
Infant,  1. 

Justices'  Court  Practice,  3, 17. 
Merger,  1. 
Nonsuit,  1,  2. 
Practice,  9. 
Supplementary  Proceedings. 


JURISDICTION. 

1.  Tills  court  ho3  jurisdiction  of  all  ac- 
tions against  tho  corporation  of  iho  city 
of  New  York,  upon  anv  cause  of  action 
whatever,  whether  it  h.^  of  a  legal  or 
equitable  nature.  So  held  in  an  actir>n 
to  restrain  the  enforcomeot  of  an  ordi- 
nance of  the  corporation,  upon  tho  ground 
that  it  was  passed  in  violation  of  an 
agreement  entered  into  by  the  corpora- 
tion with  parties  afiected  by  the  ordi- 

VoL,L 


nance;  and  also  that  it  was  illegal  and 
unauthorized  by  law.  N.  Y.  <fc  Harlem 
R.  R.  Go.  V.  Mayor,  <£c.,  of  K  K,        562 

2.  The  Board  of  Metropolitan  Pohc© 
Commissioners  are  not  state  offici^rs,  with- 
in the  meaning  of  cliap.  488  of  Liiws  of 
1851,  p.  920.  They  are  officers  of  a  lo- 
cality or  district,  and,  in  a  proper  case, 
may  be  restrained  by  this  court,  in  the 
exercise  of  its  equity  powers,  in  like 
manner  and  to  tho  like  extent  as  other 
local  or  county  officera.  Ibid. 


JUSTICES'  COURT  PRACTICE. 

1.  In  an  action  for  false  imprisonment 
it  is  improper  for  the  justice  to  allow  an 
amendment  of  the  complaint,  by  adding  a 
count  for  malicious  prosecution ;  tho  plain- 
tilT  having  rested  his  case  and  fuiled  to 
sustain  his  action  in  its  original  form. 
WaWieim  v.  SxcJ:el,  Jf     45 

2.  Tho  defendant,  by  pleading  to  ih« 
merits,  waives  all  defects  and  irrogulari- 
ties  in  the  summons,  although  an  objec- 
tion may  have  been  made  thereto,  prior 
to  joining  issue,  and  reserved  to  be  passed 
upon  at  the  time  of  trial. 

Pleading  to  the  merits  waives  all  mat- 
ter in  abatement  of  the  action.  Gossling 
V.  Broach,  49 

3.  The  judgment  of  the  justice  must  bo 
declared,  by  some  official  act,  wilhin  four 
days  ader  the  trial.  It  is  not  enough 
that  it  is  decided  in  his  own  mind.  Sech 
man  v.  Ward,  b% 

4.  The  refusal  of  a  justice  to  allow  an 
amendment  of  a  pleading,  if  in  any  case  a 
ground  of  appeal,  can  only  be  so  when  no 
injustice  would  result  from  granting  tho 
application.  Where  a  motion  was  mad© 
upon  the  trial  to  amend  an  answer,  so  as 
to  add  a  new  defence — held,  that  it  waa 
properly  refused  by  the  justice.  Tatlet-saU 
V.  Ilass,  6G 

6.  In  a  justice's  court,  tho  absence  of 
the  plaintiff  upon  the  day  to  which  tho 
cause  has  been  adjourned  is  a  discontinu- 
ance of  the  ac  ion.  Nbrris  v.  Bkakley,  90 


6.  And  where  the  trial  of  a  cause  waa 
commenced,  and  after  tho  defendant  had 
opened  his  defence  it  was  adjourned,  and 
the  plaintiff  failed  to  attend  on  the  ad- 
journed day — heU  that  the  justice  erred 
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in  proceediiigf  with  the  defeudant's  testi- 
mon/  and  av'arding  judgment  in  bis  jfavor, 
although  a  oounter-claim  had  been  inter- 
pofled.  Ibid. 

1.  Where  the  justice  disposed  of  the 
buaiuo''8  before  lilm,  and  a  defendant  who 
was  waiting  asked  for  the  cause  in  which 
he  had  been  summoned,  and  was  informed 
by  the  justice  that  he  had  no  such  cause, 
and  lie  thereupon  lefc  the  court — held, 
that  the  plaintifl'  oould  not  ailerwards 
proceed  with  tlie  cause  in  the  defendant's 
absence;     Murling  y.  Groie,  116 

8.  Judgment  having  been  rendered  in 
the  plaintiffs  favor,  upon  the  default  of 
the  defendant,  it  w^as  opened,  and  the 
cause  was  ordered  to  be  placed  on  the 
calendar  for  20th  February.  It  was,  in- 
•tead,  placed  thereon  on  the  23d,  and, 
die  defendant  not  appearing  on  that  day, 
an  order  was  made  that  the  judgment  be- 
fore i^fecsn  should  stand  with  costs.  Hdd, 
Irregf^r,         i 

I.  There  being  no  adjournment  from 
tiie  20th  to  the  23d,  the  court  last  juris- 
dlciion  of  the  cause. 

II.  The  judgment  having  been  abso- 
lutely set  aside,  could  not  be  revived. 
The  justice  should  have  heard  the  proofs 
of  the  plaintilT,  and  rendered  judgment 
thereon.    McCoUumv.  Mc  Clave,         140 

9.  After  the  trial  of  an  action  in  the 
Marine  or  justice's  court  has  commenced, 
die  justice  has  no  power  to  order  an  ad- 
journment, except  upon  the  consent  of 
boih  parties,  or  for  the  reason  that  there 
is  not  time  to  conclude  the  trial  at  one 
session.     Giberton  v.  Ginochio,  218 

10.  The  practice  of  entering  judgment, 
pro  foi-mOy  by  stipulation,  and  without 
prejudice  to  the  rights  of  the  parties, 
in  the  Marine  or  district  courts,  is  im- 
proper, and  cannot  be  sanctioned  by  this 
court.  lu  all  such  cases,  the  judgment 
will  bo  considered  final' and  conclusive 
upon  questions  of  fact,  unless  clearly 
against  the  weight  of  evidence.  Wing  v. 
li.  York  tfc  ErieR,  R.  Co.,  235 

11.  On  the  day  to  which  an  action 
was  adjounied,  the  justice  was  engaged 
in  the  trial  of  another  cause.  Upon  the 
Statement  of  the  plainiiflf,  that  the  defend- 
ant did  not  intond  to  appear,  ho  suspend- 
ed that  trial,  and  took  testimony  and  ren- 
dered judgment  in  this  case.  Sliortly 
tliereafior,  and  before  the  time  usually 


allowed  by  the  juatico  befoie  ealeriiig 
judgment  by  default,  the  defendant  ap- 
peared for  the  purpose  of  trying  the  cause. 
Held,  that  the  judgment  should  be  re- 
versed, the  Inquest  having  been  allowed 
out  of  the  usual  time,  in  consequence  of 
misstatements  to  the  justice  by  the  plain- 
tirr.     B::(Kh  V.  McCann,  256 

12.  /( aeans^  that  the  mere  fact,  that  the 
justice  suspended  the  trial  of  one  cause  to 
take  an  mquest  in  the  other,  is  no  objec- 
tion to  the  regularity  of  the  judgment  en- 
tered on  such  inquest  Ibid. 

13.  Upon  the  return  of  a  summons  in 
a  district  court,  the  clerk  lias  the  power, 
in  tlie  absence  of  the  justice,  to  adjourn 
the  caujie,  but  not  to  join  issue. 

In  such  a  case,  the  proper  time  for  de- 
manding a  jury  is  not  upon  tlie  return 
day,  but  after  joining  issue,  on  the  day  to 
which  the  cause  lias  been  adjourned. 
Meech  v.  Btvwn,  257 

14.  Whether  the  justice  of  a  district 
court  may  open  a  judgment  rendered  by 
him  on  default  through  mistake — qwere  t 
Scranton  v.  Levy,  261 

15.  It  is  too  late  to  demand  a  jury  in  a 
district  court,  upon  a  day  to  which  the 
cause  has  been  adjourned  after  joining  of 
issue.    Mason  v.  Campbeil,  291 

16.  A  defendant  cannot  object  to  the 
regularity  of  adjournments  made  by  his 
consent,  or  upon  his  motion.  Uis  consent 
is  a  waiver  of  the  irregularity.  Ibid. 

17.  The  failure  of  the  justice  of  a  district 
court  to  give  judgment  within  four  days 
after  the  cause  is  submitted  to  him,  de- 
prives him  of  jurisdiction,  and  renders  the 
judgment  a  nullity. 

Whether  the  consent  of  the  parties  to 
the  cause,  extending  the  time  for  giving 
judgment,  relievos  the  difliculty — quare  T 
Triseman  v.  Panama  R  R.  Co.,  300 

18.  The  act  of  March  26,  1819,  pro- 
hibiting justices'  courts  from  exercising 
jurisdiction  in  actions  for  seamen's  wagt-s, 
deprivfis  the  justice  of  jurisdiction,  only 
when  the  action  is  against  tho  owners, 
master,  or  commander  of  a  ship  or  vessel 
upon  a  contract  made  with  the  owners, 
commander,  or  master. 

The  prohibition  does  not  apply  to  an 
action  oi.  a  contra<.'t  of  a  shipping  agent 
to  pay  advance  wages  on  the  seaman's 


JXOSX. 


m 


proceeding  to  sea  in  the  veesel,  pursnant 
to  the  shipping  articles.    Loftua  ▼.  Clark, 

310 

19.  T  13  title  of  the  defendant  to  a  lot 
in  qu  sti^ii  not  having  been  disputed  upon 
the  tfial—held^  tliat  the  title  to*  lands  did 
not  CO  no  in  question,  bo  as  to  deprive  a 
district  court  of  jurisdiction  of  the  cause. 
Nixon  V.  Jenkinaj  318 

20.  The  defendant  having  failed  to  ap- 
pear in  a  district  court,  on  the  return  of  a 
summons,  the  cause  was  adjourned  to  a 
subsequent  day,  and  the  plaintiff  left  the 
court-ro  >m.  The  defendant  subsequently 
appeare  1,  and  the  justice  noted  his  ap- 
pearancd  and  received  his  answer.  He 
deman  led  a  jury,  but  the  justice  refused 
it,  upo  .1  the  ground  that  he  had  no  power 
to  issu9  a  venire  after  the  adjournment 
Upon  the  adjourned  day  the  defendant 
rene.ved  his  demand,  which  was  again 
refu83d.  iTeJd— error.  (iNGSARAif,  J.,  di9- 
9cnU'ij.) 

A  mere  adjournment  does  not  deprive 
a  party  of  the  right  to  demand  a  jury, 
but  only  an  adjournment  made  after  issue 
j<»ned. 

A  jury  cannot  bo  demanded  until  issue 
has  been  joined. 

If  made  by  the  defendant  during  the 
absence  of  the  plaintiff  fh)m  the  court- 
room, it  is  the  defendant's  duty  to  bring 
home  to  the  plaintiff  notice  of  such  de- 
mand. 

A  justice  of  a  district  court  has  thej 
right,  in  the  exercise  of  a  sound  discre-  j 
tion,  to  permit  a  defendant  to.  appear  and 
answer  at  any  time  before  proof  is  taken 
on  behalf  of  the  pUitntiff  Such  &n  ap- 
pearance carries  with  it  all  tlie  rights  in- 
cideaial  to  a  regular  appearance  on  the 
return  of  a  summons^—e.  g^  the  right  to 
demand  a  jury.     Meadv.  barragJi,     395 

21.  Per  IsQRiHAM,  J.,  dissenting. — ^The 
justice  of  a  district  court  has  no  right  to 
receive  an  appearance  and  answer  of  a 
defendant  after  the  cause  has  been  ad- 
journed upon  his  default  and  the  plaintiff 
has  left  tlie  court-room.  Such  an  appear- 
ance and  answer  being  themselves  irregu- 
lar, and  no  issue  being  properly  joined, 
the  defendant  has  no  right  to  demand  a 
jury.  Ibid. 

22.  Where  the  defence  to  the  plaintiffs 
claim  consists  of  a  counter-claim  in  favor 
of  tho  defendant^  and  the  plaintiff's  claim 


is  proved,  the  defendant  must  subatantiate 
his  counter-claim  to  the  entire  satisfaction 
of  the  justice,  before  the  plaintiff  can  be 
charged  with  any  part  thereof.  Where 
the  counter-ckim  is  for  damages,  and  the 
justice  cannot  decide  whether  the  injury 
should  be  borne  by  the  plaintiff  or  the 
defendant,  he  .has  no  rigitt  to  divide  the 
loss  between  the  parties,  but,  unless  af- 
tirmatively  satisfied  of  the  justice  of  the 
counter-claim,  must  disregard  it,  and  ren- 
der judgment  for  the  plaintiff's  claim. 
Pre7iiiss  v.  Sprague^  42^ 

23.  It  is  improper  for  a  justice  to  ren- 
der judgment  while  the  counsel  of  one  of 
the  parties  is  summing  up  the  causey 

Ibid, 

24.  In  an  action  upon  a  premium  note 
in  a  district  court,  an  averment  in  the 
complaint — after  setting  out  the  note,  that 
"the  company  did,  in  the  years  185(^ 
1855,  make  assessments  upon  jth^snid 
notes,  and  required  the  defendantaw  pay 
a  certain  portion  tliereof,  which  assess- 
ments the  defendants  havo  neglected  and 
refused  to  pay" — is  a  sufficient  averment 
of  the  making  of  assessments,  and  of  a  de- 
mand and  refusal  to  show  a  cause  of  ac- 
tion. If  the  defendant  wishes  more  par- 
ticular information,  he  must  apply  to  have 
the  pleading  amended. 

To  sustain  such  an  action,  it  is  not  ne* 
cessary  for  the  company  to  show  that 
they  have  sustained  losses.  The  statute 
vcstd  in  the  directors  the  right  of  making 
assessments  whenever  tliey  shall  deem  it 
necessary,  for  the  honorable  and  prompt 
piyment  of  losses,  or  of  the  expenses  of 
the  company,  and. the  right  of  deciding 
wiien  such  assessments  are  necessary. 

But  only  the  amount  actually  assessed 
can  bo  re<;ovcred  in  such  action;  and  a 

resolution,  layhig^u  assessment  of 

per  cent.,  is  a  nullity,  and  can  form  no  basis 
fur  a  claim  upon  the  note.  SL  Lawrencs 
M.  Ins.  Co.  v.  Paige^  430 

See  Appeal,  8,  13,  30,  43. 
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LANDLORD  AND  TENANT. 

L  The  landlord  has  no  right  to  enter 
open  his  tenant's  premises  during  Ciie 
term  of  the  leane,  without  the  tenant's 
consent,  although  the  tenant  has  removed 
from  the  promises,  and  is  not  in  actual 
possession  of  them — no  right  of  entry 
being  reserved  in  the  lease.  Shannon  v. 
Burr,  39 

2.  Such  an  entry  upon  the  tenant's 
premises  is  a  trespass,  and  the  landlord 
to  liable  in  an  action  by  the  tenant  for 
damages  therefor.  Ibid. 

3.  But,  the  tenant  having  removed 
from  the  premises,  there  being  no  evi- 
dence of  actual  damage,  and  no  circuni- 
•tanott  fVom  whicli  improper  motives  on 
the  ^grt  of  the  landlord  could  be  pre- 
sumed—^Ac^  that  the  tenant  wus  only 
entitled  to  nominal  damages.  IbieL 

4.  An  intcrrereneo  by  the  landlord  witli 
the  pci-son  of  ilio  totiant,  although  on  the 
demised  premises,  does  not  constitute  «n 
eviction.  It  is  i\  trespass  only,  and  the 
remedy  of  the  tenant  is  by  jiciion  for  the 
•ssiiulL     Vutcl  V.  Uemer,  M9 

5.  The  use  of  a  privy  by  a  landlord  in 
A  passage-way  leading  to  the  demised 
premises,  and  which  was  there  at  the 
time  of  the  hiring,  although  so  used  as  to 
be  ofienHivc  to  the  tenant,  dues  not  of 
itself  constitute  un  evict'on,  tho  tenant 
not  being  actually  deprived  of  any  part  of 
bis  premisea.  Ibid. 

6.  An  assignee  of  a  lease  is  liable  to 
the  original  landlord,  only  in  respect  of 
his  possession,  and  then  only  in  case  he 
Is  assignee  of  the  whole  term.  Bagley  v. 
Freeman^  196 

7.  A  general  assignment  for  the  benefit 
of  creditors,  which  does  not  specifically 
mention  the  lease,  does  not,  of  itself,  make 
the  assignee  liable  for  rent  as  assignee  of 
the  lease.  Ibid. 

8.  His  entry  upon,  and  occupation  of 
tlie  demised  premises  are  sufficient  prima 
facie  to  charge  him  with  the  rent  as  as- 
signee; but  he  may  rebut  the  presump- 
tion arising  from  such  occupation,  aud 


prove  that  he  refused  to  take  sa 
ment  of  the  lease. 


Ibid. 


9.  The  non-performance  by  the  land- 
lord, within  the  time  specified,  of  an  inde- 
pendent agreement  indorsed  upon  the 
lea.se  to  make  certain  improvements  in 
the  demised  premises,  does  not  discharge 
the  whole  contract,  so  as  to  relieve  the 
tenant  from  liability  for  rent,  and  release 
the  .surety. 

In  such  case  it  sterna  that  the  tenant 
may  sue  fur  damages,  or  make  the  im- 
provements and  deduct  the  expense  from 
the  accruing  reuL    EUis  v.  McCormick^ 

313 

10.  A  sealed  agreement  of  lease,  signed 
by  an  agent  in  his  own  name,  describing 
himself  as  ''  agent "  of  the  owner  of  the 
premises,  does  not  bind  the  owner. 

A  ppeci.il  agreement  under  seal,  exe- 
cuted by  an  agent,  must  appear  on  its 
face  to  be  the  contract  of  the  principal,  or 
the  principal  will  not  be  bound. 

In  an  action  by  lessee  agaiust  lessor,  to 
recover  damages  for  failure  to  give  pos- 
session, tl)e  rule  of  damages  is  the  dilfer- 
euce  between  the  yearly  value  of  the 
premises  and  ilio  rent  reserved. 

It  is  erroneous,  in  such  action,  to  re- 
ceive evidence  of  the  amount  plaintilT  has 
been  compelled  to  pay  to  obtain  premises, 
instead  of  those  leased  him  by  defendant 
Dtan  V.  BoesUr,  420 

11.  In  an  action  for  rent  upon  a  writ- 
ten contract  to  hire,  signed  by  the  tenant 
only,  it  is  to  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  ttte  land- 
lord's agreement  to  let  was  also  in  writ- 
ing. 

Ill  such  an  action,  evidence  of  a  parol 
agreement,  on  the  part  of  the  landlord,  to 
repair,  is  inadmissible^  except  it  is  pre- 
ceded by  proof  that  the  landlord's  agree- 
ment to  let  rested  in  parol  Mayer  v. 
MoOtr,  491 

12.  In  a  contract  of  letting,  there  is  no 
implied  warranty  that  the  premises  are 
tenantable.  iMdL 

See  Acnov,  1. 
Covenant,  1. 
Lbasb,  2,  7,  8. 

Summary  PitocnEEDiNOS,  1,  2,  ?• 
surbender,  2. 
Under-tenant,  1,  2,  3. 
Use  and  Occupation,  3. 
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1.  In  an  action  against  a  suretj  upon 
a  lease,  it  is  not  competent  for  the  de- 
fendant to  show  a  verbal  agreement,  co- 
temporaneona  with  the  execution  of  the 
lease,  that  it  might  be  surrendered  at  the 
will  of  the  tenant,  and  that  such  surren- 
der should  operate  as  a  discharge  of  the 
surety,  and  a  remission  of  three  months' 
prior  rent.    Brady  v.  Pet/wr,  61 

2.  In  an  action  by  lessee  against  lessor 
»  recover  damages  fbr  refusal  to  give  pos- 
lession  of  the  demised  premises,  it  is  no 
defence  that  the  plaintiff  hired  tl)e  prem- 
ises intending  to  keep  a  house  of  prosti- 
tution therein. 

The  mere  avowal  of  an  intent  of  the 
lessee  to  employ  the  leased  property  in 
the  prosecution  of  an  unlawful  business 
does  not  constitute  an  offence,  nor  does  it 
entitle  the  lessor  to  repudiate  his  contract. 
O'Brien  v.  BrieUnbachf  304 

3.  A  covenant  for  quiet  enjoyment,  ex- 
pressed or  implied  in  a  lease,  relates  only 
to  title,  and  not  to  the  undisturbed  enjoy- 
ment of  the  premises  demised,  when  there 
has  been  no  eviction  or  entry  under  as- 
sumption of  title.   EdgerUm  v.  Page,    320 

4.  Where  a  lease  of  land  is  made  upon 
any  condition — such  as  the  payment  of 
rent — the  condition  is  annexed  to  the 
land,  and  goes  with  it,  and  the  assignee 
of  the  lessee,  if  he  accepts  the  assign- 
ment, takes  the  estate  subject  to  the  con- 
dition, and  is  liable  for  the  payment  of 
the  rent  so  long  as  he  continues  assignee. 

Jl  9teiM  this  liability  is  at  an  end  when 
he  assigns  to  another,  even  though  he 
aasigna  to  an  irresponsible  person  for  the 
express  purpose  of  avoiding  future  lia- 
bility.   Jowmtay  v.  Braddey,  417 

5.  But  there  is  a  distinction  between 
an  express  or  specific  assignment  by  a 
lessee,  of  his  jnterest  in  a  lease,  and  nn 
assignment  made  by  liim  of  all  his  prop- 
erty for  the  benefit  of  creditors.  In 
the  f«>rmer  case^  the  assignee,  by  accept- 
ing the  lease,  creates  a  privity  of  estate 
between  himself  and  the  lessor,  and  hav- 
ing established  that  relation,  it  is  imma- 
terial whether  he  enters  upon  and  eujoya 
the  land  or  not  But  in  the  case  of  a 
general  assignment  for  the  benefit  of 
creditors,  although  the  assignees  accept 
tlie  assiKumont,  and  outer  upon  the  exe- 
cution of  the  trusty  whether  they  will  be- 


come &«8ignce3  of  a  lease,  hold  by  the  in- 
solvent at  the  time  of  the  assignment^  is 
altogether  at  tlieir  election. 

Such  an  election  must  be  signified  by 
some  unequivocal  act  Either  the  lease 
must  be  specifically  mentioned  in  the  a»^ 
signment  or  the  &'@ig^iees,  after  accept* 
ing  the  trust,  must  have  acted  in  such  « 
way,  in  respect  to  the  leasehold  premises^ 
as  to  show  that  they  have  elected  to  take 
the  interest  which  the  insolvent  befora 
had  therein.  It  will  not  be  implied  from 
the  mere  acceptance  of  a  general  assign- 
ment Ibid. 

6.  The  assignees  for  the  benefit  of 
creditors  have  a  reasonable  time  to  ascer* 
tain  whether  the  lease  can  be  made  avail- 
able to  creditors  or  not,  and  during  that 
time  may  take  such  steps  as  they  maj 
consider  necessary  for  the  purpose  of 
making  tlie  property  productive.  What 
is  a  reasonable  time  for  that  purpose,  con-i 
sidered.  >jM 

It $eema  tliat  the  same  principlesiLpplv 
to  executors  in  respect  to  a  decedentv 


What  facts  are  sufficient  evidence  of  an 
intention  on  the  part  of  tlie  assignees  in 
such  a  case  to  accept  the  lease,  considered; 
and  numerous  cases  upon  the  question 
collected  and  examined.  lUd, 

7.  J.  leased  to  T.  A  R.  a  store  for  a 
term  of  years.  Pending  the  lease,  T.  St, 
R.  failed,  and  made  a  general  assignment 
of  all  their  property,  including  a  stock  of 
goods  in  the  store,  to  B.  &  U.,  who  took 
possession,  notified  J.  that  they  did  not 
intend  to  take  the  building,  and  would 
have  nothing  to  do  with  the  lease ;  but 
remained  there  for  thirty-six  days,  selling 
the  insolvent  assignor's  stock — part  of  iV 
at  private  sale,  and  part  of  it  at  auction. 
At  the  end  of  that  time,  and  before  the 
quarterns  rent  became  due,  they  vacated 
the  premises,  and  J.  retook  possession, 
and  collected  rent  from  some  under-ten- 
ants of  T.  k  R.,  occupying  a  part  of  the 
demised  premises.    Held — 

I.  That  these  facts  did  not  show  an 
election  on  the  part  of  B.  ft  U.  to  becomoi 
assignees  of  the  lease,  so  as  to  render 
ihcm  liable  for  rent  Sach  an  entry  upon 
the  demised  premises  for  the  purpose  of 
disposing  of  the  insolvent's  effects,  accom- 
plished in  an  expeditious  and  summaiy 
manner,  is  no  evidence  of  an  election  on 
their  part  to  accept  and  make  use  of  the 
IcHse. 

IL  That  no  action  could  be  maintained 
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•gaiaat  them  on  these  facts  for  use  and 
occupation.  The  leasehold  estate  ro- 
mained  in  T.  &  R.,  the  insolircDt  assign- 
ees. Tlie  privity  of  estate  had  never  been 
changed;  and  T.  &  R  were  in  lep^al  pos- 
•ession  under  a  valid  siibsisliog  lease,  tlie 
occupation  of  B.  &  U.  being  wilely  by 
their  permission  and  authority.  Jhid. 

8.  S.  leased  certain  premises  to  N.,  by 
whpm  the  lease  was  assigned  to  8ch. 
He  QBsigDed  the  lease  in  tuni  to  W., 
taking  an  ag^reement  from  him  to  pay  the 
rent,  and  from  R.  an  agreement  as  surety 
for  the  punctual  payment  thereof 

Htid^  that  the  agreements  were  without 
eonsideration,  and  void. 

Sch.  was  liable  for  rent  only  so  long  as 
he  remained  assignee  *of  the  lease,  and 
vas  relieved  of  that  liability  by  his  oa- 
•ignment  of  the  lease.  W.,  by  his  accept- 
•noe  of  the  assignment^  became  liable  to 
&,  the  original  landlord ;  and  his  f^ree- 
inonM^pay  the  rent  to  Sch.,  his  imme- 
diate assignor,  and  R.'s  agi-eement  as  his 
•urety,  were  therefore  without  considera- 
tioU}  and  neither  he  nor  the  surety  was 
liable  to  Sch.  or  his  assignee  thereon. 
Stoppami  v.  Ihehard,  fi09 

See  AonoN,  1. 
goyknant,  1. 

Landlord  akd  Tenant,  1,  6,  7. 
Uhder-Tenant,  I. 
Ubb  iir©  Occupation,  3,  4. 


LIEN. 

'  1.  A  lien  exists  either  by  the  express 
agreement  of  the  parties,  or  is  implied 
fl-om  tlieir  mode  of  dealing,  or  it  follows 
from  the  established  usage  of  trade,  or  it 
is  founded  upon  the  immemorial  recogni- 
tion by  the  common  law  of  a  right  to  it  in 
apeciai  cases. 

H  seems  the  lien  is  recognized  in  the 
case  of  every  bailee  for  hire  who  takes 
property  in  the  way  of  his  trade  and  oc- 
cupation, and  by  his  labor  iuid  skill  im- 
yaits  additional  value  to  it  Jhtst  v.  Ptra- 
mn^  292 

2.  If  a  special  agreement  for  a  particu- 
lar mode  of  payment,  or  for  payment  at  a 
fcture  period,  is  made  in  any  case  in  which 
«  right  of  lien  would  otherwise  be  implied, 
the  lien  does  not  exist.  If  such  an  agree- 
ment is  made  before  the  claimant  acquires 
posseasion  of  the  chattel,  no  lien  is  created, 


if  made  thereal^  it  la  a  walrer  of  the 
lien.  Ibid, 

3.  By  agreement  between  P.  and  T., 
P.  was  to  have  the  right  to  store,  repair, 
and  sell  piano-fortes  in  T.'s  store,  for  which 
privUcgo  he  was  to  pay  $iS5  00  per  month 
at  the  expiration  of  each  month. 

Ileidj  that  T.  had  no  lien  on  the  piano- 
fortes for  the  amount  duo  under  this 
agree:iient.  Ibid. 

4.  The  proper  mode  of  enforcing  a  com- 
mon law  lien  against  chattels  discussed. 
Per  Bbady,  J.  Ibid, 

See  Common  Carrier,  13,  !& 


LIMITATIONS  OF  ACTIONS. 

1.  No  acknowledgment  or  promise  is 
suffident  evidence  of  a  new  or  continuing 
contract,  to  take  a  case  out  of  the  opera- 
tion of  the  statute  of  limitations^  unless 
contained  in  some  writing  signed  by  the 
party  to  be  charged  thereby. 

The  effect  of  the  enactment  of  the  pro- 
vision in  the  Code  of  1849,  requiring  such 
promise  to  be  in  writing,  is  to  establish  & 
new  rulf>  of  evidence  for  all  cases,  where 
the  action  is  brought  after  the  period 
limited  by  statute.    Bope  v.  Bogert,    644 


LOG-BOOK. 
See  Sbaman'b  Waqsb^  11,  12,  13,  U. 


MALICIOUS  PROSBOUTiON. 
See  False  Imprisonicbnt,  I,  2,  3. 

MARITIME  LISN. 
See  Seaman's  Wages,  e,  7 

MARINE  COURT. 

1.  Judgment  having  been  rendered  in 
the  Marine  Court  in  the  plaintiff's  &vor, 
on  the  defendant's  default^  and  an  order 
having  been  made  opening  the  default^ 
on  iBondition  of  the  payment  of  ceitaizi 
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eosti,  and  setting  the  eanfle  down  for  trial 
Ibr  a  day  certain,  the  defendant  not  ap- 
pearing on  that  day,  and  not  having  paid 
tho  oost^  on  an  affidavit  of  that  fact,  the 
eonrt  vacated  the  original  order  opening 
the  judgment.  ire2d--regular.  Mikhdi 
▼.  Mmlde,  142 

2.  On  appeal  from  the  Harine  Court, 
this  court  can  look  only  at  tlie  return  of 
the  justice,  and  will  not  review  matters 
resting  in  the  discretion  .of  the  court  be- 
low, or  questions  of  practice  merely,  un 
leas  they  affect  the  substantial  rights  of 
the  parties,  and  are  returned  by  the  jus- 
tice as  part  of  the  proceedings  in  the 
cause.  Ibid. 

3.  The  decisions  of  the  Marine  Court, 
upon  questions  respecting'  its  practice, 
and  not  affecting  the  merits  of  an  action, 
are  not  the  subject  of  review  in  this  court. 
Brown  v.  JoTies^  204 

4.  Tho  general  term  of  tho  Marine 
Court  has  no  power,  on  appeal  from  a 
Judgment,  to  make  an  absolute  order 
that  it  be  modified  by  increasing  the 
amount 

Where,  however,  a  judgment  appealed 
from  is  palpably  too  small  in  amount,  an 
order  may  be  made  direciing  that  there  be 
a  new  trial,  unless  the  defendant  consents 
to  a  specified  increase.    Murphy  v.  Long^ 

^    309 

5.  Where  a  judgment  is  reversed,  upon 
appeal,  at  the  general  term  of  the  Marine 
Court,  for  errors  occurring  upon  the  trial 
before  a  single  judge,  or  for  insufficiency 
of  proof,  a  new  tri^  should  be  awarded. 
Irwin  V.  Lawrencey  352 

6.  It  is  only  in  cases  where  the  facts 
involved  in  the  action  are  ascertained  at 
the  trial,  either  by  special  verdict  or  in 
some  otiier  proper  mode,  that  a  final 
judgment  may  be  given,  at  the  general 
term,  in  favor  of  the  party  appearing  to 
be  entitled  thereto,  and  adverse  to  the 
judgment  appealed  from.  Ibid. 

7.  The  Marine  Court,  at  general  term, 
should  not  reverse  a  judgment  appealed 
from,  and  order  final  judgment  in  favor 
of  the  appellant,  where  it  appears,  or  may 
reasonably  be  presumed  from  the  case 
presented,  or  the  nature  of  the  contro- 
versy, that  upon  a  new  trial  additional 
foots  might  be  established  sufficient  to 
charge  the  appellant  with  liability  in  the 
acti(»L 


In  such  a  case,  on  reversing  a  judg- 
ment in  favor  of  the  plaintiff,  a  new  trial 
should  be  awarded.  Journeay  v.  Braek- 
ley,  447 

See  Appeal,  1,  2. 

Justices'  Couht  Practicr 
Use  and  Occupation,  3. 


MARRIED  WOMEN. 

1.  The  wife  having,  subsequent  to  her 
marriage,  permitted  her  sole  and  separate 
properly  to  be  transferred  to  the  custod/ 
of  her  iiusband,  and  usdd  in  a  businest 
carried  on  by  the  two,  whether  she  will 
not  be  held  to  have  appropriated  it  to  the 
use  of  her  husband,  and  rendered  it  liablif 
to  the  clauns  of  his  creditors — quaere  f 
Sherman  v.  Elder,  lli 

2.  Tlie  sheriff  having,  in  such  a  case^ 
levied  on  a  stock  of  goods  purcl^fiid  witii 
the  income  of  such  a  business,  and  th# 
wife  having  interposed  only  a  general 
claim  to  the  entire  stock,  whether  she  will 
not  be  afterwards  estopped  from  claiming 
a  few  specific  articles,  upon  the  ground 
that  they  were  hers  at  the  time  of  her 
marriage,  no  such  claim  having  been 
made  at  the  time  of  tho  levy — quceref 

Jbid, 

3.  Whether  a  wife  can,  without  the 
concurrence  of  her  husband,  assign  a 
claim  for  damages  for  tort— jmercf   Ibid, 

See  Arrest,  1. 

Counti^r-Claim,  4. 
Husband  and  Wipe,  1,  2,  3. 
Promissort  Notes,  8,  0,  10. 


MASTER  AND  SERTANT. 
See  NfiOUQBNCB,  1,  2. 

MEMORANDA. 
See  Protest,  1. 

MERGER. 

1.  In  an  aotion  by  the  assignee  of  B.  k 
F.  against  G.,  the  latter  interposed,  as  a 
set-off  or  counter-claim,  a  claim  held  by 
him  against  the  assignors  B.  &  P.    Upon 
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the  trial  it  appeared  that  he  had  recovered 
jadgmeLt  tlierefor  prior  to  this  action. 

JJeldf  that  the  justice  erred  in  admitting 
evidence  of  the  original  claim  on  which 
such  judgment  had  been  recovered.  The 
claim  was  merged  in  the  judgment,  and 
could  not  be  used  as  evidence  of  indebt- 
edness.    Jv€3  V.  Goddardf  434 


METROPOLITAN    POLICE   COMMIS- 
SIONERS 

1.  The  Board  of  Metropolitan  Police 
Commissioners  arc  not  state  officers,  with- 
in the  meaning  of  chap.  488  of  Laws  of 
1851,  p.  920.  They  are  officers  of  a  lo- 
cality or  district^  and,  in  a  proper  case, 
may  be  restrained  by  this  court,  in  the 
exercise  of  its  equity  powers,  in  like  man- 
ner and  to  the  like  extent  as  otiier  local 
or  county  officers.  The  duty  of  enforcing 
qU  the  public  ordinances  of  the  city  of 
New  York,  especially  those  applicable  to 
police  et^ealth,  is  imposed  by  law  upon 
the  BoJfk  of  Metropolitan  Police  Com- 
missioners. The  N.  Y.db  Harlem  R.  R. 
Co.  v.  The  Mayor,  dbc,  of  N.  Z,  562 


MISTAKE. 

See  SUPPLEHSNTAEY  PltOCEEDIKaSy  3. 

Appeal,  8. 

EXBCUTION,  2. 


MORTGAGE  OP  CHATTELS. 

1.  A  mortgngee,  holding  a  chattel  mort- 
gage, which  provides  that  the  mortgaged 
property  shall  remain  in  tlie  custody  of 
the  mortgagor  uniil  default  is  made  in  the 
payment  of  the  mortgage,  cannot  take 
possession  of  the  property  before  such  de- 
fault, without  allowing  some  disposition 
of  the  property,  by  the  mortgagor,  calcu- 
lated to  destroy  the  security  afforded  him 
by  the  mortgage.    Van  JIoMell  v.  JBoixUm, 

128 

See  Appeal,  11. 

CUATTELS,  1. 

ExscunoN,  1. 


If 
NEGLIGENCE. 
.  1.  In  an  action  for  injuries  occurring  j 


through  negligenoe,  the  burden  of  proof 
is  on  the  defendant  to  show  that  the 
plain ti£f  was  h  mself  guilty  of  such  neg- 
lect as  would  prevent  his  recovery,  by 
reason  of  his  contributing  to  the  injury 
complained  of.    De  BcTiedeUi  v.  Mauchm, 

213 

2.  In  an  action  brought  against  a  mas- 
ter and  servant,  to  recover  for  injuries 
caused  by  the  negligent  act  of  the  servant 
while  engaged  in  the  master's  business — 
held,  that  a  refusal  of  the  justice  to  charge 
that  the  plaintiff  must  show  that  the  acci- 
dent was  occasioned  by  the  negligence  of 
the  servant,  was  erroneous.  Ibid, 

3.  The  fact,  that  the  carrier  has  done 
what  is  usual,  is  not  sufficient  to  exempt 
him  from  a  charge  of  negligence.  He  must 
show  that  he  has  done  what  was  neces- 
sary to  be  done  under  all  the  drcum- 
stancee.    Wifig  v.  H.  Y,  &  Erie  R.  R.  Co., 

236 

4.  A  man  cannot  recover  damages  for 
injuries  occasioned  to  his  property  by  the 
negligpenoe  of  another,  when  he  has  him- 
self been  guilty  of  an  act  of  negligenoe 
that  contributed  ta  the  accident  Menl- 
gea  v.  N.  Y.  Jb  Harlem  R.  R.  Co^        425 

5.  The  horse  of  the  plaintiff  escaped 
ffom  his  stable  at  night,  and  fell  into  a 
cut  in  the  public  highway,  through  which 
the  railroad  track  of  the  defendants  pttssed. 

Held,  that  it  was  the  duty  of  the  plain- 
tiff so  to  secure  his  horse  that  he  could  not 
stray  into  the  public  streets,  and  that,  if 
he  escaped  and  any  accident  occurred  to 
him  in  consequence  thereof,  the  plaintiff 
must  suffer  the  consequences. 

Whether  the  defendants  would  other- 
wise have  been  rendered  liable,  by  reason 
of  their  failure  to  put  a  fence  along  the 
line  of  the  cut  through  which  their  road 
passes — qtuere  t  Ibid. 

6.  The  owner  of  a  machine,  made  by 
him  to  be  hired  out  to  others  for  a  par- 
ticular purpose,  is  under  an  obligation  to 
make  such  madiine  sufficiently  strong  to 
answer  tite  purpose  intended.  If  an  in- 
jury occurs  through  a  defect  in  it,  the 
owner  is  liable. 

Wherever  the  law  Lmposefl  a  duty  on  a 
man,  a  neglect  of  that  duty  renders  him 
liable  to  iny  one  injured  by  such  ne- 
glect 


INDEX. 


The  aathorities  apon  this  point  collated 
and  examined. 

And  he  is  equally  liable,  whether  the 
injury  is  occasioned  by  a  neglect  or  disre- 
gard of  some  special  obligation  or  duty 
du;3  to  the  injured  party,  or  by  a  neglect 
or  di.sr?^ard  of  a  public  duty  or  oblign 
tiou.  CWv  \.  K.  Y.  FiocUing  Dry  Ikfck 
Co.,  .  436 

7.  L.  employed  S.  and  L.  to  repair  a 
siiip.  and  hii-ed  the  defendants'  dry  dock 
fur  tlio  purpose  of  making  the  repairs.  S. 
and  L.  erected  a  scaffolding  upon  stand- 
ards ailadied  to  the  dock,  and  belonging 
to  the  defendants,  arid  whicl),  by  the  rules 
of  the  defendants,  they  were  required  to 
use  for  that  purpose.  Owing  to  the  in- 
sufficiency of  the  standards  the  pcaffold- 
ing  gave  way,  and  C,  wiio  was  employed 
upon  it  by  S.  and  L.,  in  making  repairs, 
fell  upon  the  dock,  and  was  injured. 

Held,  that  the  defundauLs  were  liable  to 
bim  in  an  action  fur  damages  therefor,  al- 
though there  was  no  privily  of  contract 
between  him  and  tliem.  Ibid. 

See  AcTiox,  3. 
Damaqbs,  6. 


NEW  YORK  CITY. 

I.  The  provision  of  the  amended  char- 
ter of  the  city  of  New  York,  passed  A  pril 
14ih,  1857,  that  "no  member  of  the  com- 
mon council  shall  receive  any  compensa- 
tion for  his  services  as  sucli  member," 
applies  to  the  members  elected  before  the 
passage  of  that  act,  a-ad  deprives  them  of 
compensation  fur  nil  services  rendered 
after  the  act  took  effect  The  act  is  not 
tinconstitutional. 

J.  It  is  neither  a  private  nor  a  local  bill, 
and  docs  not  come  within  the  provision  of 
the  con.<%titutLon,  that  no  sucii  bill  shall 
embrace  more  than  one  subject,  and  whicl i 
shall  be  expressed  in  the  title.  Art.  3, 
§  16.  A  statute  cannot  be  termed  local 
or  private  wliicli  provides  for  the  govern- 
ment of  a  considerable  portion  of  the  ter- 
ritory and  populaliou  of  the  state,  dele- 
gating powers  of  legislation,  and  author- 
izing the  passage  of  laws,  as  well  as  the 
administraiion  of  them,  which,  in  their 
operation,  atfect  all  the  citizens  of  the 
state,  who,  either  in  their  persons,  come 
-within  the  range,  or  whose  property  is 
within  the  limits,  of  that  jurisdiction. 

II.  Nor  can  the  provisions  of  the  amend- 
ed charter  bo  said  to  bo  of  more  than  one 


subject  The  section  prohibiting  alder- 
men flpom  acting  as  judges  of  the  Courts  of 
Oyor  and  Terminer  and  Sessions,  is  proper 
and  consistent  with  the  other  provisions 
of  the  act,  and  a  necessary  part  of  the  new 
system  thereby  created. 

III.  The  section,  providing  a  punish 
ment  for  bribery  offered  to  or  committed 
•by  an  officer  of  the  city,  is  not  a  subject 
separate  from,  or  nnconnected  with,  the 
otiier  provisions  of  the  charter,  within  the 
moaning  of  the  constitution. 

IV.  If  tliere  were  any  doubt  upon  these 
points,  it  would  not  be  necessary  to  do-  . 
clare  the  whole  act  void.  So  much  as  is 
consistent  with  the  title  would  be  sus- 
tained, and  the  remainder  only  invalid- 
ated. 

V.  Nor  is  it  any  objection  to  the  con- 
siitutionalily  of  the  charter,  that,  by  the 
44th  section,  it  takes  away  tlie  compen- 
sation of  an  officer  during  his  terra  of 
office.  There  is  no  doubt  of  the  power  of 
tlie  legislature  to  do  this.  .  ^ 

The  54th  section  of  the  chaiPfc,  pro- 
vidinpr  that  no  right  accrued  before  tho 
act  took  effect  should  bo  prejudiced 
thereby,  does  not  apply  to  prospective 
compensation  of  public  officera,  nut  then 
earned.    PhiUipa  y.  Mayor^  <)&c.,  of  N.  F., 

48a 

2.  Tliis  court  has  jurisdiction  of  all  ac- 
tions against  the  corporation  of  the  city  of 
New  York,  upon  any  cause  of  action 
whatever,  whether  it  be  of  a  legal  or 
equitable  nature.  3!:;  hdd  in  an  action  to 
restrain  tho  enforcement  of  an  ordinance 
of  the  porporation,  upou  the  ground  that 
it  was  passed  in  violation  of  an  agreement 
entered  into  by  the  corporation  with  par- 
tics  affected  by  the  ordinance ;  and  also 
that  it  was  illegal  and  uoauthorized  by 
law.  N,  r.  cfc  Harlem  R  B.  Co,  v.  Ths 
Mayor^  <£cl,  of  N.  K,  562 

3.  The  Board  of  Metropolitan  Police 
Commissioners  are  not  state  officers,  with- 
in the  moaning  of  Chap.  488  of  Laws  of 
1851,  p.  920.  They  are  officers  of  a  lo- 
cality or  district,  and,  in  a  proper  case, 
may  bo  rostrained  by  this  court,  in  the 
exercise  of  its  equity  powers,  in  like  man- 
ner and  to  tlie  like  extent  as  other  local 
or  county  officers.  IbitL 

4.  The  only  limitation  upon  the  legis- 
lative power  and  control  of  the  corpora- 
tion of  New  York  city  over  tho  streets 
within  its  limits  is,  that  they  shall  be  ap- 
propriated to  no  use  or  purpose  which  is 
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not  alike  free  and  eommon  to  all  travd- 
lors.  Thia  power  cannot  be  surrendered, 
either  in  whole  or  in  part,  into  the  hands 
of  any  person  or  person.s,  without  previous 
legislative  sanction.  It  sterna  that  con- 
verting the  streets  to  raihroad  purposes, 
and  permitting  raU  tracks  to  bo  laid  upon 
them,  and  used  by  an  association  or  indi- 
viduals for  carrying  merchandise  or  pas- 
sengers for  hire,  is  devoting  them  to  an 
exclusive  use,  and  cannot  be  permitted 
witliout  the  express  authority  of  the  leg- 
islature. lUd. 

6.  Although  the  power  to  grant  this 
permission  must  be  derived  ftom  the  leg- 
islature, yet  the  corporation,  by  exercis- 
ing it.  is  not  deprived  of  its  control  over 
the  streets  in  all  other  respects;  and  it 
may,  in  the  grant,  impose  such  conditions* 
respecting  the  manner  in  which  the  rail 
tracks  shall  be  used,  and  upon  which  the 
future  use  thereof  shall  depend,  as  it  may 
tliinki£»per.  Ibid, 


6.  By  the  act  of  the  legislature  incor- 
porating the  N.  Y.  &  H.  K.  R.  Co.,  passed 
April,  1831  (Laws  1831,  p.  323),  it  was  pro- 
vided, that  nothing  contained  in  it  should 
authorize  the  construction  of  their  railway 
^ross  or  along  any  of  the  streets  of  the 
city  of  New  York  without  the  consent  of 
the  mayor,  Ac.,  who  were  thereby  autlior- 
ized  to  grant  permission  to  so  construct 
it,  or  to  prohibit  its  construction ;  and,  if 
constructed,  to  regulate  the  time  and  man> 
ner  of  using  the  same,  and  the  spee(t  with 
which  carriages  might  move  on  it.  In 
Beoomber,  1831,  on  the  application  of 
the  company,  an  oixlinanco  was  adopted 
by  the  mayor,  &a,  permitting  the  track  to 
be  laid  in  certain  streets,  providing,Miow- 
ever,  that  if,  after  its  construction,  it 
should,  in  the  opinion  of  the  mayor,  Ac., 
constitute  an  obstruction  or  impediment 
to  the  future  regulation  of  the  city,  or  the 
ordinary  uses  of  any  street  or  avenue,  the 
compauy  should  forthwith  provide  a  satis- 
&ctory  remedy  therefor,  or  remove  the 
rails;  and,  also,  expressly  reserving  and 
retaining  to  the  mayor,  &c.,  tlie  rig  lit  to 
regulate  the  description  of  propelling 
power  to  be  used  on  the  track,  and  the 
speed  of  the  same,  as  well  as  all  other 
power  reserved  in  the  act  of  incorporation. 
The  ordinance  was  to  have  no  binding 
force,  or  go  into  effect^, until  the  railroad 
company,  in  writing  and  under  seal,  cov- 
enanted to  abide  by  and  perform  its  CDn- 
ditious.  An  agreement  of  this  nature 
was  executed  and  filed  in  the  office  of  the] 


city  comptroller,  and  thereupon  tlie^ com- 
pany laid  their  Ivsuik  on  the  Fourth  ave- 
nue and  other  streets.  In  Decern ber,  1854^ 
the  mayor,  Ac.,  of  Kew  York  prohibited 
the  running  of  steam  engines,  or  locomo- 
tives, on  the  track  of  the  com[)aDy  on 
Fourth  avenue  south  of  Forfy-second 
street  after  eighteen  months  from  that  tima 
Uold, — I.  That  the  ordinance  was  valid, 
and  was  not  a  violation  of  any  of  the 
firanchises  granted  to  the  railroad  com- 
pany. II.  That  granting  perraispiun  to 
lar  the  track  did  not  deprive  the  mayor, 
wVt: ,  irom  subsequently  regulating  its  uso 
by  LiiO  company.  IIL  That  the  agree- 
ment of  the  company  was  valid  as  a  re- 
striction upon  its  corporate  power,  and 
was  in  no  sense  a  transfer  of  it.  IV.  That 
the  corporation  can  make  no  valid  con- 
tract which  will  interfere  with  its  legisla- 
tive control  qyer  the  streets;  and  any 
such  contract,  if  made,  is  revocable  at  its 
pleasure.  Ibid. 

7.  A  corporation,  like  an  individual, 
may  be  bound  by  an  implied  contract,  pro- 
vided the  subject  matter  of  it  is  within 
the  scope  of  its  corporate  autliority.  Ibid. 

8.  Courts  are  bound  to  assume,  where 
a  discretion  is  vested  in  a  municipal  body, 
exercising  functions  of  a  legislative  cliar- 
ac  tor,  that  good  reasons  existed  for  doing 
an  act  which  was  the  result  of  such  a  dis- 
cretion. Ibid, 

9.  The  duty  of  enforcing  aU  the  public 
ordinances  of  the  city  of  New  Tors,  es- 
pecially those  applicable  to  police  orhealtli, 
is  imposed  by  law  upon  the  Board  of  Me- 
tropolitan Police  Commissioners.  The 
ordinance  in  question  might  be  classed 
under  either  head.  Ibid, 


NEW  TRIAL. 
See  Appeal,  14,  38. 

NON-RESIDENT  DEBTORS. 
See  ATTAOimENT,  1. 


NONSUIT. 

1.  A  judgment  of  nonsuit  is  no  bar  to. 
another  action  for  the  same  cause,  al- 
though evidence  upon  both  sides  has  been 
adduced,  and  the  cause  has  been  regular- 
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If  sobmitted  to  the  justice  bj  both  parties 
&r  decision,  if  a  motion  for  a  nouBuit  has 
been  made  and  the  decision  thereon  has 
been  reserved.     Seamen  v.  Ward^         62 

2.  A  judgment  of  nonsuit  is  no  bar  to 
another  action  for  the  same  cause,  where 
the  nonsuit  was  granted  because  the 
plaintiff 's  eviderco  failed  to  make  out  a 
TaUersaU  v.  Z/cww,  56 


NUISA.NCE. 

1.  Anything  done  to  the  hurt  or  annoy- 
ance of  the  lands,  tenements,  or  heredita- 
ments of  anotlier  is  a  private  nuisance. 
Oropsey  v.  Murphy,  126 

2.  A  fat-boiling  establishment  is  a  nui- 
sance within  tl»o  meaning  of  this  rule,  if 
it  infect  tiie  air  with  noisome  smells,  or 
with  gases  injurious  to  the  health.    Ibid. 

3.  Proof  that  the  plaintiff  cannot  enjoy 
his  property  in  a  full  and  ample  manner, 
by  reason  of  the  acts  of  the  defendant — 
as,  for  example,  that  be  cannot  liud  ten- 
ants for  his  house  on  account  of  ihe  noi- 
some odors  produced  by  the'  nuisance 
complained  of— is  su  flQcient  proof  of  special 
damage  to  sustain  an  action  to  recover 
compensation  therefor.  Ibid, 

4.  Although  the  damage**  awarded  in 
such  an  action  by  the  court  below  (in  this 
case,  the  Marine  Court)  may  seem  to  be 
ezoessive,  this  court  will  not  disturb  the 
judgment  on  that  account  Ibid. 

5.  The  public  exhibition  of  obscene 
pictures  is  an  offence  indictable  at  com- 
mon law.  Such  pictures  are  regarded  as 
a  common  nuisance,  and  should  be  de- 
stroyed when  the  fact  of  publication  is 
estiablished.  It  is  the  policy  of  the  law 
to  ^destroy  all  such  articles,  and  the  loss 
thus  occasioned  to  the  owner  is  a  part  of 
the  punishment  inflicted  for  the  offence 
of  publicly  keeping  or  exposing  them 
Willis  7.  Warren,  590 

See  Nbw  York  City,  4,  6. 


OBSCENE  PICTURES. 
See  Nuisance,  5. 


PARENT  AND  OHTT.T). 

1.  In  an  action  against  a  hnsband  for 
clothing  furnished  to  bis  infant  children, 
the  opinion  of  a  witness  that  they  were 
necessary  for  them  is  not  sufiQcient  evi- 
dence of  that  fact.  The  circumstancea 
which  rendered  the  furnishing  of  the 
goods  necessary  should  be  shown.  Foock 
v.  Miller,  108 

2.  To  sustain  such  an  action,  it  must 
appear  that  the  articles  supplied  were  fur* 
nished  with  the  assent,  or  by  the  authori- 
ty of  the  father,  or  to  keep  the  c!>ildren 
fh>m  absolute  want,  or  that  tliero  was 
absolute.neoessity  for  them.  Ibid, 

3.  No  action  can  be  maintained  against 
a  father  for  clothes  furnished  to  his  minor 
child,  upon  the  ^und  of  theirbeing  ne- 
cessaries, where  it  appears  tlUptho  child 
is  well  provided  for  by  the  lather.  Menry 
V.  BeUs,  156 

4.  But  evidence  that  a  minor  child  or- 
dered clothes  of  a  party,  for  which  his 
father  subsequently  paid  without  objec- 
tion, Is  sufficient  to  warrant  a  finding  of 
authority  from  the  parent  to  the  child  to 
incur  such  obligations,  and  make  suca 
contracts  on  behalf  of  the  father  with  the 
same  person.  Ibid» 

PARTIES  TO  ACTIONS. 

1.  A  justice  has  no  power  to  compel  a 
party  to  the  suit  to  testify,  when  he  is  not 
placed  on  the  stand  by  his  adversary. 
Unless  called  by  his  opponent  he  cannot 
be  made  a  witness.  McCormick  v.  MtUvi- 
hill,  131 

2.  An  action  to  recover  a  penalty  for  a 
violation  of  the  law  of  1847,  concerning 
the  pilotage  of  vessels  in  the  East  River 
at  Hell  Gate,  should  be  prosecuted  in  tho 
name  of  tho  master  warden  of  the  port  of 
Now  York,  and  not  in  the  name  of  the 
people  of  the  state.  The  People  v.  Dem- 
ing,  271 

Sec  AcTiOK,  2. 


PARTNERSHIP. 
1.  A  composition  deed,  though  under 
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ieal,  if  executed  by  one  of  the  partners  in 
tlio  firm  name,  is  binding  upon  tUe  partner- 
ship.   JBeach  v.  OUendSrf^  41 

2.  In  an  action  against  two  defendants, 
US  partners  upon  a  note  made  in  the  firm 
name,  the  admission  by  one  defendant  of 
the  partnership,  and  of  the  making  of  the 
note,  is  not  sufficient  evidence  to  sustain 
a  judgment  against  the  other.  Rushynort 
V.  JItUchins,  123 

3.  Although  individuals  may  be  part- 
ners in  real  estate,  the  statement  of  one  to 
that  oflToct  will  not  bind  the  other  without 
•further  proof  of  joint  ownership.  Nixon 
V.  Jenkins^  313 

See  APPEAL)  6. 

Pbincipal  akd  AG£>ir,  2. 
Referbncb,  4. 


ENGBR  GARRIBRS 


Soe  Bagqage. 

Ck>iuiON  Carriebs. 


PAYMENT. 

See  AcooBD  and  Satisfaction,  1,  2. 
Action,  8. 
Execution,  2. 


PLEADING. 

1.  The  defendant,  by  pleading  to  the 
merits,  waives  all  defects  and  irregulari- 
ties in  the  summons,  altliough  an  objec- 
tion may  have  been  made  thereto,  prior 
to  joining  issue,  and  reserved  to  bo  passed 
upon  at  the  time  of  trial.  Gjibling  v. 
DroaJif  49 

2.  In  an  action  by  a  corporation  it  is 
not  necessary  to  specify  by  date  and  title 
the  acis  amending  tiie  act  incorporating 
it  It  is  sufficient  to  designate  that  act 
particularly,  and  to  refer  generally  to 
the  oihor  acts  amendatory  thereof.  Sun 
Mutual  Ins,  Co,  v.  Dwighi^  50 

3.  A  complaint  is  sufficient  which  al- 
leges everything  which  the  plaintiA'  would 
be  required  to  prove  at  the  trial. 
In  a  cunii>laint  upon  a  promissory  note, 
an  averment  that  the  note,  "before  the 
maturity  tiiereof,  and  for  value  received, 
lawfully  came  into  the  p03^-ssiou  of  the 


plaintifl^"   is  a  sufficient  syermeni  of 
ownership  and  title.    Lee  v.  Aimlee^  277. 

4.  In  an  action  on  a  promissory  note,  an 
ans^yer  which  simply  denies  that  the  de- 
fendants indorsed  and  delivered  the  note  to 
Ui6  plairUiffs^  without  denying  that  they 
indorsed  the  note,  or  setting  up  any  mat- 
ter assailing  the  pUiintills'  right  to  the 
possession  thereof,  is  frivolous.  Kamiah 
V.  SaUer,  568 

Soe  Counteb-Olaim,  1,  2,  3,  4,  6. 
Demurrer, 
eviobncb,  4» 
Judgment,  1. 

JusncBs'  Court  P&AcncB,  24. 
Practice,  3, 4. 
Reference,  4. 


PLEDGE. 

1.  a.  having,  without  the  knowledge 
or  co.isont  of  the  owner,  pledged  with  de- 
fendant, a  jjawnbioker,  property  belong- 
ing to  P.,  whether  the  defendant  has  any 
lion  uiJon  it  for  his  advance — quaeret 
DutU  V.  Cudlipp,  166 

2.  The  pawn -ticket  having  been  assign- 
ed to  P.,  and  notice  of  her  ownership  of 
the  property  and  of  tie  assignment  of  the 
ticket  to  her  having  been  given  to  the 
defendant,  he  is  liable  to  her  for  the  value 
of  the  property,  if  he  ftilerwards  deliven 
the    property  to  the    original    pledgor. 

Ibid, 
Seo  Arrest,  1. 

Prouissori  Notes,  16. 


POLICY  OF  INS  JRANOa. 
See  Insurance,  1. 

POWERS. 
Seo  Trusts,  1,  2, 

PRACTICE. 

1.  To  entitle  the  defendant,  in  an  ac- 
tion brouijht  in  this  court,  to  an  order  re- 
moving it  into  the  Circuit  Court  of  the 
United  States,  it  must  appear  that  ho  is 
an  alien  or  a  citizen  of  another  state,  and 
that  t!io  action  is  brought  by  a  citizen  of 
tlii.4  state.    Aud  ho  Is  not  entitled  to  such 
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an  order  if  he  is  a  citizen  of  another  stnte, 
unless  all  the  plaintiffs  are  severally  citi- 
sens  of  this  state.  Dennistoun  v.  X.  Y. 
^KKRR.  Co.,  62 

2.  In  an  action  bronprht  by  four  plain- 
tiflFs.  three  of  whom  wcro  aliens  and  one  a 
citizen  of  this  state,  against  a  railroad  cor- 
poration created  by  the  laws  of  another 
state — held,  that  an  application  to  remove 
the  action  into  the  United  States  Circuit 
^^ourt  was  properly  denied.  Such  a  cor- 
poration is,  within  the  meaning  of  the  Ju- 
diciary Act  of  1789,  a  citizen  of  the  state 
incorporating  it,  nothwithstanding,  by  a 
law  of  this  state,  it  has  been  authorized 
to  continue  and  construct  its  road  tiirough 
and  over  a  part  of  this  state,  with  liberty 
to  purchase  and  hold  real  property  hero 
for  such  purpose.  Ibid. 

3.  Leave  will  not  be  granted  to  file  a 
supplemental  complaint  which  alleges  any 
fact  itnowu  to  the  plaintiff  at  the  time  of 
commencing  the  action.  McMahon  r. 
AUen,  103 

4.  It  is  improper  to  join  in  one  com- 
plaint prayers  for  relief  against  the  defend- 
ant individually,  and  in  bis  capacity  as 
executor.  Ibid. 

6.  A  cause  was  tried  iu  January, 
1853,  and  the  complaint  dismissed.  The 
plaintiff,  for  the  purpose  of  moving  for  a 
new  trial  served  a  proposed  Ci\se,  and  on 
the  same  day  the  defendant's  attorney  en- 
tered into  a  stipulation,  that  the  defendant's 
proceedings  should  be  stayed,  until  the 
case,  or  bill  of  exceptions,  was  settled  and 
argued,  and  finally  disposed  of  Amend 
ments  to  the  case  were  served  in  due 
time,  and  seven  days  thereafter  notice  of 
settlement  was  given  by  the  plaintitl's 
attorney,  and  the  case  and  amendrncnti^ 
were  subsequently  left  for  setilemcnt  at 
the  court-room  for  the  judge  wiio  tried 
the  cause.  No  further  proceedings  wcro 
taken  in  the  cause  by  the  plaiutiS^  and 
the  case  was  not  settled.  In  June,  1854, 
judgment  was  entered  for  the  defendant, 
and  notice  thereof  in  writing  was  given 
to  the  plaintiff's  attorney.  No  appeal  was 
taken  from  this  judgment,  nor  was  any 
motion  made  to  set  it  aside.  In  Decem- 
ber, 1855,  a  motion  was  made  by  tlie 
plaintiff  for  the  settlement  of  the  case. 
Mddf  that  it  was  properly  denied. 

I.  No  appeal  having  been  taken  from 
tbe  judgment,  and  the  tune  to  appeid  hav- 


in<;  expired,  the  settlement  of  tlie  case 
would  be  of  no  utility. 

IF.  The  delay  of  the  plaintiff  in  making 
the  application  was  a  complete  answer  to 
it 

111.  The  defendant's  practice  was  regu- 
lar. The  stipulation  did  not  operate  as  a 
perpetual  stay.  The  notice  of  settlement 
of  the  case  not  having  been  serve  i  with- 
in the  required  time,  the  proposed  amend- 
ments were  to  bo  deemed  ajjreed  to  under 
Rule  16 ;  and  the  case,  not  having  been 
filed  within  ten  days  thereafter,  was  to  be 
deemed  abandoned  under  Rule  IT,  and  so 
"  finally  disposed  of,"  within  the  meaning 
of  the  stipulation.  Robinson  v.  Hudson  K. 
R.  R  Co.,  144 

6.  The  plaintiff  has  a  right  to  discon- 
tinue, on  payment  of  costs,  at  any  time 
before  the  time  to  reply  has  expired,  not- 
withstanding the  interposition  of  a  coun« 
ter-claim  in  the  defendant's  answer.  Oak* 
smith  v.  Sutherland,  265 

7.  Aa  omission  to  comply  with  the  rule, 
requiring  each  cause  of  action  to  be  num« 
bered  and  separately  stated.  Is  not  the 
subject  of  a  demurrer.  Per  Brady,  J. 
Badger  v.  Benedict,  414 

8.  In  an  action  upon  a  draft,  or  cheeky 
for  $3,768,  the  defendant,  in  his  answer, 
alleged  that  the  check  was  given  in  pay- 
ment of  certain  property  purchased  by  him 
from  the  plamtilK  and  warranted  By  the 
latttr  to  be  of  a  certain  quality;  averred 
a  breach  of  the  warranty,  and  claimed  to 
recoup  $^500  damages  therefor. 

Held — a  proper  case  for  an  order  under 
§  244  of  the  Code,  directing  the  defendant 
to  satisfy  part  of  plaintiff's  claim  admitted 
to  be  due.     Baker  v.  Nussbaum,  649 

9.  Rule  35  of  the  court,  allowing  twen- 
ty days  fcr  the  payment  of  costs,  or  tho 
performance  of  any  condition  imposed  by 
an  order,  has  no  application  to  such  an 
order,  which  may  bo  enforced  either  as  a 
judgment  or   aa   a  provisional  remedy. 

Ibid. 

10.  In  an  action  brought  against  a  firm 
of  the  name  of  L  K.  &  Brothers,  M.  K. 
was,  by  mistake,  named  as  defendant  iii- 
stoud  of  H.  E.  Although  no  sununons  or 
complaint  was  ever  served  upon  him,  he 
appeared  and  answered,  donyhig  that  he 
was  a  partner  in  the  lirm.  U  he  plaintifia 
then   moved   for   leave  to    discontiuue 
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against  Iiim  without  cost?,  and  to  substi- 
tute the  iiumo  of  H.  K.  for  that  of  M.  iC, 
wherever  it  occurred  in  tho  Buniraons.ind 
complaint.  On  appeal  from  tho  ottier 
grantii'^  tho  apphcation — Ileld^  I.  That 
the  order  rested  in  the  discretion  of  the 
court,  and  was  not  appealable. 

II.  That  tho  circumstances  of  the  case 
fully  warranted  the  order  a»  granted. 
Wala-bury  M/g,  Co.  v.  Krause^  661 

11.  "When  a  motion  is  brought  before 
the  court  upon  an  order  to  sliow  cause, 
the  order  id  regarded  as  a  notice  of  mo- 
tion, and  the  party  obtaining  it  entitled 
to  open  and  close  the  argument  If.  Y.  ik 
Ilarhm  JL  H.  Co.\.  TJie  Mayor,  &c.,  of  N. 
r.,  562 

12.  A  6tatcment|  that  the  plaintiff  sold 
to  the  defendant  a  quantity  of  meat,  in  the 
years  1S54  and  1855.  and  that  there  was 
justly  due  to  the  plainlifl^  upon  such  sale, 
a  ccrlaicu|j><^ified  balance,  is  insufficient 
to  sustaiRr  judgment  thereon.    Such  a 

tudgnient  la  void,  and  cannot  be  sustained 
)y  proof  aliunde  of  the  facts  in  detail,  out 
of  which  the  indebtedness  arosa  Neiu- 
Jfamn  v.  JTetm,  520 

Seo  AcnoN,  2,  10, 11. 
Abatement,  1,  2. 

AUENDUENT,  1. 

Ahpeal.  34,  40. 
ArrestJ  1. 
Attachment. 
Baii^  I. 
Costs,  1,  2. 
Goumteb-Cladi. 
Default. 
Demurrer. 
Evidence,  6. 
EXCEPTION'S,  2,  3,  4. 
Execution,  2,  3. 
^  Injunction. 
Judgment,  3. 
Jurisdiction. 
Justices'  Court  Praotiob. 
New  Trial. 
Nonsuit. 

Parties  to  AcnoNa 
Pleading. 

Promissory  Notes,  Vt, 
Receiver. 
Reference. 
Set-Off. 

Summary  Phoceedings. 
Supplementary  Pboceeding& 
Verdict. 
Witness,  1. 


PRINCIPAL  AND  AGENT.       ' 

1.  An  undiscloeed  principal  may  always 
sue  to  enforce  rights  acquired  on  his  b^- 
half  by  his  agent,  though  be  does  so  sub- 
ject to  any  equities  which  the  defendant 
may  have  against  tlie  agent.  Van  Lien 
V.  Byrnes,  133 

2.  In  an  action  to  recover  for  tho  ren- 
dition of  services,  the  def  ndant  cannot 
avail  himself  of  the  defence,  that  ho  acted 
only  as  agent,  or  of  a  firm  of  which  he 
was  a  partner,  unless  he  disclosed  the  fact 
of  the  partnership  or  agency  at  time  of 
making  the  contract  upon  which  the  ac- 
tion is  brought.  Having  contracted  for 
the  service  iu  bis  own  name,  he  was  per- 
sonally liable.     CaJbrt  v.  Sturges^        160 

3.  A  sealed  agreement  of  lease,  sgned 
by  an  agent  in  his  own  name,  describing 
himself  as  '*  agent "  of  the  owner  of  th» 
premises,  does  not  bind  the  owner. 

A  special  agreement  under  seal,  exe> 
cuted  by  an  agent,  must  appear  on  its 
face  to  be  the  contract  of  the  principal, 
or  the  principal  will  not  be  bound.  JJean 
V.  Jioeeler,  420 

See  Landlord  and  Tenant,  10. 
Promissory  Notes,  13,  14. 
Warranty  2. 


PRIVITY  OP  CONTRACT. 

Seo  Action,  8. 
Lease,  5. 
nsgligenob,  *!, 


PRIVITY  OF  ESTATE. 
See  Lease,  6. 


PROMISSORY  NOTES  AND  BtLM 
OF  EXCHANGE. 

1.  The  payeo  and  first  indorser  of  a 
promissoiy  note  gave  to  the  holders,  at  its 
maturity  and  in  renewal,  his  own  note, 
mdorsed  and  secured  by  a  pledge  of  stock, 
for  the  purpose  of  obtaining  an  extension' 
of  time.  It  was  accepted  by  the  holders. 
Held,  that  this  arrangement,  having  been 
made  without  the  knowledge  of  the  second 
indorser,  discharged  him.  j£tAy  v.  Jta^ 
kins,  U 
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2.  Whore  a  note  is  mado  for  the  pur- 
pose of  procuring  a  loan  of  money  thereon, 
and  it  is  delivered  upon  the  agreement 
that  the  loan  shall  be  made  in  bank  notes 
of  a  foreign  corporation,  of  a  denomination 
less  than  $5,  which  the  maker  is  to  keep 
in  circulation  until  the  payment  of  the 
note,  the  note  is  not  void  if  the  agreement 
is  not  carried  out,  but  the  advance  actu- 
ally made  upon  the  note  is  made  in  city 
funds.    Noble  v.  Cornell^  98 

3.  ^  loan,  made  by  a  foreign  corpora- 
tion upon  a  note,  of  the  whole  amount 
thereof,  without  deducting  or  receiving 
any  discount,  is  not  within  the  provisions 
of  the  statute  restraining  foreign  corpora- 
tions from  discounting  notes  in  this  state. 

Jbid. 

4.  In  an  action  npon  such  a  note,  evi- 
dence, that  the  foreign  corporation  to 
whom  it  was  given  was  in  the  habit  of 
discounting  notes  in  this  state,  is  inad- 
missible. To  render  such  evidence  proper, 
it  must  first  appear  that  the  noie  in  suit 
was  so  discounted.  Jhid. 

5.  In  an  action  upon  such  a  note  against 
the  indorser  by  the  indorsee  of  the  corpo- 
ration who  mado  the  advance  upon  it,  it 
is  no  defence  tliat  the  indorsement  was 
made  for  a  special  purpose,  and  the  note 
has  been  diverted  therefi-om,  unless  it 
also  appear  that  the  original  Jioldsrs  were 
aware  of  the  circumstances  prior  to  mak- 
ing the  advance.  Ibid.' 

6.  In  fin  action  against  two  defendants, 
as  partners,  upon  a  note  made  in  the  firm 
name,  the  admission  by  one  defendant  of 
the  partnersiiip.  and  of  the  making  of  tlie 
note,  is  not  sulBcient  evidence  to  sustain 
a  judgment  against  the  otlior.  Rushmore 
V.  IlutchinSj  123 

7.  In  an  action  by  an  indorsee  against 
the  makers  of  a  promissory  note,  the 
plaintiff  must  prove  tlie  indorsement  to 
hunself.  Ibid. 

8.  An  indorsement  of  a  promissory  note 
is  a  guaranty  of  the  genuineness  of  the 
previous  signatures,  nnd  of  tlio  capacity 
of  the  pn?ties  thereto  to  contract.  Ogden 
Y.  Blydenburghj  182 

9.  Therefore;  in  an  action  against  the 
indorser  of  a  promissory  note,  it  is  no  de- 
fence to  show  that  the  payee  and  prior 
indorser  was  a  married  woman.         Ibid. 


10.  Tuo  capacity  of  a  married  woman 
to  indorse  paper  mado  payable  to  her 
her  order,  conaidercd.  Jbid 

11.  A  direction  in  a  note,  making  it 
payable  at  a  given  bank,  is  equivalent  to 
a  request  to  the  bank  to  pay  it.  Griffin 
V.  Rice,  184 

12.  The  acceptor  of  a  draft,  drawn 
upon  him  personally,  and  accepted  by 
him,  with  the  addition  to  his  name  of  the 
words  "Treasurer  Neuvitas  M.  Co.*,"  is, 
pritTui  facie^  personally  liable  for  the  ac- 
ceptance. .  Such  an  addition  is  onJy  a  de- 
scriptio  pu'sonarum,  and  does  not  absolve 
him  from  personal  lesponsibility.  Rnux 
V.  Lord,  247 

13.  In  an  action  upon  such  an  accept- 
ance, he  may  discharge  himself  by  show- 
ing that  lie  accepted  it  as  agent,  and  by 
authority  of  such  company,  and  that  the 
plaintiff  was  aware  of  the  facti^if^  time 
of  taking  the  dvait.  But  th  e  p^^for  this 
purpcso  must  be  of  such  a  nature  as 
would  be  suflBcient  to  establish  the  lia- 
bility of  the  company  in  an  action  against 
it  upon  the  draft.  Ibid, 

14.  Authority  to  thus  accept  on  behalf 
of  a  company  cannot  be  proved  by  parol 
It  can  be  conferred  only  by  a  resolution 
of  the  board  of  directors,  and  the  resolu- 
tion must  itself  be  produced.    Daly,  «/"., 

Ibid. 


15.  "Where  a  party,  without  considera- 
tion, accepts  a  draft  with  a  conditional 
u  lid  CM  standing  that  it  ii  to  be  u:jed  for  a 
special  purpose,  in  its  npplication  to 
which  purpose  he  has  some  interest,  and 
it  is  converted  to  a  different  purpose,  ho 
is  not  liable  upon  it,  except  to  an  innocent 
holder,  who  lias  taken  it  before  maturity, 
and  given  a  good  consideration  for  it. 
But  if  the  acceptor  receives  a  full  con- 
sideration for  his  acceptance,  he  is  Uable 
thereon  to  the  holder,  and  it  is  immaterial 
what  use  was  made  of  the  dratt  by  the 
drawer,  or  whether  the  holder  has  pHid 
value  therefor  or  not    Moore  v.  IVarc^ 

337 

IG.  TV.  accepted  certain  drafts  of  the 
R.  R.  V.  U.  R.  R.  Co.,  upon  the  agree- 
ment that  Ihcy  should  provide  funds  to 
take  them  up  os  they  matured.  Tiie  com- 
pany at  the  same  time  pledged  with  W. 
bonds  to  an  amount,  at  their  par  value, 
escceeding  the  drafts,  upon  the  agrecmcni 
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that  W.  might  sell  them  without  notice, 
and  reimburse  himself  tlie  amount  of  his 
acceptances,  if  il»oy  were  not  provided 
for  by  the  company  pursuant  to  their  con- 
tract, and  might  use  them  in  the  inLerim. 
provided  he  would  supply  their  place  with 
similar  bonds,  upon  the  company's  paying: 
the  drafts  before  maturity.  Tiie  drafts 
wore  to  bo  used  upon  an  uncompleted 
part  of  the  company's  route.    Jleld-— 

I.  'I  hat  the  acceptance  was  not  an  ac- 
commodation acceptance  by  W.,  but  was 
one  for  value. 

II.  In  the  absence  of  any  evidence,  as 
to  W.'s  use  of  the  bonds,  or  of  any  loss  to 
him  thereon,  it  was  immaterial  tiiat  the 
company  used  the  acceptances  for  a  differ- 
ent purpase  than  that  for  which  they  were 
intended  to  be  used ;  and  it  was  immate- 
rial whether  the  holder,  an  indorsee,  paid 
value  for  them  or  not. 

III.  That  evidence  of  W.  being  inter- 
ested in  the  completion  of  the  railroad 
was  iDfitlcvant    and  properly  excluded. 

Wir  Jind. 

17.  In  an  action  upon  a  promissory 
note,  between  the  original  parties  to  it,  a 
failure  of  consideration  is  a  good  defence. 
But  proof  of  such  failure  is  not  admissible, 
in  an  action  against  tlie  maker  by  an  in- 
dorsee, where  there  is  no  evidence  im- 
peaching his  title. 

When  a  note  is  transferred  after  ma- 
turity, it  is  taken  subject  only  to  the  de- 
fences existing  agniust  it  in  tlie  hands  of 
the  holder  when  it  matured.  Proof  of 
equities,  constituting  a  good  defence  as 
between  the  original  parties,  is  not  ad- 
missible in  an  action  by  one  who  has 
received  the  note  after  maturjty,  if  his 
assignor  was  a  bona  fide  holder  befbre  ma- 
turity, and  without  notice  of  existing 
equities.    Briiion  v.  Hall,  658 

18.  In  an  action  upon  negotiable  pa- 
per, which  has  been  lost,  the  giving  of  a 
bond  under  the  statute  (2  E.  S.  406,  g  76), 
with  sufficient  sureties,  conditioned  to  in- 
demnify the  defendant  against  all  claims 
by  any  other  persons  on  account  thereof, 
is  an  essential  pre-rcquisite  to  any  recovery 
thereon.     Desmond  v.  i^tce,  530 

19.  The  plaintiflTs,  for  a  commission  of 
two  and  a  half  per  cent,  which  was  paid 
to  them  by  the  owners  of  a  promissory 
note,  made  payable  to  the  maker's  own 
order,  and  indorsed  by  him  in  blank,  in- 
dorsed the  note  to  enable  the  holders  to 
get  it  discounted.    It  was  discounted  by 


a  bank,  and,  having  been  protested  for 
non-payment,  it  was  paid  by  the  plaintiffs 
to  the  bank,  and  taken  up  by  them.  Jleid, 
that,  by  paying  and  taking  up  the  note, 
the  plaintiffs  became  subrogated  to  the 
rights  of  tie  bank,  and  were  not  subject 
10  equitic-s  between  the  niakir  and  the 
parties  to  whom  he  delivered  iho  note, 
and  cotisequently  that  a  claim  of  the  ma- 
ker against  such  parties  was  no  defence 
to  an  action  upon  the  note  by  the  phin- 
tiffs.     Flint  V.  Schomberg^  5;i2 

•  20.  The  indorsement  of  the  note  by  the 
plaintifls  for  a  commission  of  two  and  a 
half  per  cen/.,  paid  to  them  by  the  holders, 
was  not  a  usurious  transaction.  Jbid, 

See  Checks,  I. 
Evidence,  23. 

Justices'  Court  Practice,  24. 
Pleading,  3,  4. 
Protest,  1. 


PROTEST. 

1.  In  an  action  on  a  promissory  note 
against  an  iudorser,  the  plaintiff,  to  prove 
rtcrvico  of  notice  of  protest,  called  the 
clerk  of  the  notary,  who  produced  a  copy 
of  the  protest,  at  the  foot  of  which  was  a 
memorandum  in  these  words:  "Strved 
notices  of  protest  at  indorsers'  offices;" 
and  testified,  in  substance,  that  he  had 
no  recollection  or  knowledge  respecting 
the  service  of  notices  of  protest,  except 
what  was  indicated  by  the  memorandum; 
that  he  was  certain  the  memorandum  was 
made  on  the  day  of  the  protest,  though 
he  had  no  positive  recollection  when  it 
was  made;  that  he  was  confident,  from 
his  invariiible  custom  as  to  serving  noti- 
ces, that  the  notice  was  served  on  the  day 
fbllowing  the  protest,  though  he  did  not 
remember  the  fact  independently  of  his 
memorandum,  &a,  &c.  The  defendants 
gave  evidence  strongly  tending  to  dis- 
prove the  receipt  of  notice  by  them. 

Held,  that,  upon  the  whole  ca.«o,  Ihero 
was  not  sufficient  proof  of  service  i.f  liO- 
tioe  of  protest  within  the  time  required  by 
law  to  charge  the  indorsers.  (Ingraua  v, 
F.  J.,  dissented) 

The  evideoce,  that  tlie  clerk  bad  no 
recollection  of  the  service,  independent  of 
the  memorandum,  and  that  the  memoran- 
dum was  in  his  handwriting,  and  made  in 
the  usual  course  of  business,  and  wiihin^ 
the  time  stated  by  him,  was  sufficient  to 
entitle  the  plaintilT  to  raad  the  memonn- 
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I  In  proof  of  anj  ftct  which  it  would 
e  to  establish;  but,  giving  it  the  full- 
eat  effect,  it  failed  to  show  when  the  noti- 
oefl  were  served. 

The  teetimony  of  the  clerk  as  to  the 
time  of  service  was  nothing  more  than 
the  conclusion  drawn  by  him  from  the 
memorandum,  his  custom  in  serving  noti- 
ces, Ac,  and  was  not  proof  that  the  ser- 
vice was  made  within  the  time  required 
by  law.     Taijlor  v.  Stringer,  37  T 


PUBLIC  OFFICERS. 
8ee  New  York  Citt,  1 


RAILROADS. 

1.  The  only  limitation  upon  the  legis- 
latiye  power  and  control  of  the  corpora< 
tion  of  New  York  city  over  the  streets 
within  its  limits  is,  that  they  shall  be  ap 
propriated  to  no  use  or  purpose  which  is 
not  alike  ftee  and  common  to  all  travellers. 
Tills  power  cannot  be  surrendered,  either 
in  whole  or  in  part,  into  the  hands  of  any 
ficrson  or  persons,  without  previous  legis- 
lative sanction.  K.  Y.  Harlem  li.  R  Co. 
V.  2%c  Mayor,  dfcc,  o/N.  K,  662 

2.  Jl  seems  that  converting  the  streets 
to  railroad  purposes,  and  permitting  rail 
tracks  to  be  laid  upon  them,  and  used  by 
an  association  or  individuals  for  carrying 
merchandise  or  passengers  for  hire,  is  de- 
V9ting  tliem  to  an  exclusive  use,  and  can- 
not be  permitted  without  the  express 
authority  of  tlie  legisUture.  Ibid. 

3.  Although  the  power  to  gp*ant  this 
permission  must  be  derived  fh>m  the 
legisUiture,  yet  the  corporation,  by  exer- 
cising it,  is  not  deprived  of  its  control 
over  the  streets  in  all  other  respects;  and 
it  may,  in  the  gn'ant,  impose  such  condi- 
tions respectinic  tiie  manner  in  which  the 
nul  tracks  shall  be  used,  and  upon  whicli 
the  future  use  tliereof  shall  depend,  as  it 
may  think  proper.  JHd. 


REGSIFT. 

See  Abrebt,  1. 
Brokbraoe,  1. 

COMPROMISB,  1,  2. 


RECEIVER. 


See  AssiONMEXT,  4. 

Supplementary  Prockediko8|  6,  • 


RECOUPMENT. 

See  COUKTBR-CULDf . 

Sbt-of?. 


REFERENCE. 

1.  An  order  to  refer  a  cause,  brouglit 
upon  an  account  for  goods  sold  and  d»> 
livered,  is  not  an  appealable  ordor.  Ubt' 
deUy.Jiooi,  4lli|}  H^ 

2.  "When  a  party  has  proceeded,  under 
an  order  of  reference,  with  the  trial  ufibe 
cause  before  the  referee,  he  cannot  after- 
wards appeal  from  the  order.  Ibid, 

3.  An  order  of  reference  is  nojt  nppeal- 
able  when  made  in  a  case  whici)  the 
court  is  authorized  to  refer,  and  when  it 
rests  in  the  discretion  of  tlie  court  tn 
grant  or  withhold  the  reference.  Kennedy 
v.  iShilion,  546 

4.  In  an  action  to  dissolve  a  partner- 
ship, and  procure  an  accounting  between 
tl»e  partners,  an  averment  in  the  answer, 
that  on  a  specified  day  tite  accounts  wera 
settled  and  adjusted  between  the  pnrtnen^ 
and  they  had  not  ttiken  any  new  contracts 
since,  does  not.ralso  an  issue  which  makts 
it  improper  to  send  the  cause  to  a  referee 
Conceding  the  allegation  to  be  irue,  as  the 
partnership  did  not  then  terminnte,  th(r 
plaintiff  is  entitled  to  an  accounting  from 
the  time  specified.    '  Ibid* 

See  EzcEFTiONfl)  4. 


See  CouMOv  Cabbzbb. 
KflOuasKoa,  6. 

VouL 


RELEASE. 


1.  The  acceptance  by  a  creditor,  from 
his  debtor,  of  a  sum  less  than  the  entira 
debt  in  full  payment  and  discharge^  and 
the  giving  of  a  receipt  therefor,  expressed 
to  be  in  full,  does  not  operate  to  diflohaige 

41 
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the  debtor.  He  can  be  disdmrged  only 
by  a  release  uudar  seal  Williams  v.  Car- 
ringtojif  515 

2.  But  a  mutual  aprreemeni  by  various 
crctlitora  with  oach  other  to  recoivc  from 
a  debtor  a  sum  less  than  tlieir  respective 
ehiim>(,  o:*  such  aii  airrccmeut  by  a  single 
croUiior  with  his  debtor,  upon  tlie  falLh  of 
which  other  crcilitora  arc  induced  to  make 
a  Himilar  couipi-omlsc.  is  binding.  The 
beiiclit,  vvliich  each  crcditor  gains  by  the 
enjragonicnt  of  tlic  others  to  forbear,  and 
the  consequent  securing  of  a  fund  for  the 
mutuiil  bencllt  of  all,  is  a  sufficient  con- 
ttderatiou  to  su.staiu  such  an  agreement. 

Ibid. 

3.  It  se^ns  that  where  the  debts  lie  in 
limplo  contract  the  composition  agree- 
ment may  bo  by  parol.  Ibid, 

See  CoMPROuiSB,  1,  2. 


RENT. 

See  Lakdlobd  and  Tekavt. 
Lease. 

Ukder-Tenakt. 
Use  and  Occupation. 


REPLEVIN. 

See  CHATTEL& 

Sale  and  Dbliyert  of  Cilat- 

TKLS. 


RES-ADJUDIOATA. 

See  Appeal,  20. 
Infant,  1. 
NoxsuiT,  1. 

SUMHAEY  PBOCEEDUiOa,  3. 


RESCISSION. 

1.  McC.  sold  and  delivered  a  horse  to 
R.,  warranting  him  to  bo  sound.  The 
horse  was  delivered  Saturday,  and  was  to 
be  paid  for  the  Monday  following.  On 
that  day  IX.  refused  to  complete  the  pur- 
chase and  pay  the  money,  alleging,  as  the 
reason,  tliat  lite  horse  was  lame,  and  McC. 
refusing  to  tMke  hiui  back,  R.  sent  him  to 
a  livery  stable,  from  wliich,  after  two  or 
tliree  weeks,  MuC.  took  him.    The  horso 


was   lamed  while    in   R.'s 
/few— 

I.  That  McC,  by  taking  back  the  horae^ 
rescinded  U)e  contract,  and  could  not  re- 
cover damages  for  R-'s  breach  tliereof. 

jr.  That  he  was  entitled,  hov/ever,  to 
recover,  as  damages,  from  R.  the  ex- 
penses to  whicii  he  had  been  put  in 
curing  the  horso  of  his  lameness,  and  the 
kcop  of  the  horse  at  the  livery  stable. 

111.  But,  there  being  no  proof  as  to  these 
expenses,  the  complaint  was  properly  dis- 
missed.    Coon  V.  Beed,  611 


REWARD. 
Seo  Evidence^  11. 


SALE  AND  DELIVERY.  OP  CHAT- 

TELS. 

1.  In  an  action  for  goods  sold  and  de 
livored,  it  appeared  that  tlie  goods  wert 
delivered  to  one  B.  K.,  upon  the  agree- 
ment that  ho  should  sell  them  as  the  ac- 
credited agent  of  the  plain tiflT,  and  to 
return  to  him  tho  goods  unsold.  Tlie 
goods,  however,  wore  chai^ged  by  the  plain- 
tiff, in  his  books,  to  the  defendant,  S.  K. 
Tho  plaintiff  testified  that  they  were  sold 
exclusively  upon  his  credit  The  bill  was 
made  out  in  his  name,  and  was  presented 
to  and  admitted  by  him,  and  ho  agreed  • 
to  return  tho  unsold  goods  within  a  speci- 
fied time,  which  agreement  was  not  ful- 
filled. 

ffeid^  sufficient  to  sustain  a  recovery 
again.st  him  as  principal  debtor.  Gr^n 
V.  KeiUi,  58 

2.  In  an  action  by  several  plaintiflfs,  aa 
partners,  for  goods  sold  and  dehvered,  tho 
defendant  cannot  avail  himself,  on  tho 
appeal,  of  the  objection,  that  they  omit- 
ted to  prwve  Uieir  partnership,  if  he  al- 
lowed tho  omission  to  pass  witliout  objec- 
tion on  the  trial    \Vhitlock  v.  Bueno^     72 

3.  In  an  action  for  goods  sold  and  de- 
livered, the  evidence  showed  that  the  de- 
fendant admitted  tho  correctness  of  the 
bill  and  promised  to  pay  it,  but  objected 
to  tho  intei-cst,  and  said  ho  bought  the 
goods  on  credit,  without  specifying  Uie 
length  of  crodit:   Hddf  there  being  ovi- 
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dance  tbst  be  bad  made  payments  on 
aoooant  before  suit  brouglit,  that  tlie 
judgmeDt  of  the  justice,  in  favor  of  the 
.  plaintiff  for  the  amount  and  interest,  was 
correct.  .  Ibid. 

4.  Jt  seems,  where  a  chattel  is  delivered 
upon  a  bargain  for  the  purchase  thereof, 
and  to  pay  a  ^stipulated  price  therefor  at 
a  future  day*  and  such  delivery  is  upon 
the  express  contract  that,  until  the  price 
is  paid,  the  owner  parts  with,  and  tlie  per- 
son receiving  the  chattel  acquires,  no  title, 
the  hitter  takes  no  interest  before  paymenp, 
whicli  can  be  sold  on  execution  against 
him;  and,  on  default  in  payment^  the  vend- 
or may  recover  the  property  or  maintain 
an  action  for  its  value,  even  from  a  bona 
fide  purchaser  at  a  sheriff's  sale,  on  an 
execution  against  tiie  party  to  whom  the 
diattel  was  thus  deUvered.  Piaer  v. 
Sieamsy  86 

5.  In  an  action  to  recover  the  prioe  of 
goods  sold  and  delivered,  the  defendant 
may^how  that  the  goods  sold  were,  by 
the  contract^  to  be  delivered  in  good  ship- 
ping order,  and,  upon  a  breach  of  that 
oontract  on  the  part  of  the  plaintiff,  may 
recoup  damages  ther^or.  JSiewartY.  Bock, 

122 

6l  In  the  case  of  a  contract  for  the  sale 
and  delivery  of  goods,  it  is  never  to  be 
pi^umed,  in  the  absence  of  an  express 
agreement,  that  payment  is  to  be  made 
until  the  delivery  of  ilie  goods  purchased. 

G.  agreed  to  sell  R.  a  lot  of  sonp  and 
candles,  agreeing  to  take  as  part  payment, 
in  exchange,  a  lot  of  damaged  candles. 
R.  pointed  out  the  damaged  candles  to 
C.'s  clerk,  and  told  him  to  send  the  soap 
and  take  the  candles  away;  but  before 
tlie  soap  bad  been  all  delivered,  or  the 
candles  had  been  taken  by  C,  B.  failed 
and  made  an  assignment 

Meid,  that  the  title  to  the  candles  did 
not  pass  10  C,  but  remained  in  B.  until 
tlie  delivery  of  the  soap  was  completed, 
and  that,  in  an  action  by  C.  to  recover  the 
▼alue  of  the  damaged  candles  from  P.,  who 
^pordiased  them  from  Il.'8  assigpee,  the 
^compUiirit  was  properly  dismissed.  Clia- 
pin  V.  Pvtt&r,  366 

*l.  Per  Dalt,  J.,  cto^entoi^.— Wliere  a 
part  payment  of  the  purchase  money  is 
jrelied  upon,  to  take  a  parol  contract  fur 
the  sale  of  goods  .out  of  tho  statute  of 
frauds,  the  payment  must  be  made  at  the 
iuno  when  ilie  contract  was  entered  into; 


but  a  deliTcry  and  aeceptanoe  of  a  part  ti 
the  goods  takes  the  case  out  of  the  stat* 
ute,  aithougii  it  takes  place  after  the  par- 
ties have  agreed  to  the  conditions  of  th« 
sale. 

What  evidence  of  a  delivery  is  suffideni 
to  take  a  case  out  of  the  statute  of  fiauda^ 
considered. 

It  is  a  general  rule,  in  the  case  of  a  sale 
of  personal  property,  that  if  the  prop^tf 
remam  in  the  possession  of  tho  vendor, 
and  anything  remain  to  be  done,  such  m 
weighing;  measuring,  and  the  Uke,  tho 
title  to  the  goods  does  not  pasi. 
But  it  is  otherwise  if  it  was  the  inten- 
tion of  the  parties  that  it  should  pasa 
Where,  in  such  case,  there  is  any  ques- 
tion as  to  the  intention,  it  should  be  left 
to  the  jury.  Jbid,  ' 

See  Admissiokb,  3,  i. 
assiqxmbxt,  4. 
Ohattbls,  1. 

Statute  op  Yvjjjm^  2. 
Tender,  3. 
Wabbakty,  1. 


SATISFijOriON. 
See  JuDGMBin'. 
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SEA1£AN»S  WAGEa 

1.  The  rule  by  which  seamen  lose  their  \^ 
wages  by  the  loss  of  the  vessel  is  one  of ' 
public  policy,  founded  upon  the  assump^  ' 
tion  that  such  a  rule  is  essential  to  stimu-  ' 
late  them  to  use  every  exertion  for  the  - 
safety  of  the  siiip,  but  it  applies  only  ia 
cases  wher^  there  is  a  total  loss  of  vessel  ' 
and  cargo.     Wwrih  v.  Mtmfbrdf  1  . 

2.  Where  there  is  no4;  a  total  loss,  the  ' 
seaman's  contract  conlioues  in  force  nu  ' 
long  as  anything  is  essential  to  bo  done  ' 
in  the  rescue  and  preservation  of  what- 
ever can  be  saved  of  tho  vessel  or  csiiigo,  ; 
and,  up  to  tho  time  that  the  seamen  act 
engaged  in  the  discharge  of  that  duty|  ■ 
tliey  are  entitled  to  wagos,  if  they  have^ 
faithfully  performed  their  duty.     When, 
however,  by  capture  or  perils  of  tlie  sea,  ' 
the  vessel  and  oirgo  are  totally  lost,  their 
eontract  is  at  an  end,  and  the  rule  of 
public  policy  appliea  IbiA 

3.  Tho  right  to  wages  does  not  g;roi|  « 


$H 


XNDSZ. 


•nt  o(  or  depend  upon  the  earning  of 
freight  It  has  its  fouDdation  in  the  sea- 
maii*a  contract  and  the  faithful  perform- 
*Doe  of  i(  on  his  part,  and  the  maxim,  that 
^fi-eighi  ia  the  mother  of  wcigea"  in  the 
jview  tbai  they  depend  vi\)on  the  earning  of 
Greight)  is  erroneous.  Fer  Daly,  J.  Ibid, 
I 
4.  The  origin  of  this  maxim,  and  the 
Erroneous  views  to  which  it  has  given 
ffise,  together  with  the  liistorj,  the  rea- 
aons  for  and  nature  of  the  maritime  poU- 
l(f  bj  which  the  interest  of  the  seamen  is 
connected  with  the  safety  of  the  ship, 
commented  upon  and  discussed.  Per 
Daly,  J.  .  Ibid. 

6  A  seaman,  as  long  as  his  contract 
continues  in  force,  cannot  act  in  the  ca- 
pacity of  a  salvor,  or  become  entitled  to 
compensation  as  sucii,  but  is  bound  by 
bis  contract 'to  exert  himself  to  the  ut- 
most to  save  and  preserve  whatever  can 
be  re&sC^  *ifom  the  wreck.  iV  Daly,  J. 
W^.  Ibid, 

6.  In  addition  to  the  personnl  liability 
flf  the  roaster  and  owner  under  the  con- 
track,  the  seaman  has,  by  way  of  security, 
%  lien  iiix>n  the  verael  as  long  as  a  frag- 
ment of  it  remains,  and  upon  the  froigiit, 
'if  any  is  earned  before  or  atler  the  break- 
ing up  of  the  voyage.  iV  Daly,  J.  Jbid. 

7.  The  seamen's  riglit  to  wagea  docs 
not  deijcnd  upon  whether  stifficient  is 
saved  from  the  wreck  to  {>ay  theni,  or 
upon  whether  freight  enough  has  been 
*camed  or  may  be  earned  for  that  pur- 
pose. The  seamen's  lien  upon  tlie  vessel 
end  freight  is  a  security  coilaterai  to  the 
principal  contract,  which  is  not  created 
by  the  act  of  shipwreck,  but  which  ex 
isted  from  the  beginning,  and  which  isi 
bever  wholly  extiuguishcd  as  long  as  a 
firagment  of  the  vessel  romains,  or  there 
J8  a  probability  of  fVeigiU  being  earned 
upon  any  part  of  the  caigo  saved.  Per 
Daly,  J.  Ibid, 

8.  A  vessel  bound  from  Callao  to  Bal- 
timore, after  liaving  encountered  severe 
gales,  was  brought,  by  great  exertion  on 
Ibe  part  of  the  seamen,  into  tlie  harbor  of 
PcrDarabooo,  by  which  the  oaigo  was  se- 
cured in  safety,  thougii  the  vessel  had  to 
be  abandoned  as  a  wreck. 

Heldf  that  the  seamen  were  entitled  to 
their  wages  up  to  the  time  when  tlieir 
labor  oeiued  in  the  landing,  securing,  and 
preserrattoa  of  the  caigo.  Ibid 


0.  The  cargo  having  been  riitpped  by 
another  vessel  to  Baltimore,  by  which  the 
owners  of  the  abandoned  vessel  became 
Entitled  to  freight— A^  that  freight  had 
been  earned,  if  the  earning  of  it  wns 
essential  to  entitle  the  seamen  to  their 
wages,  though  the  cost  of  transporting 
the  cargo  from  Peraambuco  to  the  T>ort  <J 
delivery  amounted  to  a  greyer  sum  than 
the  owners  of  the  wrecked  vessel  were  to 
roceive  if  the  original  voyage  had  been 
completed.  Ibid, 

10.  A  receipt  by  the  seaman  of  hia 
share  of  the  proceeds  from  the  sale  of  the 
vessel  is  not  conclusive  upon  his  claim  for 
the  balance  of  his  wages^  especially  where 
it  is  signed  under  a  threat  from  the  consul 
that  he  should  get  nothing  unless  he  signed 
it.  Even  if  the  receipt  had  becu  iu  full, 
it  would  not,  under  such  circumstances, 
be  conclusive  against  the  so;uuan.    *  Ibid. 

1 1.  An  entry  in  the  log-book  ia,  by  the 
act  of  1790,  evidence  of  desertion,  and,  if 
there  is  no  other,  it  is  conclusive ;  but  to 
make  it  so  the  statute  must  be  strictly 
complied  with,  and  it  must  appear  to  have 
been  entered  on  the  day  wlieti  the  sea- 
man left*  and  from  the  entry  that  he  left 
without  leave.  Ibid. 

12.  Parol  evidence  is  admissible  to  con- 
tradict the  entry,  and  where  tlie  entry 
was  shown  to  have  been  interpolated 
niter  the  alleged  day  of  desertion,  and  there 
was  evidence  that  tlie  seamen  did  not 
leave  the  vessel,  a  finding  of  tlie  fact  con- 
trary to  the  log-book  was  sustained  Ibtd 

13.  An  entry  in  the  log-book  is  net 
evidenco  jTer  50,  unless  where  the  statute 
makes  it  so.  It  cannot,  therefore,  be  re- 
ceived to  show  a  general  maritime  deser- 
tion. Ibid. 

14.  A  general  maritime  desertion  may 
be  shown  against  the  claim  for  wages, 
though  no  entry  of  the  fact  has  been 
made  in  the  log-book.  It  is  otherwise^ 
however,  when  the  owner  relies  upon  a 
forfeiture,  uaader  the  act  of  1790,  of  a  day's, 
wages  for  every  hour  that  the  seamen  are 
absent  without  leav&  Ibid 

See  Jusncxs'  Covbt  PBAcnoa,  1&. 


SEBVlCfla 
SecAonov,  ^ 
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Bhokbugi^  1,  2. 
Common  Gajuubr,  13. 
Ck>XTRAOT,  1,  2,  3. 
Costs,  3. 

PRINCtPAL  AND  AGBNT,  2. 

Skamam'b  WAOEa 


8ETTLEMENT. 
Bee  OoMPBOMiBB 


SET-OPP. 

1.  In  an  action  by  G.  against  R  A  F., 
brought  after  their  assignment  for  the 
benefit  of  creditora,  cyidenoe  of  their 
claim  against  G.  was  offered  as  a  set-ofl; 
and  excluded  upon  the  ground,  that  it 
bad  been  assigneil 

Held,  that  it  was  properly  excluded ; 
and  the  fact  ihat  it  had  not  been  set  off 
in  sach  action  was  no  bar  to  another  ac- 
tion on  such  claim  by  the  assignee.  Iva 
T.  Cfoddard,  434 

8eeBAKK8»  ?. 
EzBConov,  3. 

SHERIFF. 

See  ExEConoN. 

Marbied  Woman,  2. 

SHIPS  AND  VESSELa 

1.  The  statute  (2  R.  S.,  p.  92,  §  1),  regu- 
lating tlie  course  of  steamboats  which 
"  meet  each  otlier  "  on  any  waters  within 
the  jurisdiction  of  this  state,  does  not  np- 
ply  to  steamboats  whose  course  is  at  right 
angles  to  each  other.  In  sach  a  case, 
when  a  collision  occurs,  the  question  of 
liability  therefor  depends  upon  the  ques- 
tion of  negligence,  and  is  to  be  determin- 
ed by  the  general  considerations  which 
govern  such  questions,  not  by  the  statute 
regulation.    HtaU  v.  Soboken  Is.  dt  J.  Co,, 

161 

See  Common  Carbiss,  14, 16. 
Freight. 
Iksurancb,  1. 
Seaman's  Waoe& 


STATUTE& 
L  It  18  an  invariable  rule  of  constrain 


tion,  in  respect  to  the  repealiiigof  statat^i 
by  implication,  that  the  earliest  act  r^ 
mains  in  force,  uoleas  manifestly  inoonrist- 
ent  with  and  repugnant  to  a  subsequent 
act  upon  the  subject,  or  unless  in  the  l&at 
act  express  notice  is  taken  of  the  form^ 
one,  plainly  indicating  an  intention  to  ab- 
rogate it.     The  People  v.  DenUng,        ^H 

2,  A* repeal  of  a  statute  by  implication 
is  not  favored ;  on  the  contrary,  courts  ari 
bound  to  uphold  the  prior  law,  if  the  two 
acts  may  well  subsi&t  together.  Ibid. 

3.  The  provisions  of  the  Revised  Stair 
utes  (2  R.  S.,  p.  449,  g  142,  4th  ed.),  ren- 
dering  a  constable  liable  in  all  cases  in  th« 
amount  of  the  execution,  for  a  neglect  to 
return  the  process  within  the  required 
time,  do  not  apply  to  constables  in  th« 
city  of  New  Yorlt    -CarperUer-y.  DoodjL 

46ft 

See  CONOTABLB,  6.        "It^ 

New  York  Cmr,  1,  sT^ 


STATUTE  OF  FRAUDS. 

1.  S.  went  with  D.  to  the  store  of  C. 
requested  him  to  sell  goods  to  D.,  and 
said  ho  would  see  that  C.  was  paid  foir 
them.  He  at  the  same  time  requested  G^ 
privately,  not  to  inform  D.  that  he  wag 
security,  but  to  try  first  and  get  the  money 
from  D.,  and,  if  D.  failed  to  pay,  he,  S.« 
would.  In  an  action  by  G.  against  S.  for 
goods  sold,  which  were  delivered  and 
charged  to  D.,  who  failed  to  pay  for  theiA 
— ifeW, 

L  That  tite  undertaking  of  S.  was  col- 
lateral, and,  not  being  in  writing,  was  void 
under  the  statute  of  frauds. 

II.  That  the  onginol  undertaking  being 
void,  the  testimony  of  C,  that  he  sold  th» 
goods  upon  the  credit  of  S.,  was  irrele* 
vant,  and  was  improperly  admitted  on  the 
trial. 

IIL  Tliat  a  subsequent  promise  by  £(, 
to  pay  for  the  goods,  would  not  render 
him  liable  therefor.     AUen  v.  Scarfs   20f 

2.  The  rule  which  controls  in  such 
cases  is,  that  if  the  credit  is  not  given 
wholly  to  tho  person  who  undertakes  to 
be  vesponsible  for  goods  delivered  to  an- 
other, his  undertaking  is  collateral,  and 
must  be  hi  writing.  Ibid, 

3.  And  where  the  original  undertaking 
is  collatQRi],  and  void  under  the  statute,  % 
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Manot  be  made  vaUd  by  the  vef idor*s  sbow< 
log  that  he  intended  to  give  the  credit  to 
the  person  sought  to  be  charged  with  the 
4ebt^  nor  by  such  person^s  subsequeot 
parol  promise  to  pay.  Ibid. 

4.  An  agrsement  to  pay  the  plaint! if  a 
specified  sum  if  he  would  hire  certain 
premises  for  a  year,  to  commence  on  a  fu- 

.  lure  day,  at  a  certain  rent,  and  to  be  oc- 
cupied for  a  specified  pnqio^,  is  not  an 
agreement  which  cannot  S>o  completed 
Within  one  year,  and  which  must  be  re- 1 
duced  to  writing,  under  tiie  statute  of 
frauds,  to  make  it  obligatory. 
'  8uch  an  agreement  is  completed  on  the 
part  of  plaintiff  when  he  hi\a  liired  the 
premises  and  assumed  tlic  responsibility 

.  of  paying  the  rent,  pursuant  to  the  request 
«f  the  defendant     (Jilsey  v.  WiUl,      305 

fiee  Sale  ajtd  Delivery  of  Chat- 
tels, 1,  6,  7. 

STATUTE  OF  LIMITATIONS. 

fiee  IiDI]TA.TION  OF  AOTIONS. 


ing  it,  is  not  deprived  of  it8  control  ovef 
the  Ktreets  in  all  other  respects;  and  it 
may,  in  the  grant,  impose  such  conditions 
respecting  the  manner  in  which  the  rail 
traclis  shall  bo  used,  and  upon  which  the 
future  use  thereof  shall  depend,  as  it  may 
think  proper.  Ibid. 


SUBMISSION. 


See  Aebitrahok. 


STEAMBOATS 
See  Ships  and  Ye88bl& 


STREETa 

I  1.  The  only  limitation  upon  thelegish^ 
4ive  power  and  control  of  the  corporation 
of  New  York  city  over  the  streets  within 
its  limits  is,  that  they  shall  be  appropriat- 
.l&d  to  no  use  or  purpose  which  is  not  alike 
firee  and  common  to  all  travellers.  Tliis 
power  cannot  be  surrendered  either  in 
whole  or  in  part,  into  the  bands  of  any 
person  or  persons,  without  previous  legis* 
lative  sanctioa  K  Y.  d:  Harlem  &  R  Co. 
T.  The  Mayor,  <fcc.,  ofK.  Y.,  662 

S.  It  seems  that  converting  the  streets 
rto  railroad  purposes,  and  penuiiting  rail 
tracks  to  be  kid  upon  them,  and  used  by 
, ftn  association  or  individuals  for  carrying 
.nerohandiae  or. passengers  for  hire,  is  de- 
.  voting  them  to  an  exclusive  use,  aqd  can- 
not be  permitted  without  the  express 
sothorit^  of  the  legislature.  .    Ibid. 

3.  Although  tiie  power  to  grant  this 
permission  must  bo  derived  ftom  the  leg- 
ialatore,  yet  the  oocporation,  by  exercis- 


SDMMAUY  PROCEEDINGS  TO  RE- 
COVER POSSESSION  OP  DEMISED 
PREMISES. 

1.  In  summaiy  proceedings  to  recover 
possession  of  demised  premises,  the  evi- 
dence showed  that  defendants  entered  up- 
on the  premises  immediately  before  the 
expiration  of  the  term  of  plaintiff's  ten- 
ant; but  the  tena«»t  testified  positivel/ 
that  she  never  gave  defendants  permission 
to  come  in,  nor  bold  nor  assigned  her  lease 
to  them ;  that  they  cdme  in  as  she  waa 
moving  out,  claiming  that  Ul9  premises 
were  theirs. 

Ilcldf  that,  upon  the  evidence,  the  entry 
was  under  a  claim  of  title  hostile  to  plain- 
tiff, and  not  under  his  demise;  and  that 
there  was,  therefore,  no  relation  of  land- 
lord and  tenant  between  the  plaintiff  and 
defendants  which  could  support  summary 
proceedings  (Brady,  J.,  dissented).  Car- 
lisk  V.  McCaU,  399 

2.  A  justice  of  the  district  oourt  has 
jurisdictiou  of  summary  proceedings  to  ob- 
tain possession  of  demised  premises  with- 
in the  city  and  county  of  New  York,  al- 
though neither  of  the  parties  reside,  and 
the  premises  arc  not  situated  within  the 
district  for  which  such  justice  is  elected. 
Per  Brady,  J.  Ibid. 

On  the  trial  of  an  issuo  joined  in 
summary  proceedings  to  recover  posses- 
sion of  demised  premises,  the  evidence 
was  closed  upon  both  sides,  and  tlie  causo 
submitted,  with  the  single  reservation  of 
leave  to  put  in  written  points,  and,  after 
adjournment,  the  counsel  for  the  landlord 
applied  to  the  justice  to  discontinue  the 
proceeding.  No  deci^ion  iu  tlie  cause  was 
ever  rendered  by  the  justice. 

Jltld,  tliat  this  proceeding  was  no  bar 
to  a  subsequent  one,  although  between  the 
same  parties  and  iuvolvkig  the  same  ques- 
lious.  Ibid. 
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SUNDAY. 

The  parties  to  a  controversy  submitted 

rbitration,  their  witnesses,  and  the  ar- 

tora  chosen,  were  all  of  the  Jewish 

lasion.    The  meeting  of  the  arbitra- 

for  the  trial  of  the  cause  was  hold  on 

'\v,  and  the  airard  was  on  that  day 

lip  and  sigucd ;  but  it  was  dated 

xt  day,  and  was  not  until  then  dc- 

jd   to   the   parties.    Hdd^   that  the 

»rd  was  valid.    Isaacs  v.  The  Btili  Ila- 

?dash  Soc'v,  4C9 


SUPPLEMENTARY    PROCEEDINGS. 

1.  In  supplementary* proceedings,  the 
judge  at  chambers,  before  whom  the  or- 
der is  returned,  may  vacate  it  on  motion 
of  the  summoned  party,  if  tlie  affidavit  on 
which  it  is  founded  is  iusuffident,  or  if  lor 
any  reason  it  appears  to  have  been  im- 
providently  granted.  Courtois  v.  Harris 
ton,  109 

2*  It  is  too  late,  after  judgment  against 
a  defendant  as  treasurer  of  a  joint  stock 
associaUon,  and  in  supplementaiy  proceed- 
ings to  enforce  the  payment  of  the  judg- 
ment, to  raise  the  objection  that  they  are 
not  such  an  association  witliin  the  mean- 
ing of  the  statute.  Jind. 

3.  Nor  can  this  court,  in  such  proceed- 
ings, founded  upon  a  judgment  of  the 
Marine  Court,  go  behind  the  record,  and 
take  into  consideration  affidavits,  or  the 
judge's  certificate,  that  he  ordered  judg- 
ment against  the  defendant  individually, 
and  that  it  was  entered  against  him  as 
an  officer  of  such  association  by  mistake. 
If  such  an  error  has  been  committed,  ap- 
plication for  relief  must  be  made  to  the 
court  in  which  the  judgment  was  render- 
ed. Jbid. 

4.  Proceedings  supplementary  to  exe- 
cution, under  §  294  of  the  Code,  may 
be  taken,  to  compel  the  treasurer  of  a 
joint  stuck  a.ssociution  to  submit  to  an 
examination,  upou  the  allegation  that  he 
is  indebted  to  it,  tliough  the  judgment  is 
entered  against  him  aftj  treasurer  of  sucli 
association,  and  the  action  was  commenced 
by  the  service  of  summons  upon  him 
under  the  act  of  1849.  Ibid. 

6.  A  judge  should  not,  on  supplement- 
ary proceedings,  by  a  summary  order, 
require  trustees,  who  hold  a  truss  fund  of 


the  debtor,  to  apply  future  income  i 
ing  therefrom  to  Uie  payment  of  the  judg* 
ment. 

"When  in  such  proceedings  the  exisW 
encc  of  a  trust  fund  is  disclosed,  the  judge 
should  appomt  a  receiver  to  bring  an  ac- 
tion ogsunst  the  debtor  and  the  trustee^ 
to  compel  the  application  of  any  accruing 
income  to  the  payment  of  the  judgment^' 
and  should  enjoin  the  trustee  fVoro  paying 
over  any  of  the  moneys  arising  from  the 
fund  to  the  cestui  que  irust,  for  a  time  suf- 
ficient to  enable  the  receiver  to  bring  such 
an  action. 

The  necefsJty  of  a  suit  for  such  j.urpose 
has  not  been  dispensed  with  by  the  Code, 
By  it,  all  the  rights  of  the  parties  can  \m 
protected,  the  amount  necessary  for  th© 
support  of  the  cestui  que  trust  can  be  ascer- 
tained, and,  by  an  injunction  issued  'pend- 
ing the  suit,  the  rights  of  the  judgment 
creditor  can  be  preserved  until  a  final 
adjudication  can  be  had.  Sir^rt  v.  /!»• 
ter,  ^^     60S 

It  seems  that  the  provisions  of  the  Code, 
for  proceedings  supplementary  to  execu- 
tion, are  limited  to  rcacliing  property  of 
the  debtor,  whether  in  Ins  possession,  or 
in  tlie  possession  of  others  for  him,  and 
whicli  is  conceded  to  be  his ;  also  money 
due  to  the  debtor  when  the  order  is  ob* 
taincd  and  served. 

But  when  property  or  money  appears 
to  belong  to  him,  but  is  in  the  hands  of 
others  who  make  claim  thereto,  it  should 
be  reached  through  a  receiver.  Ibid, 


SURETY. 

X.  It  seems,  that  a  surrender  by  the 
tenant  and  an  acceptance  by  the  landlord, 
of  the  leased  premises,  will  operate  as  a 
release  to  the  surety,  in  respect  to  all  sub* 
sequcntly  accruing  rent  Brady  v.  Peiper^ 

61 

2.  An  agreement  on  the  part  of  a  cred- 
itor to  accept,  from  the  principal  debtor, 
a  sura  less  than  the  stipulated  amount 
without  any  other  change  in  the  agre^* 
ment  between  them,  will  not  discharge  m 
surety  for  the  debt    EUis  v.  McCcrmkikt 

319 

3.  The  surety  of  a  constable  upon  hig 
oDicial  bond  is  liable  in  damages  for  tha 
constable's  neglect  to  return  an  executioD 
within  the  time  required  by  statute. 

The  condition  of  such  bond;  that  tht 
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OODStable  "shall  in  oil  thing8  well  and 
tdthfuUy  perform  and  execute  the  duties 
of  the  office  of  constable,  wiihout  fraud, 
deceit,  or  oppreasion,"  requires  two  things 
•^Fint,  Tliat  he  shall  perform  the  duties 
of  his  office — Seoond,  Tiiat  he  shall  do  so 
without  fraud,  deceit,  or  oppression.  The 
former  is  for  the  beneOt  of  the  oreditor, 
the  latter  for  the  protection  of  the  debtor. 
And  in  an  action  by  tlie  former  upon  the 
bond  for  the  official  neglect  of  the  con- 
■table,  e.  g.^  to  return  an  execution  with- 
in  the  requisite  time,  it  is  not  uocessary 
to  show  fraud,  deceit  or  oppression. 

In  such  an  action,  a  judgment  previous- 
\j  recovered  against  the  constable  for  the 
•ame  neglect  is  prima  facie  evidence  of 
the  amount  for  which  the  surety  is  liable. 
Carpenler  v.  Doody^  465 

4.  S.  leased  certain  premises  to  N.,  by 
whom  the  lease  was  assigned  to  Sch.  He 
assigned  ^  lease,  iu  turn,  to  W.,  taking 

and  frofu  R.  an  agreement  as  surety  for 
the  punctual  payment  thereof.  Hdd^  that 
ibo  flgreeroents  were  without  considera- 
tion and  void. 

Sch.  was  liable  for  rent  only  so  long  as 
he  remained  assignee  of  the  lease,  and 
was  relieved  of  that  liability  by  his  i 
■ignmeut  of  the  lease.  W.,  by  his  accept- 
ance of  the  assignment,  became  liable  to 
8w,  tiie  originnl  landlord ;  and  his  agree- 
ment to  pay  tiie  rent  to  Sch.,  his  immedi- 
ate assignor,  and  R.'s  agreement  as  his 
surety,  were  therefore  without  consider^i' 
tion,  and  neitlier  he  nor  the  surety  was 
liable  to  Sch.  or  his  assignee  thereon. 
Stoppani  v.  Bic?iard,  609 

See  ACTIOK,  8,  9,  10. 

Landlord  and  Tbnaht,  9. 
Lease,  I. 

PnoMissoBT  Notes,.  L 
Statdtb  of  Frauds,  1. 


SURRENDER. 

1.  It  seems  that  a  surrender  by  the 
tenant  and  an  acceptance  by  the  land- 
lord, of  the  leased  prerniaes,  will  operate 
aa  a  release  to  the  surety,  in  respect  to  all 
Bubacquoutly  accruing  rent.    Brady  v. 


per, 


61 


erty  on  the  premises  after  tbe  day  named 
— Held^  that  giving  such  permission  wag 
evidence  from  whicli  an  acceptance  of  m 
surrender  of  the  premises  might  be  pre- 
sumed; and  that  no  rent  could  aocrae 
thereafter.    Stanley  v.  Boehler,  354 

See  Lease,  1. 


TENANTS  IN  COMMON. 

1.  Where  one  of  two  tenants  4n  com- 
mon gave  permission  to  a  third  person  to 
occupy  a  part  of  the  premises,  and  tbe 
other  co-tenant  expelled  him,  hdd,  that 
the  latter  was  a  trespasser,  that  the  poe- 
seesion  was  joint,  and  that  neither  co-te- 
nant could  take  the  exclusive  possession. 
MoGarrtU  v.  Mmphy,  132 


2.  Where  a  landlord,  being  informed  of 
bis  tenani'H  intention  to  remove  from  the 
demised  premises  on  a  certain  day,  gave 
him  permission  to  leave  some  of  his  prop- 


TENDER. 

1.  A  vendor  under  contract  to  convey 
real  estate,  in  order  to  put  the  vendee  at 
fault,  and  maintain  an  action  against  him 
for  damages  for  breach  of  contract,  must 
show  a  tender  of  a  sufficient  deed,  and  a 
refbsal  to  accept ;  although  by  the  terms 
of  the  contract  the  vendor  was  to  convey 
when  the  tendee  was  ready  and  tendered 
a  compliance  with  the  contract  on  his 
part    Smiih  v.  SmOtaer,  287 

2.  A  tender,  at  a  time  and  place  desig- 
nated by  the  vendee,  is  sufficient 

But  the  tender  of  a  deed,  executed  and 
acknowledged,  is  not  sufficient  if  ac- 
knowledged in  another  state,  or  in  a 
county  other  than  that  in  which  the  prop- 
erty is  situated,  unless  accumpbnied  by 
sudi  a  certificate  of  the  authority  of  the 
commissioner  taking  the  acknowledgment 
as  will  entitle  the  deed  to  be  recorded. 
The  onus  of  procuring  such  oertiflcate  is 
on  the  vendor.  Ibid. 

3.  To  enable  tiie  vendee  of  a  chattel  to 
recover  damages  for  breach  of  the  con- 
tract to  deliver,  he  must  prove  payment 
or  tender  of  the  purchase  money,  or  other 
performance  of  the  contract,  upon  his  own 
part 

A  mere  declaration  of  a  vendor,  to  a 
third  person,  that  he  would  not  be  able 
to  deliver  at  the  time  agreed  oUf  ia  not 
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•fidenoe  of  a  bmch  cm  his  part;  but  it 
might  have  the  effect  of  relieving  the 
▼endee  from  liability  for  not  being  pre- 
pared to  receive  at  tiie  time  appointed. 
McDonald  v.  WiOiams,  366 

See  Ck>irTXUOT,  I,  2. 


TORT. 

See  Conversion. 

Mahbisd  Woman,  3. 

TRADE-MARK. 

1.  In  an  action  to  restrain  the  defend- 
«Dt8*  use  of  the  plaintiffs'  trade-mark  upon 
an  article  intrinsically  valuable,  it  is  no 
defence  that  the  trade-mark  in  question 
is  a  false  and  fraudulent  one,  used  by  the 
plaintiff  with  intent  to  deceive,  and  that 
tho  article  which  is  accompanied  by  it  is 
not  what  the  trnde-mark  indicates  it  to 
lie.    Stewart  y,  Smiihson,  119 

3.  In  such  an  action,  the  trade-marks 
containing  those  words,  respectively, — 
one  of  them,  "H.  A  M.'s  patent  thread, 
Banisley,"  and  the  other,  "a  &  W.'s 
celebrated  patent  thread,  Berwick" — 
hdd,  that  it  was  no  defence  that  the 
threads  were  not  patented,  and  were  not 
made  by  tho  persons  whose  names  thoy 
bore,  nor  by  their  assignees  or  successors, 
nor  at  the  places  designated  on  the  trade- 
marks, but  that  the  trade-marks  were 
false  and  fraudulent;  and  a  moiion  to 
amend  the  answer,  by  inserting  allega- 
tions to  that  effect,  was  properly  denied. 

Jbid. 

TRESPASa 

See  Countsr-Claim,  6. 

BVIOTION,  1,  2. 

BxBCunoN,  1. 
Tknants-ik-Gomhon,  1. 


TROVER. 
SeeGHATTELa 

Ck>NyjBB8I0N. 

Sale  and  Deuvert  or  Chat- 


TRUSTEES. 
See  AssiONHSNT,  1,  2. 

SUPPLBMXNTABT    PBOOEBOnra^ 
6.6. 

Trvsto,  1.  2  3. 


TlHDEK. 


TRUSTS. 

1.  A  devise  to  executors  in  trust,  to 
use  tho  devised  fund  in  the  education, 
support,  and  raamteuance  of  the  testator's 
three  children,  or  of  such  of  them  as  may 
survive,  or  of  the  issue  of  any  that  may 
die,  until  tho  two  youngest,  or  the  survi- 
vor, attain  the  ago  of  thirty  years,  is  valid. 
The  limitation  is,  in  fact,  for  two  livea 
only,  viz.,  those  of  the  two  youngest  chil- 
dren.    GUman  v.  RcddingUm^  492 

2.  The  power  to  accumulate  the  fund 
beyond  the  minoriiy  of  the  t^(/iitor's  two 
youngest  children,  conferrecUKV^uch  a 
devise,  is  void ;  but  it  docs  not  u^alidate 
the  bequest,  or  tlie  trust  estate  created 
thereby.  That  continues  in  the  trustees 
until  the  two  youngest  children,  or  tlie 
survivor  of  them,  aiiuin  the  age  of  thirty. 
So  far  as  the  right  to  hold  and  manage 
the  estate  is  concerned,  it  is  valid.     i6i^ 

3.  A  judge  should  not,  on  supplement- 
ary proceedings,  by  a  summary  order,  re- 
quire trustees,  who  hold  a  trust-fund  of 
tlie  debtor,  to  apply  futurtf*  income  accru- 
ing therefrom  to  the  payment  of  the  judg- 
ment. When  in  such  proceedings  tite 
existence  of  a  trust-fund  is  disclosed,  the 
judge  should  appoint  a  receiver  to  bring 
an  action  agaAnst  the  debtor  and  the  trus- 
tee, to  compel  the  application  of  any  ao- 
cruing  income  to  the  payment  of  the  judg- 
ment, and  should  enjoin  the  trustee  from 
paying  over  any  of  the  moneys  arising 
from  the  fun^  to  the  cestui  que  irast,  for  a 
time  sufficient  to  enable  tlie  receiver  to 
bring  such  an  action. 

The  necessity  of  a  suit  for  such  a  purpose 
has  not  been  dispensed  with  by  the  Code. 
By  it,  all  the  rights  of  the  parties  can  be 
protected,  the  amount  necessary  for  the 
support  of  tho  cestui  qus  trust  can  bo  as- 
certained, and,  by  an  injunction  issued 
pending  tho  suit,  the  rights  of  the  judg- 
ment-creditor can  be  preserved  until  a 
final  adjudication  can  be  had.  Stewart 
V.  Foster,  505 
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UNDBRTAKINO  ON  APPEAL. 
See  Action,  9,  10. 


UNDER-TENANT. 

1.  O.  W.  B.  hired  certain  premises,  of 
which  the  plaintiff's  assignor  was  owner 
and  landlord,  and  0.  R.  B.  became  surety 
for  the  rent.  0.  W.  B.  having  died,  6. 
R.  B.  took  possession  of  the  premises,  and 
•ub-lct  to  the  defendant.  The  plaintiff's 
assignor  having  assented  to  this  by  taking 
an  order  of  0.  R.  B.  ou  the  defendant  for 
bis  rent>  and  having  refused  to  substi- 
tute the  defendant  as  his  tenant  in  place 
of  0.  R.  B. — held,  that  he  could  not  re- 
cover for  rent  of  the  dcfoudant,  the  under- 
tenant, alihough  there  was  some  evidence 
of  an  QliyliB  promise  on  his  part  to  make 
a  partiffl  payment  in  settlement,  there 
being  no  evidence  of  0.  R.  B.'s  assent  to 
such  payment.     Jennings  r.  Alcxcmder^ 

154 


2.  No  action  can  be  maintained  by  the 
lessor  against  an  under-tenant  upon  the 
lessee's  covenant  to  pay  rent.  Ibid. 


3.  Nor  can  an  action  be  maintained  for 
use  and  occupation,  unless  there  is  an 
agreement  for  the  use  of  the  premises, 
express  or  implied,  ber\vc<^n  the  pkuntiff  Brac/dey, 
and  defendant.  Jlnd. 


See  Eviction,  3. 
Lease,  4  to  8. 
Summary  Proceedings,  1. 
U8B  AND  Occupation,  4 


USE  AND  OCCUPATION. 

1.  In  order  to  maintain  an  action  Ibr 
use  and  occupation,  there  must  be  evi- 
dence of  an  actual  and  continual  occupa- 
tion during  the  whole  period  for  which 
the  party  is  allowed  to  recover.  Seaman 
T.  Ward,  62 

2.  The  delivery  and  acceptance  of  the 
key  of  the  letujod  premises  is  sufficient  tu 
establish  tlie  fact  of  occupation,  which 
will  be  presumed  to  continue  until  an  iii- 
terrupiiou  thereof  is  shown.  Ibid. 

3.  H.,  behig  the  lessee  of  certain  prom- 


ises under  s  lease  eodiag  May  lat;  185^ 
and  the  owner  of  a  new  lease  commencing 
on  that  day,  assigned  the  latter,  on  the 
14th  of  Marob,  1854,  to  C,  and  gave  him 
possession.  In  a  subsequent  action  for 
rent  up  to  the  1st  May,  1854 — Jield, 

L  That  parol  evidence  was  admissible 
to  show  that  C.  took  possession  under  H. 
prior  to  1st  May,  1854,  and  that  evidence 
of  such  occupation,  oouplcd  with  the  dec- 
larations of  the  defendant,  were  sufficient 
to  Rustaiu  an  action  for  use  and  occiipa- 
Vn  prior  to  Ist  May. 

J  i .  That  a  complaint  for  "  one  qunrter'a 
relit  of"  premises,  describing  them,  and 
stating  the  amount  claimed,  was  fsufficicDt 
to  sustain  a  recovery  in  such  an  action. 

III.  That  a  covenant  by  the  plaintiff, 
in  the  assignment,  against  back  renta,  did 
not  estop  him  from  recovering  for  the  usa 
and  occupation  of  the  premises  by  the  do- 
ibndant,  prior  to  the  time  when  the  as- 
si;^aicd  lease  was  to  take  effect  Eui/beU 
V.  Clark,  67 

4.  A  contract  between  the  partiei^ 
cither  ex:press  or  implied,  is  essential  to 
maintain  the  action  tor  use  and  occupa- 
tion ;  and  there  can  be  no  implied  oon> 
tract  between  the  owner  and  the  occu- 
pant, where  a  lease  from  the  owner  to  a 
third  party  is  sliown  to  be  outstanding. 
Unless  tiie  occupant  is  the  assignee  under 
that  lease,  there  is  neither  privity  of  estate 
nor  of  contract  to  support  an  action  against 
him  bv  the  owner,  for  rent  Journeay  ▼. 
~       '  i4T 


See  Landlord  asd  Tbkant,  7,  8. 
Lease,  5,  6,  7. 
UMDKR-TEMAjrr,  2,  3. 


USURY. 

1.  The  plaintiffs,  for  a  commis^on  o( 
two  and  a  half  per  cent,  which  was  paid 
to  them  by  the  owners  of  a  promissory 
note,  made  payable  to  the  maker's  own 
order,  and  indorsed  by  him  in  blank,  in- 
dorsed the  note  to  enable  the  holders  to 
get  it  discounted.  It  was  discounted  by 
a  bank,  and  having  been  protested  for 
nou-payment,  it  was  paid  by  the  plaintiff! 
to  the  bank,  and  taken  up  by  Uiem.  IleU 
that  by  paying  and  takin«;  up  the  note^ 
tiio  plaintiffs  became  subrogated  to  the 
rights  of  the  bank,  and  were  not  subject 
to  equities  between  the  maker  and  the 
parties  to  whom  he  dolivercd  the  note^ 
and  consequently  that  a  cUiim  of  the  mak- 
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.  «V  againsk  such  parties  \Nras  no  dofcnce 
to  an  action  upon  the  noto  by  the  plrao- 
tifh. 

Tbo  indorsement  of  the  note  by  the 
p1aintil&  for  a  commL<isloD  of  two  and  a 
hMXfper  cenLj  paid  to  thorn  by  the  holdora, 
was  not  a  usuriooa  transaction.  Flirit  v. 
Schmberg^  532 


VENDOR  AND  'VENDEE. 

See  Insurance,  2. 

Salb  and  Dbliyeby  op  Chat- 
tels, 4. 
Tbndbb,  I,  2,  3. 


VKRDICT. 

1.  When  a  verdict  is  taken  subject  to 
the  opinion  of  the  court,  the  court  will 
draw,  in  support  of  the  verdict,  every  iu- 
fbrence  from  the  evidence  which  a  jury 
woald  be  justified  in  drawing.  WiUiams 
T.  Luitrance  Co.  of  N.America,  315 

See  Appkal,  1 4  to  19. 


and  was  operative  in  causing  it,  is  8iiAi« 
cient  to  constitute  a  warran^. 

Whether  the  words  udc'd  amount  to  a 
warranty  or  not,  is  a  question  of  fnct,  and 
the  finding  of  a  justice  upon  the  question 
will  not  be  reviewed  by  this  oourt,  if  tliere 
is  any  evidence  to  support  it.  So  held  in 
an  action  for  breach  of  warranty  of  tiie 
soundness  of  oysters,  tho  defendant's  dec- 
laration being  that  "  he  cut  liolc3  in  the 
ice  and  took  them  out  fresh;  that  lb ey 
were  good,  and  in  good  order." 

Various  cases  upon  the  qae.^ion,  What 
is  sufficient  to  constitute  a  warranty?  col- 
lated.    Blakeman  v.  JUackay,  266 

2.  A  defendant  cannot  avail  himself  ot 
iho  defence,  that  he  acted  as  agont  in 
making  tlie  rcpreseirtation  or  warranty 
sued  upon,  unless  he  disclosed  tho  fact  of 
his  agency  at  the  time  of  the  tmiisaclicii 
out  of  which  tlio  suit  arisea.  Ibid, 


In  a  contract  of  lotting.^h^  is  no 
j  implied  warranty  that  tlie  premises  are 
lonantable.    Mayer  v.  MolUr,  491 


VESSELS. 

See  Sbaman^s  Waqbs. 
Shifs  and  Vessels. 


WAGES. 

See  Sbauan's  Waqks. 
Services. 


WARRANTY. 

1.  A  distinct  assertion  of  the  quality  of 
a  chattel,  made  by  tho  owner  during  n 
negotiation  for  its  sale,  which  it  may  be 
supposed  was  intended  to  caufe  tho  sale. 


4.  V.  sold  a  horso  to  A.  for  $130 — 
$70  in  cash,  and  $60  in  A.*8  due  bilL 
He  roprcsoutod  tho  horse  to  bo  sound  and 
kind,  and  agreed  that  A.  might  try  him, 
and  if  the  horso  did  not  prove  satisfactory 
he  would  take  him  back,  and  return  the 
money  and  the  due  bill  A.,  after  trying 
tho  horse,  nnd  having  full  knowledge  of 
the  fact  that  he  had  a  crack  in  his  hoof, 
told  V.  that  tlie  horse  suited  him,  and  he 
never  returned  or  offcrod  to  return  him. 
In  an  action  on  the  due  bill,  A.  set  up,  as 
a  defence,  a  broach  of  warranty.    Hdd — 

L  That  there  was  no  warranty.  If  A. 
was  not  satisfied  with  the  horse,  bo  should 
have  ri'turned  him. 

II.  The  evidence  showing  that  the 
horse  was  worili  $130,  and  do  proof 
given  as  to  his  value  without  the  defect, 
therefore,  oven  assuming  that  there  was 
a  warranty,  the  defendant  had  shown  no 
damage,  and  the  plaintiff  was  ontitlod  to 
judgment.     Van  Alien  v.  AUen^  524 

See  Landlord  and  Tenant^  13. 
Rescission,  1. 


WIPE. 

Soe  Husband  and  Wm, 
Marrikd  Wouak. 
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WHiLS. 
8m  TtoR%  1,  3. 

WITNESa 

1.  It  is  not  neoeasarj  that  s  witness 
ihoald  be  an  expert  in  banking  in  order 
to  prove  a  usage  of  banks.  If  be  knows 
the  usage  he  is  competent  to  testify  to  it, 
whether  he  is  a  banker  or  employed  in  a 


bank,  or  Is  acenstomed  to 

Gri/vn  Y.  Rice,  \%L 

See  Pabties  to  Acnon^  L 

rBOTlST,  L 


WORK,  LABOR,  AND  HATBBIAI& 

"^  See  OoimuOT. 

Sbbtigis. 
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